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NOTES. 

THE  following  report,  which  we  owe  to  our  learned  fnend, 
Mr.  Melville  M.  Bigelow,  will  explain  the  political  ideas  under- 
lying the  teaching  of  the  Boston  tJniversity  Law  School  more 
clearly,  for  English  readers  at  any  rate,  than  the  volume  of  lectures 
we  lately  noticed. 

— On  the  opening  day  of  the  Law  School  of  Boston  University  for 
the  school  year  of  1906-7,  Dean  Bigelow  addressed  the  students 
on  the  topic,  '  The  Scientific  Conception  of  Law.'  Having  given 
a  brief  account  of  the  analytical  and  the  common  law  or  strict 
historical  schools  of  legal  thought,  he  summarized  the  two  by 
saying  that,  with  the  analytical  school  past  and  present  have  little 
rQlevancy  to  the  idea  of  municipal  law,  while  with  the  historical 
common  law  school,  all  causes  being  reduced  to  a  general  level,  the 
past  practically  governs  the  present;  the  two  schools,  however, 
agreeing  in  the  doctrine  that,  assuming  a  sound  administraticm  of 
the  law  in  their  view,  there  is  no  gap,  or  place  for  gap,  between  the 
law  and  any  prevalent  social  force  in  the  State.  Mr.  Bigelow  then 
proceeded  to  say : — 

The  conception  of  law  which  the  faculty  of  this  law  school  hold 
rejects  the  idea  that  there  are  certain  ultimate  principles  of  law 
which  govern  universally  and  for  all  time ;  the  faculty  oppose  the 
doctrine  both  of  absti-act  principles  and  of  the  law  as  a  system  of 
precedents  in  the  books  governing  of  their  own  force  alone,  proprio 
vigore^  or  pointing  the  way  for  governing,  all  questions  that  may 
now  or  hereafter  arise — in  other  words,  that  the  past  governs  the 
present. 

We,  of  course,  admit  that  the  law  is  in  one  sense  a  system  of 
reasoned  jurisprudence ;  to  deny  that  would  be  to  fly  in  the  face  of 
plain  facts ;  but  we  hold  that  to  stop  with  that  statement,  whether 
on  the  footing  of  the  analytical  or  of  the  strict  historical  school,  is 
misleading  in  the  extreme.    It  is  only  within  a  limited  area  of  the 
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law,  as  we  understand  the  subject,  that  the  reasoning  of  the  judges, 
failing  precedents,  in  other  words  precedent  or  reasoning  founded 
upon  precedent,  governs  the  decisions  of  the  courts.  We  hold  that 
the  past  merely  governed  itself;  that  the  present  alone  governs  the 
present. 

As  we  see  it,  the  law  is  continuous  only  in  time.  In  point  of 
substance  it  is  broken  up  into  periods  of  the  ascendency  of  certain 
social  and  economic  forces.  These  periods,  acting  upon  judges  and 
legislatures,  are  the  main  factors  which  make  our  law;  accordingly 
the  law  of  one  period  may  be  essentially  different  from  what  it  was, 
or  what  it  may  be,  under  another  period — I  say  'essentially 
different,'  and  not  merely  as  new  phases  of  old  doctrine  calling  for 
new  decisions  may  arise.  The  law,  in  accordance  with  this  view,  is 
the  resultant  of  conflicting  social  or  political  forces,  less,  of  course^ 
the  hindrance  of  that  natural  or  at  least  general  conservatism  of 
courts  and  legislatures  which,  following  the  line  of  least  resistance, 
clings  to  the  past.  In  other  words,  the  law  is  the  actual  product 
of  the  dominant  energy  in  so  far  as  that  energy  gains  ascendency. 
While  other  forces,  such  as  public  opinion,  seek  to  influence^  the 
dominant  energy  seeks  to  become,  and  as  it  gains  its  purpose  does 
become,  the  will  of  the  State. 

In  this  view  of  the  matter,  the  past  does  not  govern  the  present ; 
the  books  do  not  contain,  either  in  development  or  in  germ,  all  the 
law.  To  understand  the  law,  past  or  present,  the  decisions  of  the 
courts  and  the  acts  of  the  legislature  must  be  read  in  the  light  of 
accompanying  social  history.  This  we  call  a  scientific  school  of 
legal  thought. 

A  serious  difficulty  in  the  way  of  apprehending  the  idea  arises 
from  the  fact  that  a  particular  social  period,  like  that  of  equality  in 
our  own  history,  may  last  so  long  that  the  governing  factor  may  be 
greatly  obscured,  indeed  hidden  from  sight ;  courts  and  legislatures 
being  engaged,  it  may  be  for  generations,  in  working  out  the 
details,  mainly  by  reasoning  from  premises  accepted  without 
questioner— the  details  of  the  great  idea  which  expresses  the 
particular  social  or  political  energy,  while  that  underlying 
governing  idea  itself  is  lost.  We  should  put  ourselves  at  the  crises 
of  great  social  conflicts,  if  we  would  see  clearly  the  operation  of 
fundamental  causes,  and  there  observe  what  is  going  on  and  note 
the  result.  We  shall  then  be  able  to  see  things  as  they  really  are. 
Let  us  put  ourselves  at  the  crisis  between  what  my  friend  and 
colleague,  Mr.  Adams,  has  tersely  called  the  militaiy  man  and  the 
economic  man  in  England,  and  we  shall  then  understand  bow  trial 
by  battle  gave  way  to  trial  by  jury.  We  never  shall  find  the 
germs  of  the  one  developing  into  the  other.    Let  us  put  ourselves 
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into  the  Btress  of  the  conflict  between  feudal  England  and  com- 
mercial England,  and  we  shall  understand,  what  no  sort  of  develop- 
ment could  bring  to  pass,  the  breaking  of  law  merchant  into  full 
recognition  in  the  common  law  courts  of  our  ancestors,  courts 
essentially  feudal  in  origin  and  largely  so  still  at  the  time  in 
tiature  and  feeling.  Law  merchant  did  indeed  put  on  the  livery  of 
the  common  law  ^,  but  it  only  stooped  to  isonquer,  and  the  feint 
succeeded. 

Nay,  let  us  come  nearer  home  and  put  ourselves  at  the  crisis  of 
our  own  national  birth,  when  it  was  proclaimed  that  all  men  are 
bom  equal.  This  was  the  preaching  of  the  economists  of  England 
from  Bentham  on,  and  prevailing  here  as  well  as  there  brought 
in  the  era  of  equality,  along  the  line  of  which  all  our  decisions 
and  statutes  proceeded  to  run.  But  putting  ourselves  there  we 
shall  note  another  idea  proclaimed  by  the  same  set  of  men,  with,  if 
possible,  still  greater  emphasis,  to  wit,  freedom  of  contract^  along 
which  line  also  our  decisions  and  statutes  proceeded  to  run.  With 
what  result!  Let  the  controversy  of  last  winter  and  spiing  in 
Congress,  and  the  controversy  still  going  on  throughout  the  country, 
give  answer.  Freedom  of  contract  proved  the  worst  kind  of 
delusion;  it  ran  to  gigantic  monopoly  and  threatens  to-day, 
whether  for  good  or  ill  I  am  not  concerned  as  a  teacher  of  law 
to  say,  the  whole  fabric  of  equality.  Was  freedom  of  contract  a 
development  of  unfree  contract,  which  the  economists  tore  down  1 
The  economists  made  a  great  mistake  in  their  dogma  of  freedom  of 
contract,  a  mistake  which  has  precipitated  another  conflict,  at  the 
crisis  of  which  we  now  stand,  trembling  at  the  possibilities  even 
whOe  we  notice  the  new  economists  discarding  the  old  error  and 
trying  to  save  the  day. 

Another  diflSculty  in  the  way  of  apprehending  the  idea  of  which 
I  am  speaking  aiises  from  the  fact  that  the  legal  transition  from  a 
social  period  which  has  been  overturned  is  apt  to  be  slower  and 
less  marked,  especially  in  the  action  of  the  courts,  than  the  social 
movement  itself.  This  is  due  to  what  is  called  the  conservatism  of 
the  law.  But  if  the  judicial  current  be  carefully  examined  for  a 
sufficient  period,  the  change  should  be  observable.  I  say  '  should 
be  observable,'  for  if  no  change  in  fact  has  taken  place  to 
correspond  to  the  social  movement,  you  may  look  out  for  breakers 
ahead.  There  is  danger  to  the  peace  of  the  State  if  a  gap  yawns 
between  the  law  and  the  ascendent  social  energy.  I  need  not 
dwell  on  what  another  has  sufficiently  set  forth,  though  I  cannot 


^  Alluding  to  the  pleadings  on  bills  of  exchange,  temp.  Eliz.,  adopting  common 
law.  forma. 
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too  strongly  emphasize  the  point.  It  is  the  crux  of  the  whole 
matter. 

I  have  now  said  enough  to  show  that  our  conception  of  law  is 
not  academic.  The  idea  is  one  of  vast  practical  import,  touching 
everywhere  the  life  of  the  State.  Let  us  seek  diligently  to  learn 
the  true  lesson  of  the  past,  that  we  may  find  the  right  point  of 
view  of  the  present,  the  new  pulsing  life  of  the  twentieth  century 
in  America. 

— Dean  Bigefow  then  said  that  in  accordance  with  this  view  of 
municipal  law  the  Law  School  had  set  before  the  students,  in  its 
curriculum,  a  distinct  objective,  upon  which  all  its  work  was 
focussed  and  concentrated,  to  wit,  the  federal  power  of  the  United 
States  over  the  great  questions  agitating  the  present  day.  To  that 
end,  therefore,  all  the  work  of  the  school  was  required  work  (i.  e. 
there  are  no  optional  subjects,  except  between  groups). 

This  change  in  the  work  of  the  School  had  another  end  in  view. 
The  faculty  desired  to  set  in  motion,  as  far  as  they  could,  a  counter- 
acting current  against  the  individualistic,  disintegrating  tendencies 
of  modem  times,  by  common  consent  one  of  the  most  threatening 
evils  of  American  life.  The  Law  School  would  oppose  such 
tendencies  not  only  by  standing  for  unity  but  by  directing  all  its 
power  to  that  end,  rather  than,  as  heretofore,  leave  the  idea  to  the 
haphazard  choice  of  young  students. 

[On  our  learned  friend's  authority  we  must  believe  that  there  is 
some  school  of  legal  historians  in  America  teaching  some  doctrine 
aptly  described  as  reducing  all  causes  to  a  general  level ;  but  we 
have  not  been  able  to  discover  the  names  or  abode  of  those  his- 
torians, or  to  learn  in  what  books  or  writings  their  heretical  pravities 
are  expressed,  or  what  the  contents  of  their  doctrines  are.  Here  our 
Courts,  when  they  had  a  comparatively  free  hand,  have  been  even 
valiant  in  following  the  changing  spirit  of  the  times,  as  when  the 
House  of  Lords  wholly  reversed  the  old  notions  about  contracts  in 
restraint  of  trade.  When  the  State  has  a  new  will  in  new  matters 
of  policy  (say  workmen's  compensation  for  one  example)  we  think  in 
this  country  that  its  proper  organ  is  the  legislature  and  not  the 
Courts.  If  legislative  power  were  divided  and  limited  here  as  it  is 
by  the  Constitution  of  the  United  States,  our  Courts  would  perhaps 
be  bolder,  and  certainly  more  would  be  expected  of  them. — £d.] 


The  decision  of  the  Court  of  Appeal  in  Cavalier  v.  Pope,  noted 
L.  Q.  B.  xxii.  J,  has  been  affirmed  in  the  House  of  Lords  [1906]  A.C. 
4:28, 75  L.  J.  E.  B.  609.  No  other  result  was  possible ;  and  no  system 
founded  on  Boman  law  could,  if  we  mistake  not,  be  more  favourable 
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to  the  plaintiff  in  such  a  case  than  the  Common  Law.  The  lessee 
and  his  assigns  are  the  only  parties  who  can  sue  on  a  lessor's 
contract  to  repair.  If  any  one  can  be  liable  in  tort  to  a  third  party 
for  damage  due  simply  to  this  contract  not  having  been  fulfilled,  it  is 
the  lessee^  who  has  possession  and  control  of  the  building:  see 
Nelion  V.  Liverpool  Brewery  Co.  (1877)  a  C.P.D.  311,  where  the 
head-note,  though  strictly  correct  when  read  with  the  judgment, 
might  mislead  a  hurried  practitioner.  In  Cavalier  v.  Pope  the 
plaintiff's  best  argument  was  that  the  lessor's  agent  had  made 
a  deceitful  representation  which  brought  the  case  within  the 
authority  of  Langridge  v.  Levy ;  but  no  representation  of  fact  could 
be  made  out;  and  moreover  it  is  obvious  that  a  person  living  in 
the  house  and  seeing  every  day  that  the  repairs  had  not  been  done 
was  not  relying  on  any  representation  real  or  supposed. 


The  decision  of  the  House  of  Lords  in  Ruben  v.  Great  Fingall  Con^ 
ididated,  noted  from  the  Law  Journal  in  L.  Q.  B.  xxii.  356,  is  now 
reported  in  the  Law  Reports  [1906]  A.C.  439. 

In  TAomas  v.  Bradbury,  Agnew  Sp  Co,  [1906]  a  ^.B.  627,  75  L.  J.  K.  B. 
726,  the  Court  of  Appeal  has  held  that,  where  the  defence  of  fair 
comment  is  set  up  in  an  action  for  libel,  the  plaintiff  may  prove  by 
external  evidence  that  the  defendant  was  actuated  by  malice  in  the 
sense  of  personal  hostility  to  the  plaintiff,  apart  from  an  honest 
opinion  as  to  the  demerits  of  the  work  or  conduct  of  the  plaintiff 
which  was  open  to  public  criticism.  This  is  not  contrary  to  any 
positive  authority  and  is  in  accordance  with  a  dictum  of  the  Master 
of  the  Bolls's  predecessor  Lord  Esher  in  Merivale  v.  Careon,  ao 
Q.  B.  Div.  at  p.  a8i.  But  the  somewhat  elaborate  reasons  given  by 
the  Master  of  the  Rolls  are  not  very  easy  to  reconcile  with  the 
tenor  of  Merivale  v.  Canon  as  a  whole,  or  with  the  earlier  leading 
case  of  Campbell  v.  SpoUimoode,  3  B.  &  S.  769.  Those  cases  were 
supposed  to  have  decided  that  fair  comment  on  public  acts,  writings, 
or  performances  is  a  matter  of  common  right  and  not  of  privOege : 
and  it  is  settled  that  in  general  the  law  does  not  inquire  with  what 
motive  a  coipmon  right  is  exercised.  Now  the  judgment  of  the 
M.  R.  in  the  principal  case  (practically  a  judgment  of  the  Court,  as 
Cozens-Hardy  L.  J.  and  Sir  Qorell  Barnes  agreed  without  adding 
a  word)  reads  as  if  the  Court  would  have  liked  to  put  the  defence 
'of  fair  comment  on  the  same  ground  as  the  defence  of  privileged 
commui^ication,  except  that,  as  Campbell  v.  SpoUiewoode  settled,  the 
writer's  good  faith  is  not  a  sufficient  excuse.  This,  it  seems  to  us, 
with  great  respect,  cannot^  now  be  done  unless  by  the  House  of 
Lords, 
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Lord  Eeher's  suggefition,  however,  was  not  that  there  was  a 
privilege  rebuttable  by  proof  of  malice,  but  that  criticism  not 
honestly  made  was  not  fair  comment,  and  therefore  was  not  an 
exercise  of  the  public  right  at  all.  It  is  submitted  that  Lord  Esher  s 
way  of  expressing  the  result  is  the  best  as  well  as  the  shortest ;  the 
point  itself  is  now  as  certain  as  any  authority  short  of  the  House 
of  Lords  can  make  it,  for  it  was  already  contained  in  the  unanimous 
decision  of  Plymouth  Mutual  8^c.  Society  v.  Traderi  'PuhVuking  AMoeiation 
[1906]  I  K.R  403,  75  L.  J.  K.  R  a59  by  Vaughan  Williams,  Stirling, 
and  Fletcher  Moulton  L.  JJ.  Attacks  on  personal  character  outside 
public  conduct  are  of  course  not  fair  comment  in  themselves,  and 
so  not  justified  if  not  demonstrably  true,  whether  there  be  external 
evidence  of  hostile  motive  or  not.  We  think  the  number  of  cases 
in  which  such  evidence  can  be  necessary  or  will  be  material  is  never 
likely  to  be  large.  In  the  principal  case  we  incline  to  think  there 
was  enough  on  the  face  of  the  review  complained  of,  suggesting  as 
it  did  inferences  of  fact  which  were  positively  denied,  to  warrant 
a  jury  in  finding  that  it  was  not  fair  comment.  On  that  point  the 
case  is  on  all  fours  with  Campbell  v.  Spottiewoode. 

Since  this  note  was  written  our  learned  friend  Mr.  Badcliffe  has 
sent  us  a  fuller  discussion  which  will  be  found  at  p.  97  below. 


The  administration  of  justice  consists  in  the  balancing  of  a 
number  of  general  principles,  giving  to  each  its  due  weight;  and  it 
is  just  in  this  balancing  and  nice  adjustment  of  competing  prin« 
ciples  that  judicial  genius  discovers  itself.  The  refiection  is  sug« 
geeted  by  the  case  of  Re  Criggleetone  Coal  Co.  [  1 906]  %  Ch.  327  ;  75  L.  J. 
Ch.  667,,  y  C.A.  It  is  a  sound  general  principle  that  a  creditor  of  a 
company,  who  cannot  get  paid,  is  entitled  to  a  winding-up  order. 
It  is  a  sound  general  principle  that  the  expensive  winding-up 
machinery  of  the  Court  is  not  to  be  set  in  motion  if  it  will 
yield  nothing.  It  is  a  sound  general  principle  that  debenture- 
holders,  whose  security  exhausts  the  assets,  are  entitled— as  owners 
of  the  security — ^to  realize  it  in  their  own  way.  The  art  lies  in 
reconcilement,  in  settling  the  due  precedence  among  such  prin- 
ciples, and  this  can  only  come  from  an  enlarged  comprehension  of 
the  policy  of  the  law,  from  discriminating  the  relative  importance 
of  principles.  Looked  at  in  this  ligbti  it  is  clearly  a  matter  of  the 
first  importance  that  a  creditor — whether  he  is  a  creditor  of  a 
company  or  of  an  individual — should  not  be  robbed  of  his  remedy.  • 
The  whole  fabric  of  our  social  system  of  credit  rests  upon  the 
existence  of  such  remedy.  The  machinery  of  the  Court  is  of 
secondary  importance.  So  is  it  whether  debenture-holders  shall 
deal  with  their  security  at  their  free  will  or  subject  to  the  super* 
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viBion  of  the  Court.  Neither  consideration  ought  to  interfere  with 
the  creditor's  right  to  ft  winding-up  order.  Debenture-holders' 
liquidations  have  been  getting  of  late  so  common  as  almost  to 
oust  the  jurisdiction  of  the  winding-up  Court.  And  here  In  re 
Criggle9ione  Coal  Co.  comes  in  as  a  salutary  check.  Apart  from 
the  fulfilment  of  contracts  there  is  now  a  duty  of  censorship — ^in 
the  interests  of  commercial  morality — ^vested  in  the  Court,  and  it 
ought  not  to  be  defeated  by  debenture-holders  withdrawing  a 
company's  affairs  from  the  cognizance  of  the  Court. 


The  decision  of  Farwell  J.,  as  he  then  was,  in  Be  Bourne  (see 
L.  Q.B.  xxii.  125)  is  affirmed  by  the  Court  of  Appeal  [1906]  2  Ch. 
427,  75  L.  J.  CL  474.  The  attempted  limitation  of  a  surviving 
partner's  power  was  rejected  as  incompatible  with  the  object  of  the 
Ieiw,  which  is  to  enable  the  partnership  assets  to  be  realized  and 
distributed.  For  this  purpose  there  is  no  reason  for  making  any 
difference  between  real  and  personal  property.  The  judgment  of 
Fletcher  Moulton  L.  J.  gives  judicial  tsonfirmation  to  the  doubt 
expressed  by  several  writers  as  to  the  propriety  of  applying  the 
word  *  lien '  to  the  right  of  a  deceased  partner's  estate ;  the  usage, 
however,  seems  to  be  inveterate. 


An  English  company  carrying  on  business  in  the  United  Kingdom 
is  the  holder  of  all  the  shares  in  a  German  company.  This  fact  alone 
does  not  turn  the  business  of  the  Qerinan  company  into  the  business 
of  the  English  company  so  as  to  render  the  English  company  assess- 
able to  income-tax  under  Sched.  D.  of  16  &  17  Vict.  c.  34,  upon  the 
full  amount  of  the  profits  made  by  the  Qerman  company.  This  is 
the  effect  and  the  whole  effect  of  Gramophone  Sp  Typewriter,  Lim.  v. 
Stanley  [1906]  %  K.  B.  856, 75  K  J.  K^  B.  1031*  The  case,  however, 
has  a  certain  importance.  It  marks  a  limit  to  the  tendency  of  our 
Courts  to  hold  that  when  a  foreign  business  is  in  any  sense  carried 
on  by  an  English  company  in  England,  the  business  is  assessable 
to  income-tax  on  the  whole  of  the  profits,  even  though  they  result 
firom  transactions  taking  place  abroad. 


*  The  Companies  Act,  i86a,  made  no  provision  for  the  audit  of 
a  company's  accounts.  It  seems  to  have  assumed  that  the 
ordinary  principles  as  between  partners  would  suffice.  The  Com- 
panies Act,  1900,  now  requires  an  annual  audit,  and  also  requires 
the  auditors  to  report  to  the  shareholders  as  to  the  accounts 
examined  by  them,  and  the  accuracy  of  the  directors'  balance- 
sheet.     Is  it  competent  to  the  company  by  any  resolution  to 
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derogate  from  this  statutory  obligation  of  the  auditors  1  That 
was  the  question  in  Newton  y.  Birmingham  Small  Arm9  Co. 
([1906]  a  Ch.  378,  75  L.  J.  Ch.  5*7),  and  Buckley  J.  (now  L.J.)  has 
answered  it  in  the  negative.  The  particular  asset,  the  appli- 
cation of  which  the  company  had  resolved  was  not  to  be  dis- 
closed^ was  a  '  Secret  Service  Fund.'  There  was  nothing  illegiti- 
mate, apparently,  about  the  objects  of  the  fund :  it  was  merely 
thought  impolitic  to  let  the  objects  be  known.  The  result  may 
possibly  prove  inconvenient  to  companies  who  often  cannot  afford, 
with  trade  rivals  in  the  field,  to  work  like  bees  in  a  glass  hive. 
But  some  remarks  of  Buckley  J.  go  far  to  save  the  situation. 
Auditors'  duty,  he  says,  is  *  to  call  attention  to  that  which  is  wrong, 
not  to  condescend  upon  all  the  details  of  that  which  is  right.' 
Auditors  may  thus  do  their  duty  without  giving  away  the  secrets 
of  the  company  to  treacherous  members^  if  there  is  no  wrong  in- 
volved to  the  shareholders  in  such  secret  dealings. 


The  Bankruptcy  Act,  1883,  says  explicitly  (s.  44  (i))  that  the 
property  of  a  bankrupt  '  shall  comprise  all  such  property  as  may 
belong  to  or  be  vested  in  the  bankrupt  at  the  commencement  of 
the  bankruptcy,  or  may  be  acquired  by  or  devolve  on  him  before 
his  discharge.'  Such  property  vests  on  adjudication  in  the  trustee. 
Now  comes  the  casuistiy  of  the  Court  exercised  in  interpretation. 
It  is  obviously  right,  the  Court  said  in  Cohen  v.  Mitchell  (25  Q.B.D. 
262),  that  the  whole  of  the  bankrupt's  property  at  the  commencement 
of  the  bankruptcy  should  vest  in  his  trustee :  still  if  the  bankrupt 
is  not — in  the  words  of  Lord  Hardwicke — ^to  be  the  *  slave  of  the 
trustee,  he — the  bankrupt — must  be  allowed  to  acquire  rights  and 
property';  and  therefore  the  Court  could  not  hold  that  all  property 
acquired,  by  him  after  his  bankruptcy  vested  in  the  trustee.  This 
*  common  law '  exception  or  *  equity '  of  a  bankrupt  was  formulated 
into  a  precise  rule  by  the  Court  of  Appeal  in  Cohen  v.  Mitchell 
(supra),  and  briefly  stated  it  is  this,  that  until  the  trustee  intervenes 
all  transactions  entered  into  by  a  bankrupt  in  respect  of  property 
acquired  after  the  bankruptcy  with  a  person  dealing  with  the 
bankrupt  bona  fide  and  for  value  are  valid  against  the  trustee. 
Money,  choses  in  action,  leaseholds,  and  personal  property  generally 
have  been  held  within  the  rule,  but  in  Re  New  Development  Land  Aseo^ 
dation  v.  Ora^  [1892]  2  Ch.  138,  Chitty  L.  J.  (then  J.)  held  that  the 
rule  did  not  apply  to  real  estate  under  a  legal  title,  and  that  view 
seems  to  have  met  with  the  approval  of  Lindley  and  Kay  L.JJ« 
The  case  of  real  estate  under  an  equitable  title  has  recently 
come  up  in  Preston^e  Trustee  v.  Cooke  (75  L,  J.  Ch.  757),  and 
Neville  J.,  while  far  from  satisfied  with  Re  New  Development  Land 
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Association  t.  Gray^  did  not  see  any  ground  for  distinguishing  the 
case  of  equitable  real  estate  from  that  of  legal  real  estate.  Nor  is 
there.  The  question  is  whether  there  is  any  sufficient  reason  for 
maintaining  any  anomalous  exemption  of  realty  from  the  operation 
of  the  rule  in  CoAen  v.  MitcAeUy  now  that  the  Courts  have  fairly  cut 
themselves  adrift  from  the  words  of  the  Act. 


In  TU  Wright,  Whitworth  v.  Wright  ([1906]  2  Ch.  a88,  75  L.J.  Ch. 
5CX)),  it  was  held  by  Buckley  J.,  following  a  decision  of  Farwell  J.  in 
preference  to  a  decision  of  Kekewich  J.,thatno  question  of  election  was 
raised  by  reason  of  the  invalidity  of  certain  gifts  by  will  which  were, 
or  were  assumed  to  be,  in  breach  of  the  mle  against  perpetuities^  and 
the  decision  is  no  doubt  reported  on  that  account.  Some  of  these 
gifts  were  certainly  bad,  as  infringing  the  rule,  but  one  of  them, 
assumed  all  through,  and  without  argument  decided,  to  be  void, 
appears  to  have  been  perfectly  good.  According  to  the  report, 
under  a  settlement  made  in  1871,  ¥^had  a  testamentary  power  of 
appointment  over  the  settlement  fund  amongst  her  issue,  and  she  by 
'  her  will  appointed  part  of  the  fund  to  her  son  by  name  at  twenty-five, 
he  being  at  the  date  of  her  death  more  than  twenty-two.  Buckley  J. 
decided,  incidentally,  and  it  would  temper  i?icuriam,  that  this  gift 
infringed  the  rule.  But  evidently  the  gift  could  not  fail  to  take 
effect,  if  it  took  effect  at  all,  within  the  prescribed  period.  And  it 
can  be  read  into  the  settlement  so  as  to  satisfy  the  common  test 
suggested  by  Lord  St.  Leonards  (Sugd.  Pow.  8th  ed.  396,  pi.  6)  and 
by  Mr.  Jarman.  There  has  been  noticeable  of  late  years  a  tendency 
to  magnify  the  importance  of  this  test  (which  is  really  nothing 
more  than  a  process  of  verification),  and  even  to  treat  it  as  in- 
volving the  insertion  in  the  principal  instrument  of  the  precise 
words  of  the  ancillary  instrument.  But,  as  was  pointed  out  by 
Joyce  J.  in  In  re  Thompson,  Thompson  v.  Thompson  ([1906]  2,  Ch.  199^ 
75  L.  J.  Ch.  599),  that  is  not  the  proper  way  of  applying  the  test : 
thus  to  apply  it  is  indeed  haerere  in  corlice.  Moreover,  In  re  Thompson 
is  a  direct  authority,  if  authority  be  needed,  in  favour  of  the  validity 
of  the  gift  in  question.  M.  0,  D. 


Another  learned  correspondent  writes  as  follows : — 
Re  Wright,  Whitworth  v.  Wright  [1906]  a  Ch.  a88,  75  L.  J.  Ch.  500, 
Note  that  the  gifts  which  in  this  case  were  treated  as  void  for 
perpetuity  were  so  treated  by  reason  of  earlier  documents  and  facts 
which  were  not  material  to  the  point  on  which  the  decision  is 
reported,  and  being  long  and  complex  were  not  set  out  in  the  report. 
The  report  deals  only  with  the  question  of  election  on  the  assumption^ 
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that  the  limitations  were  void  for  perpetuity,  which  in  such  earlier 
matters  appeared  to  be  obvious.  It  was  not  and  is  not  to  be 
considered  an  authority  as  to  what  is  or  is  not  so  void. 

Mr.  F.  Maokamess,  M.P.,  has  an  article  on  Boman-Dutch  law  in 
the  Journal  of  Comparative  L^islation  for  1906,  and  in  October 
Mr.  R  W.  Lee,  the  Professor  of  the  subject  in  the  University  of 
London,  gave  an  inaugural  lecture.  We  regret  that  neither  the 
article  nor  the  lecture  has  told  us  whether  students  of  Roman- 
Dutch  law  are  paying  any  attention  to  the  modern  scientific  treat- 
ment of  Roman  law  in  Europe  which  has  produced  such  remarkable 
results  in  the  new  German  codification  and  in  an  extensive  move- 
ment towards  the  revision  of  the  Napoleonic  codes.  This  movement 
is  active,  we  may  observe,  in  the  Netherlands  as  well  as  in  France 
and  Italy.  We  make  bold  to  warn  the  followers  of  Roman-Dutch 
law  that  if  they  are  content  to  repeat  the  old  generalities  about  the 
excellence  of  the  Corpus  Juris,  to  talk  as  if  there  were  no  other 
modem  Roman  law  than  Roman-Dutch  law,  and  to  construe  the 
venerable  writings  of  Voet,  Van  Leeuwen  and  Van  der  Linden  as 
semi-sacred  texts,  the  fate  of  Roman-Dutch  law  will  be  a  lingering 
and  ignominious  extinction.  It  will  gradually  be  squeezed  out  by 
English  law,  which  with  all  its  faults  is  alive.  If  on  the  other 
hand  they  will  develop  their  law  not  as  an  isolated  historical 
system  but  as  a  branch  of  a  great  living  body  of  doctrine,  they 
may  not  only  maintain  it  against  encroachment  but  ultimately 
produce  something  worthy  to  stand  side  by  side  with  the  modem 
law  of  France  and  Germany.  The  Common  Law  is  good  and  the 
Civil  Law  is  good ;  we  dread  a  hybrid  mixture  of  them. 


All  lawyers  are  &miliar  with  the  old  casuistical  scrapie  as  to  the 
duty  of  an  advocate  called  on  to  defend  in  a  criminal  court  a  client 
whom  he  believes  to  be  guilty.  The  late  Dr.  Showell  Rogers  and 
others  have  touched  on  it  in  this  Review  at  difierent  times.  As  neat 
a  refutation  of  the  popular  fallacy  as  we  have  seen  is  given  in  the 
rules  of  professional  conduct  or  '  legal  ethics '  adopted  by  the  Bar 
Association  of  Colorado  and  printed  in  '  Brief/  the  oigan  of  the  Phi 
Delta  Phi  Society  (an  inter-university  legal  fiatemity,  of  the  great 
and  diversified  '  Greek  letter '  family) :  '  An  attorney  cannot  reject 
the  defence  of  a  person  accused  of  a  criminal  offence  because  he 
knows  or  believes  him  guilty.  It  is  his  duty  by  all  fair  and 
honourable  means  to  present  such  defences  as  the  law  of  the  land 
permits,  to  the  end  that  no  one  may  be  deprived  of  life  or  liberty 
but  by  due  process  of  law.'  As  to  the  rale  itself  no  doubt  is 
possible.    This  does  not  deny  that  an  advocate  who  knows  or 
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stiODgly  believes  that  his  client  is  guilty  most  be  somewhat 
embarrassed ;  or  that,  since  knowing  is  not  his  business,  a  prudent 
advocate  is  more  than  justified  in  avoiding  it. 


The  University  of  Montpellier  is  about  to  publish  a  collection  of 
essays,  such  as  the  Germans  call  a  Festgabe,  in  honour  of  Prof. 
Hermann  Fitting's  seventy-fifbh  birthday.  Prof.  Fitting,  now  of 
Halle,  has  devoted  most  of  his  work  to  reconstructing  the  history 
of  Boman  law  in  the  early  Middle  Ages,  and  is  acknowledged  as 
the  leading  modem  authority  on  the  subject.  In  the  present 
undertaking  our  universities  are  represented  by  Prof.  Yinogradoff 

of  Oxford. 

) 

On  the  2 1st  of  December  the  lamentable  news  of  F.  W.  Maitland's 
death  was  received  in  England.  We  can  say  no  more  at  this 
moment  than  that  we  remember  in  our  own  time  only  one  other 
loss — it  was  many  years  ago — so  premature  and  so  irreparable. 
A  great  light  has  gone  out  from  our  learning,  and  Cambridge, 
hardly  ceasing  to  mourn  for  Acton,  is  now  deprived  of  the  follower 
who  was  most  after  Acton's  heart. 


It  seems  convenient  to  repeat  in  a  eonspieuous  place  that  it  is  nQt  desirable 
to  send  MS,  en  approval  toithoui  previous  communication  with  the  Editor, 
except  in  very  speeicX  circumstances  ;  and  thai  the  Editor,  except  as  aforesaid ^ 
cannot  he  in  any  way  anewerahle  for  MSS.  so  sent. 
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LIABILITY  FOR  ACTS  OF  PUBLIC  SERVANTS. 

THE  recent  case  of  Bainhridge  v.  The  Posimaiter- General  [1906] 
I  K.B.  178,  calls  attention  to  some  defects  of  the  law  of 
England  in  the  relation  of  the  citizen  to  the  State.  In  that  case, 
the  State  is  carrying  on  a  business — the  receiving,  forwarding,  and 
delivering  of  messages  by  telegraph  for  reward — which  in  some 
countries,  e.  g.  the  United  States,  is  carried  on  as  a  private  under- 
taking for  the  benefit  of  shareholders,  and  which  was  so  carried  on 
in  England  until  a  very  recent  date.  The  business  is  undertaken 
by  an  incorporated  public  department,  which  has  been  by  statute 
made  the  successor  of  the  companies  whose  undei*takings  were 
acquired  by  the  State.  The  servants  of  the  State,  in  the  course  of 
the  management  of  the  undertaking,  commit  acts  which  in  the 
case  of  those  companies  to  which  the  department  succeeded  would 
make  the  employer  liable  for  tort ;  but  it  is  held  that  the  immunity 
of  the  Crown  covers  the  case,  and  the  person  injured  is  without  a 
remedy  against  the  State  or  the  department  Probably  this  result 
could  not  have  been  reached  in  any  other  country  in  Western 
Europe,  and  as  Professor  Maitland  sujj^ested  a  few  years  ago,  there 
are  features  in  our  constitutional  law  which  may  well  give  pause  to 
the  jurist  who,  freely  classing  France  or  Germany  as  Rechtistaat^  is 
considering  whether  England  is  entitled  to  a  place  in  the  same 
category. 

The  modem  regime  de  droit  in  Western  Europe  (principally,  no 
doubt,  through  the  prevalence  of  republican  institutions  in  France, 
though  the  results  belong  equally  to  monarchical  Qermany) 
recognizes  a  separation  between  the  State  and  the  Prince,  and 
having  done  that,  has  proceeded  to  develop  a  system  of  law — 
public  administrative  law — distinct  from  civil  law,  to  which  the 
action  of  the  State  '  as  far  as  possible '  is  submitted.  The 
submission  of  the  State  to  the  civil  law  so  far  as  concerned  claims 
against  the  private  estate  of  the  Prince  or  against  the  Public 
Treasury  was,  it  is  true,  recognized  in  the  preceding  rdgime  de  police 
through  the  doctrine  of  the  Fisc.  But  the  characteristics  of  the 
modem  rigime  are:  first,  the  general  acceptance  of  a  rule  of  law  for 
the  administration  even  in  the  e:2(ercise  of  authority — FSiat  puiesance 
— which,  however,  is  vindicated,  uot  by  the  judiciary  but  by  appro- 
priate oiigans  of  the  -executive,  aiid  commonly  does  not  include 
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amongst  its  remedies  a  right  to  obtain  pecuniary  compensation 
against  the  State  or  its  officer;  secondly,  so  far  as  regards  the  State 
as  owner  of  public  property  and  performing  public  services — F^lal 
per^anne — ^the  alternative  has  ceased  to  be  '  the  ordinary  civil  law 
or  no  law '  the  law  prima  facie  applicable  to  the  State  is  public  law, 
and  whenever  it  is  sought  to  make  the  civil  or  private  law  apply 
to  the  relations  of  the  State  with  the  citizen,  some  special  reason 
for  doing  so  must  be  shown  ^.  While  in  general  the  direct  enforce* 
ment  of  this  public  law  will  belong  to  the  administrative  tribunals, 
the  ordinary  courts  may  well  be  called  on  to  recognize  and  give 
incidental  effect  to  it :  this  is  much  more  frequently  the  case  in 
Qermany  than  in  France.  As  to  the  contents  of  this  law,  it  consists 
of  statutes,  administrative  ordinances,  and  some  customs.  For  the 
rest,  when  the  relations  are  of  a  kind  similar  to  those  of  the  civil 
law,  and  where  no  countervailing  considerations  of  public  policy 
enter  into  the  relation^  the  administrative  tribunals  of  France 
resort  to  the  civil  law  not  as  containing  specific  rules  binding 
them,  but  as  a  body  of  doctrine ;  practically^  they  do  now  follow 
very  closely  the  analogy  of  the  civil  law*.  A  *  special  reason '  for 
applying  to  the  affairs  of  the  State  the  ordinary  civil  law  as  an 
obligatory  rule  is  where  the  State  is  acting  in  its  private  domain, 
pursuing  pecuniary  ends  by  means  similar  to  those  familiar  in  the 
case  of  private  persons  or  corporations  ;  in  such  a  case  the  State 
may  be  pursued  in  the  ordinary  courts  (e.  g.  the  proceeding 
against  the  State  as  owner  and  manager  of  property  by  the  repre- 
sentatives of  the  victims  of  the  fire  at  the  Opera  Comique).  In 
Gei*many,  it  is  frankly  recognized  that  when  the  State  undertakes 
the  r61e  of  the  individual,  justice  demands  that  it  shall  do  so  on 
terms  of  equality.  It  is  therefore  bound  not  merely  by  the  private 
law,  but  by  those  restraints  and  chai'ges  which  the  public  law 
would  cast  upon  an  individual  in  the  like  relation ;  it  is  liable  to 
expropriation,  it  is  taxed  by  the  commune  of  the  province,  it  bears 
its  share  in  the  cost  of  maintaining  roads  and  schools,  it  is  bound 
by  the  regulations  of  police,  and  it  incurs  penal  responsibilities^* 
This  result  is  obtained  by  the  perpetuation  in  this  relation  of  the 
doctrine  of  the  Fisc,  whereby  this  juristic  person  representing  the 
State  enters  the  domain  of  private  law  stripped  of  its  regalities. 
In  English  law  we  are  still  engaged  in  the  task  of  fitting  to  the 

'  See  Hayer,  Droit  administratif  aUemand,  p.  65. 

'  Kiohoud,  Revue  du  Droit  Public,  1895,  pp.  6, 404.  For  an  illustration  of  the 
equitable  construction  of  public  concessions  in  favour  of  the  concessionaires,  see 
the  recent  article  in  the  same  Revue  by  M.  Henri  Ripert  [1005],  entitled  <Des 
rapports  entre  les  pouvoirs  de  police  et  les  pouvoirs  de  geetion  dans  les  situations 
contractiielles.'  For  a  comparison  of  Le  Droit  Administratif  with  Equity,  see 
Hauriou,  Pr^is,  p.  x. 

'  Hayer,  op.  cit.  p.  i84« 
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State  and  the  Government  the  prerogatives  and  immunities  of  the 
monarch,  and  of  reaching  the  State  through  the  person  of  the  King. 
But  the  great  federal  systems  within  the  Empire  disclose  a  complexity, 
of  relations  which  cannot  find  a  sufficient  expression  in  the  old- 
established  formulas  of  our  constitutional  law.  The  mere  fact  that 
Canada  and  Australia  have  '  rigid '  constitutions,  calls  forth  there  * 
the  idea  of  '  public  law '  with  a  vividness  unknown  in  England. 
Already  we  are  driven,  notwithstanding  the  unity  of  the  Crown,  to 
recognize  the  separate  personalities  of  State  and  Commonwealth  K 
It  is  becoming  apparent  also  that  in  the  course  of  the  inevitable 
conflicts  between  the  Commonwealth  and  the  States  as  political 
entities,  and  particularly  from  the  growth  of  socialistic  schemes  for 
the  extension  of  the  sphere  of  operations  by  one  or  other  govern- 
ment, it  will  be  necessary  to  consider  how  far  each  government  is 
a  juristic  person,  subject  to  the  laws  of  the  othen  It  was  as  a  step 
in  an  inquiiy  into  this  subject  that  this  paper  was  written. 

Blackstone  introduces  us  to  two  kinds  of  prerogative — the  direct 
or  substantive^  which  broadly  express  the  authority  and  power  of 
the  kingly  office  in  government ;  and  the  incidental  or  exceptional, 
which  treat  the  King  as  an  'abnormal  person'  in  relation  to  the 
ordinary  laws — a  class  of  prerogative  best  expressed  in  the  definition 
of  Finch  C  J. :  '  That  law  in  case  of  the  King  which  is  law  in  the 
case  of  no  subject/  Of  the  latter  class,  the  principal  are  that  the 
King  can  do  no  wrong ;  that  the  King  is  not  bound  by  statute 
unless  named  therein ;  that  the  King  is  free  of  all  taxation ;  the 
preference  of  Crown  debts,  and  the  several  privileges  connected 
with  the  administration  of  justice — that  the  King  cannot  be  sued ; 
that  he  chooses  his  own  court  for  suit ;  that  he  is  entitled  as  of 
right  to  a  trial  at  bar ;  that  he  does  not  pay  costs;  and  that  he  is 
immune  from  the  process  of  the  Courts. 

AH  these  privileges  devised  under  and  for  a  system  of  personal 
government  or  of  government  by  mere  delegation,  must  under  the 
modem  system,  if  they  are  to  remain  eflfective,  be  extended  to  those 
agencies  by  which  the  central  government  of  the  country  is  carried 
on — 'by  tiie  extension  of  the  shield  of  the  Crown  to  what  might 
more  fitly  be  described  as  the  public  government  of  the  country ' 
(per 'Lord  Cranworth  in  Mersey  Loch  Truitees  v.  Cameron  (1864), 
1 1  H.L.C.,  at  p.  508).  The  result  is  that  from  a  few  and  apparently 
simple  rules  relating  to  the  King,  there  has  grown  up  an  extensive 
department  of  public  law.  This  appears  principally  in  the  rules 
that  the  Crown  is  not  liable  for  toi-t  and  is  not  in  general  bound 
by  any  statute  unless  named  therein — ^the  two  most  important 

^  See  L.  Q.  B.  vol.  xx,  p,  351. 
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prerogatives  by  exception.  The  first  of  these  rules  in  practice 
exempts  the  State  from  liability  to  the  subject  for  the  wrongful  acts 
of  its  officers  and  servants.  The  rule  of  exemption  from  statutes 
operates  in  general  in  rather  a  different  way.  From  the  fact  that 
our  statute  law  deals  in  the  main  with  matters  of  public  regulation 
or  administration — matters  of  'police'  in  the  widest  sense — and 
with  matters  of  revenue,  the  rule  works  out  practically  to  this :  that 
the  property  of  the  central  government  is  exempt  from  adminis- 
trative regulation  and  especially  from  taxing  Acts,  and  that  the 
functions  of  central  government  are  exercised  independently  of  and 
not  subject  to  the  fiscal  or  administrative  regulations  imposed  by 
statutes,  or  by  the  several  subordinate  authorities  created  and 
empowered  by  these  statutes.  *  The  modem  sense  of  the  rule  is 
that  the  executive  government  of  the  State  is  not  bound  by  statute 
unless  that  intention  is  manifest ' — per  Griffith  C.J.  in  Roberta  v. 
Ahem^  1  Commonwealth  Law  Reports,  at  p.  418  ^.  It  need  not  be 
added  that  whatever  privileges  belong  to  the  Crown  in  England 
belong  equally  to  the  several  colonial  governments,  and  that  not 
merely  in  their  own,  but  in  other  jurisdictions  within  the  Empire 
(loung  V.  88.  Scotia  [1903]  A.  C.  501 — a  claim  for  salvage  against 
the  Dominion  of  Canada  in  the  Supreme  Court  of  Newfoundland). 

One  other  practical  consequence  of  the  rule  exempting  the' 
Crown  from  statutes  must  be  noticed.  The  common  law  prohibits 
generally,  and  knows  no  exemption  of  the  King  save  that  which 
attends  bis  immunity  from  legal  proceedings ;  the  same  is  of  course 
true  in  the  case  of  those  statutes  which  bind  the  Crown.  It  is  trite 
law  that  in  these  cases  the  shield  of  the  Crown  cannot  extend  to 

^  For  example :  a  postmaster  letting  horses  for  a  public  express  on  the  werriee  of 
government  is  not  within  a  statute  requiring  persons  who  let  horses  for  travelling 
post  to  deliver  a  stamp-oiBoe  ticket  {R,  v.  Oook  (1793)  3  T.  R.  5i9>.  Where  a  post- 
master has  in  his  possession  scales  belonging  to  the  Crown  for  the  purpose  of  his 
office  and  those  scales  are  found  to  be  untrue,  he  cannot  be  prosecuted  under  the 
Weights  and  Measures  Act  therefor,  even  though  he  be  actually  carrying  on 
a  business  of  his  own  on  the  same  premises ;  he  would  of  course  be  liable  for  user 
if  he  used  the  scales  in  his  business  (^Qmeen  v.  JusHcm  of  Kent  (1889)  34  Q.B.D.  181). 
Income  tax  is  not  payable  by  justices  on  the  value  of  a  building  used  for  the 
administration  of  justice  (Ooom&er  v.  J^uHces  of  Berks  (1883)  9  App.  Cas.  61).  A  servant 
of  the  War  Office  employed  in  driving  a  locomotive  is  not  subject  to  the  municipal 
regulations  prescribing  the  maximum  rate  of  driving  through  the  borough  {Cooper  v. 
Haukine  [i 904]  a  K.  B.  1 64).  Property  held  by  the  commanding  officer  of  a  volunteer 
corps  solely  for  tbe  service  of  the  corps  is  not  assessable  for  contribution  to  the  cost 
of  paving  (ITorvuey  Vrbaan,  Council  v.  HenneU  [^S^^]  a  K.  B.  73).  By-laws  of  a  sanitary 
authority  requiring  the  inspection  of  buildings  before  use  do  not  apply  to  prison 
buildings  which  are  state  property,  and  'over  which  the  local  authorities  have  no 
control  whatever  *  (^Oorton  Local  Board  v.  Prison  Oommisaionere  [1904]  a  K  B.  165  note). 
Persons  under  contract  with  a  Department  of  State,  even  though  not  technically 
its  servants,  for  the  performance  of  sanitary  services  in  connexion  with  premises 
used  by  the  Department,  are  not  in  relation  to  that  service  subject  to  a  statute 
imposing  a  penalty  on  all  persons  performing  services  of  the  kind  without  the 
licence  of  the  municipality  {Roberta  y.  Ahem  [1904]  x  Commonwealth  Law 
Reports,  406). 
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protect  the  officer  or  agent  from  the  consequences  of  his  wrong- 
doing ;  this  is  one  of  the  most  vital  doctrines  of  our  constitutional 
law.  But  in  the  case  of  acts  prohibited  by  statute,  the  exemption 
of  the  King  rests  upon  an  intention  that  the  act  in  question  should 
in  the  King's  case  be  free  of  restriction,  and  if  the  privilege  of 
exemption  is  one  which  to  be  effective  must  extend  to  the  officers 
and  agents  of  the  Crown  acting  in  the  course  of  their  duty,  they  are 
free  of  all  liability,  for  they  have  done  no  wrong  (see  Cooper  v. 
Hawkim  [1904]  a  K.  B.  13,  164). 

This  question  then  becomes  important — who  and  what  are 
covered  by  the  shield  of  the  Crown  ?  The  obvious  answer  is,  those 
who  are  in  truth  the  agents  and  instruments  of  the  Crown  (Mersey 
Docks  Trustees  v.  Oibbs^  L.R.  i  H.L.  93;  Gilbert  v.  Corporation  of 
Trinity  House  (1886)  17  Q.  B.D.  795;  Fosi  v.  Government  of  New-* 
^oundland  [1898]  A.  C.  667).  As  a  matter  of  histoiy  it  is  easy  to 
connect  a  great  part  of  the  organs  of  public  government  in  England 
with  the  use  and  service  of  the  Crown,  from  which  they  have 
emanated  and  on  which  they  have  depended.  The  Chancellor  and 
the  Secretaries  of  State^  now  great  Departments  of  State,  were  in 
origin  mere  means  of  declaring  the  King's  will.  The  Privy  Council^ 
not  less  than  the  Chancellor  of  immediate  dependence  upon  the 
King,  was  for  long  the  general  government  of  the  realm,  and  in 
modem  times  its  Committees  have  been  the  cradle  of  what  have 
ultimately  become  separate  Departments  of  State — the  Board  if 
Trade,  the  Local  Government  Boards  the  Education  Department^  the 
Board  of  Agriculture.  Again,  departments  such  as  those  of  the 
Zord^Zieutenant  of  Ireland  and  his  Chief  Secretary  are  clearly  within 
the  present  principle,  either  because — in  the  case  of  the  Lord- 
Lieutenant — there  is  a  direct  representation  of  the  King,  or  because 
the  offices  are  constituted  for  the  performance  of  functions  which 
would  otherwise  belong  to  one  of  the  departments  already  men- 
tioned :  the  latter  is  true  also  of  the  Secretary  for  Scotland,  Again, 
the  command  and  government  of  the  forces  of  the  realm  belong  to 
the  King ;  the  Departments  of  War  and  of  the  Admiralty  are  his  instru- 
ments. He  has  a  treasure,  the  sinews  of  war  and  government,  and 
the  officers  for  the  collection  and  administration  of  that  treasure  are 
his  officers — the  Treasury^  the  Exchequer,  the  Customs y  the  Excise,  the 
Commissioners  of  Woods  and  Forests  are  instruments  of  the  King 
because  they  are  the  means  of  carrying  out  powers  or  exercising 
rights  assigned  to  the  King  in  the  government  of  the  country. 
The  Post  Office  gi-ew  out  of  the  private  arrangements  of  the  King 
for  the  convenience  of  himself  and  his  Court  (Anson,  2.  173),  and 
befo^^  the  end  of  the  seventeenth  century  became  not  merely  a 
fuQciioA  but  a  monopoly   of  the  Crown,  forming  a  branch  of 
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revenue  and  police  {Whitfield  v.  Lard  Be  Spencer^  Cowper  765),  The 
King  is  also  '  the  fountain  of  justice  and  general  conservator  of  the 
peace  of  the  kingdom '  (BI.  i  Com.  7,66) ;  and  *  the  administration 
of  justice,  the  maintenance  of  order,  and  the  repression  of  crime/ 
primary  and  inalienable  functions  of  government,  are  attributable 
to  the  Crown,  though  in  a  particular  case  the  duty  of  administration 
has  been  cast  upon  local  authorities  {Coamber  v*  Justices  of  Berhf^ 
(1883)  9  App.  Cas.  61)  \  We  are  reminded  of  Hobbes's  Ministers  of 
the  State — ^Treasury,  Militia,  Instruction,  Judicature,  Execution 
('  to  procure  the  execution  of  judgments,  to  publish  the  sovereign's 
commands,  to  suppress  tumults,  to  apprehend  and  imprison  male-* 
factors,  and  do  other  acts  tending  to  the  presei'vation  of  the  peace  ')• 
*  For  every  act  they  do  by  such  authority  is  the  act  of  the  Common-* 
wealth,  and  their  service  answerable  to  that  of  the  hands  in  a  body 
natural '  (Leviathan  c.  23). 

Of  course,  the  functions  now  committed  to  the  several  depart- 
ments far  exceed  any  which  belonged  to  the  prerogative ;  many  of 
them  are  of  purely  statutory  origin.  Yet  their  connexion  with  the 
Crown  is  sufficiently  close  for  the  shield  of  the  Crown  to  cover 
them.  The  departments  to  which  they  are  committed  are  emana* 
tions  from  the  Crown  Hrieto  nensu. 

But  when  we  pass  from  the  great  departments  of  State  which 
proceed  from  the  King,  the  case  becomes  more  difficult.  With  the 
extension  of  the  sphere  of  government  in  modem  times,  new 
functions  have  been  created  by  statute  and  are  increasing  in 
number  and  variety:  these  functions  have  been  in  many  cases 
committed  to  appropriate  administrative  or  executive  organs 
established  by  law  for  their  performance;  in  other  cases  they 
have  been  cast  upon  existing  authorities.  Nice  questions  arise  as 
to  the  status  of  these  bodies.  For  a  time  it  was  considered  that 
these  organs,  existing  for  public  purposes  solely  and  not  for  profit^ 
were  mere  administrative  conveniences  with  a  legal  personality 
strictly  confined  to  the  lawful  purposes  of  their  incoi*poration,  and 
that  particularly  they  were  no  more  responsible  for  the  wrong  of 
the  persons  they  appointed,  than  is  the  public  officer  liable  qua 
employer  for  bis  subordinates  on  the  principle  of  Lane  v.  Cotton^ 
I  Salkeld  17,  and  Whitfield  v.  Lord  Be  Spencer ^  2  Cowper  765,  that 
they  were  in  fact  incorporated  public  officers  whose  official  liability 

^  Cf.  Bracton,  De  Legibus,  fo.  14  :  <  Things  which  constitute  the  Crown  itself,  and 
regard  the  common  interests  such  as  peace  and  justice,  which  has  many  species.* 
«But  those  things  which  are  of  jurisdiction  and  of  pe&oe,  and  those  things 
which  are  annexed  to  justice  and  to  peace  pertain  to  nobody  unless  to  the  Crown 
and  the  royal  dignity,  nor  can  they  be  separated  from  the  Crown  since  they  con- 
stitute the  Crown  itself.  For  it  belongs  to  the  King*s  Crown  to  do  justice  and  judg- 
ment and  to  maintain  peace  and  the  like,  without  which  the  Crown  cannot  stand ' 
(fo.  65  b),    [Sir  T.  Twiss's  translation  has  been  corrected  so  far  as  necessary.— £0.] 
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was  aoomalouB  and  by  no  means  to  be  infeiTed.  But  at  length  the 
decisions  of  the  House  of  Lords  in  the  Mersey  Docks  cases  {Mersey 
Docks  Trustees  v.  CameraUy  ii  H.  L.  C.  443;  Same  v.  Gibbs  (1866) 
L.  U.  I  H.  L.  93)  held  that  the  mere  public  purposes  of  a  body  did 
not  prevent  it  from  bearing  the  ordinary  characteristics  of  a  juristic 
person :  that  its  legal  position  was  that  of  a  subject  and  not  a  part 
of  the  sovereignty.  It  must  pay  rates  (11  H.L.C.  442),  it  must 
answer  for  the  wrongs  of  its  servants  (L.B.  i  H.  L.  23).  The  only 
principle  of  immunity  to  be  recognized  was  that  of  the  Crown  and 
its  servants,  and  '  of  those  public  purposes  which  are  required  and 
created  by  the  government  of  the  country,  and  are  therefore  to  be 
deemed  part  of  the  use  and  service  of  the  Crown'  (11  H.L.  C.  at 
P*  5^5i  per  Lord  Westbury).  From  these  cases  it  is  clear  that  if  we 
have  to  stop  short  of  '  public  purposes,'  we  must  extend  the  shield 
of  the  Crown  beyond  Uie  case  of  servants  or  agents  in  any  sense 
in  which  these  terms  would  ordinarily  be  used  in  private  law. 
(See  also  Leith  Harbour  Courts  y.  Poor  Inspectors^  L.  R.  i  H.  L.  (Sc.)  17.) 
And  here  we  are  brought  face  to  face  with  the  ambiguity  of  '  the 
Crown/ 

What  do  we  mean  by  '  the  King*  and  '  the  Crown '  1  From  the 
powers  and  attributes  ascribed  to  the  King  by  the  Constitution 
there  flow,  as  we  have  seen,  many  functions  and  oigans  of  govern- 
ment. But  still  in  this  aspect  he  is  a  part  only  of  the  government, 
and  his  powers,  though  extensive,  are  far  from  exhausting  the 
whole  field  of  government.  On  the  other  hand,  the  King  is,  in  the 
words  of  Burke,  more  than  an  executive  offiiser ;  he  is  the  head  of 
the  State  in  all  its  various  manifestations,  and  in  him  alone  does  it 
attain  an  ideal  personification  albeit  an  imperfect  one.  It  is  not 
necessary  to  do  more  than  allude  to  the  struggles  whereby  our  law 
of  treason  reached  the  conclusion  that  attempts  upon  the  security 
of  the  State  as  constituted  by  law  were  constructively  attacks  upon 
the  life  of  the  King,  to  illustrate  the  forcing  of  this  doctrine  to 
meet  the  practical  necessities  of  state  existence.  Probably  the 
doctrine  has  nowhere  received  clearer  expression  than  in  the  argu- 
ments for  the  Crown  in  the  prosecution  of  Hardy  for  treason  in 
1798  :  'The  power  of  the  King  in  name  is  the  State  itself.  All  the 
powers  of  the  State,  legislative  and  executive,  are  nominally  in 
him.  .  .  •  The  consequence  is  that  he  is  to  all  intents  and  pur- 
poses the  State;  and  in  his  name  every  act  is  done'  (Solicitor- 
Generars  speech,  24  Howell's  State  Tiials,  11 83). 

In  brief, '  the  Crown '  may  mean  either  <  the  State  ^  or  an  organ 
of  government.  In  the  case  of  Gilbert  v.  Corporation  of  Trinity 
House  (i  886)  17  Q.  B.  D.  795,  the  Court  evidently  considers  that  state 
representation  is  limited  to  those  organs  of  government  which  are 
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emanations  from  '  the  Crown/  in  the  narrower  sense — '  All  the  great 
officers  of  State  are,  if  I  may  say  so,  emanations  from  the  Crown. 
They  are  delegations  by  the  Crown  of  its  own  authority  to 
particular  individuals'  (per  Day  J.  at  p.  801).  The  Court  of 
Appeal  in  Ireland  takes  a  larger  view  in  Dunbar  v.  Guardians  of 
Ardee  Union  [1897]  2  Ir.  Eep.  76  (C.  A.),  where  Fitzgibbon  L.J. 
expressly  disagrees  with  the  limited  doctrine  of  exemption  enun- 
ciated by  the  English  Court,  and  declares  that  the  principle  and  the 
reasons  for  it  apply  more  or  less  to  every  public  department 
(p.  88).  This  is  probably  more  in  accord  with  the  opinions  of 
the  Lords  in  the  Mersey  Docks  cases.  There^  the  imputation  of 
immunity  to  '  the  Crown '  is  accompanied  with  references  to  '  the 
service  of  the  public,'  '  the  primary  and  inalienable  functions  of  a 
constitutional  government';  and  such  expressions  as  'must  be 
deemed  part  of  the  use  and  service  of  the  Crown '  (Lord  Westbury ,  1 1 
H.  L.  C.  at  p.  504),  and  '  extending  in  some  instances  the  shield  of 
the  Crown  to  what  might  more  fitly  be  described  as  the  general 
government  of  the  country'  (Lord  Cran worth  at  p.  508),  suggest 
that  the  true  ground  of  immunity  is  that  the  organ  or  function 
forms  part  of  the  general  executive  government  of  the  country  and 
is  imputed  to  the  Crown  as  personifying  the  State  ^. 

The  question  then  presents  itself  in  this  form^Is  the  officer  or 
dei>artment  an  emanation  from  the  Crown  slrich  sensul  If  not,  is 
he  or  it  an  organ  of  the  general  executive  government  ?  First,  it 
must  be  pointed  out  that  it  is  not  because  an  organ  of  government 
has  received  separate  incorporation  that  it  is  thereby  cut  adrift 
from  the  government,  and  submitted  to  all  the  incidents  of  corporate 
life.  The  Secretary  of  State  for  India  in  Council,  the  Secretary 
for  War,  the  Postmaster-General,  the  Commissioners  of  Woods  and 
Forests,  the  Commissioners  of  Public  Works  and  Buildings,  and  some 
other  departments  have  been  incorporated,  but  do  not,  on  that  account 
merely,  cease  to  be  a  part  of  the  government.  What  is  intended 
by  the  incorporation  must  be  gathered  from  the  circumstances  of 
each  particular  case.  The  individual  servant  of  the  Crown  is  not 
liable  upon  contracts  made  by  him  for  the  public  service,  whether  he 
is  or  is  not  duly  authorized  {Macbeath  v.  Haldimand^  1  T.  R.  176, 
Dunn  V.  Maedonald  [1897]  i  Q.  B.  401,  555) ;  if  he  is  liable  for  tort 
it  is  in  an  action  brought  against  him  in  a  personal  and  not  an 
official  capacity  {Baleigh  v.  GoscAen  [1898]  i  Ch.  73).  But  the 
incorporated  agent  has  no  existence  otiier  than  its  official  life ;  it  is 

'  One  reeaUs  Mr.  Justice  Holmes's  oomment  on  another  matter :  <  Whenever  it 
is  said  that  a  certain  thing  is  essential  to  liability  but  that  it  is  conclusively 
presumed  from  something  else,  there  is  always  ground  for  suspicion  that  the 
essential  element  is  to  be  found  in  that  something  Sine,  and  .not  in  what  is  said  to 
be  presumed  from  it'  (The  Common  Law,  p.  134). 
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possible  to  regard  that  incorporation  as  being  purely  for  convenience 
of  administration — an  official  existence  not  designed  to  create  new 
rights  in  the  subject  and  to  give  him  claims  upon  public  funds 
-when,  but  for  the  incorporation,  he  would  have  bad  none.  See 
Gibrallar  Sanitary  Commisrioner^  v.  Orfilay  15  App.  Ca.  400,  The  shield 
of  the  Crown  which  covers  the  unincorporated  department  may  cover 
the  incorporated  instrument.  Even  where  an  incorporated  instrument 
of  the  Crown  has  an  independent  ^e^^r^ona,  we  have  still  to  inquire  as 
to  the  purpose,  on  which  depends  the  effect,  of  incorporation.  We 
may  find  an  abnormal  entity,  which,  as  a  mere  substitute  for  the 
Crown,  is  liable  in  no  other  case  than  is  the  Crown  itself,  and  is 
entitled  to  all  the  privileges  and  immunities  of  the  Crown.  For 
example :  Kinloch  v.  Secretary  of  State  for  India  (1880)  15  Ch.  Div.  i 
— the  Secretary  of  State  is  merely  the  means  by  which  the  govern- 
ment of  India  sues  or  is  sued ;  R.  v.  McCann  (1868)  L.  R.  3  Q.  B. 
677 — the  Commissioners  of  Works  are  in  occupation  of  lands  as 
servants  of  the  Crown,  and  are  therefore  not  liable  to  be  rated  to 
the  poor;  Bainbridge  v.  Postmaster- General  [1906]  i  K.  B.  178 — the 
Postmaster-General  cannot  be  sued  in  tort ;  Dixon  v.  Farrer  (1887) 
18  Q.  B.  D.  43 — the  statutory  officer  in  whose  name  actions  may  be 
brought  against  the  Board  of  Trade  represents  the  Crown,  and  can 
avail  himself  of  the  prerogative  right  to  a  trial  at  bar,  though  his 
liability  is  created  by  statute  and  is  of  a  kind  which  does  not 
attach  to  the  Crown  at  common  law  ^ 

In  determining  whether  any  given  body  is  a  part  of  the  general 
government  of  the  counti*y  and  in  this  sense  Hhe  hands  of  the 
Crown/  it  is  material  to  consider  the  nature  of  the  function  or 
office — whether  its  essential  character  is  governmental^  i.  e.  implies 
the  exercise  of  authority  ^,  or  whether  it  is  the  mere  substitute  for 
private  enterpi-iae  (either  in  the  way  of  profit  or  of  philanthropy) ; 
whether  it  belongs  to  the  general  welfare  of  the  country  or  to  the 
special  interest  of  some  part  of  it ;  the  history  of  the  function  or 
the  organ  in  the  pai*ticular  community ;  and  the  control  or  direction 
under  which  it  is  exercised. 

In  the  first  place,  it  is  probably  true  that  English  law  takes 

'  See  also  Kirk  ▼.  The  Queen  (1872)  L.  B.  14  Eq.  538,  and  Graham  ▼.  PuUic  Works 
Commissioners  [1901]  2  K.  B.  781.  In  re  Woods'  Estate  (1886)  31  Ch.  DW.  607  it  was 
held  that  the  CommiBsioners  of  Public  Works  did  not  so  far  represent  the  Crown 
as  to  enjoy  its  immunity  from  costs. 

'  Cf.  Mr.  Bernard  Bosanquet's  Philosophical  Theory  of  the  State  :  '  It  would  not 
be  true  to  say  that  Society  is  a  State  only  as  actually  exercising  force  ;  but  it  would 
perhaps  be  true  to  say  that  State  action  as  such,  though  far  from  being  limited  to 
the  downright  exercise  of  force,  yet  consists  of  all  that  side  of  social  action  which 
depends  upon  the  character  of  ultimate  arbiter  and  regulator,  maintainor  of 
mechanical  routine  and  source  of  authoritative  suggestion,  a  character  which  is  one 
with  the  right  to  exercise  force  in  the  last  resort'  (p.  186).  .  .  'Its  distinctiye 
Attribute  ia  to  be  the  ultimate  arbiter  and  regulator  of  claims '  (p.  187}. 
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a  rather  restricted  view  of  the  functions  of  the  state.  When  it 
passes  beyond  the  obvious  duties  of  a  constitutional  government  as 
the  preserver  of  order  and  administrator  of  justice,  and  embarks  upon 
enterprises  having  for  their  object  the  material  moral  or  intellectual 
welfare  of  the  community,  the  agencies  upon  which  it  casts  these 
functions,  though  exercising  them  for  national  purposes,  have  readily 
been  regarded  as  independent  persons  with  the  ordinary  legal 
attributes.  Thus,  a  normal  school  (Eneller  Hall)  vested  in  trustees 
for  the  training  of  teachers,  has  been  held  liable  to  assessment  for 
xates,  though  the  property  was  acquired  by  the  Treasury  for  the 
Education  Department,  and  any  deficit  in  the  cost  of  management 
was  provided  for  by  the  national  funds.  {R  v.  Temple  (1852)  2  E.  & 
B.  1 6o).  Industrial  schools  established  by  county  justices  and  taken 
over  by  County  Councils  are  not  prisons  and  are  not  exempt  from 
rating  as  part  of  the  general  purposes  of  government  (County  Council 
ofDurAamv.  Assessment  Committee  [1891]  i  Q.  B.  330).  The  Corpora* 
tion  of  the  Trinity  House  charged  by  statute  with  the  duty  of  lighting 
and  buoying  the  coasts  of  England — a  national  and  not  merely  local 
purpose — is  no  department  of  state  but  is  comparable  with  the 
Mersey  Docks  Board  and  other  substitutes  for  private  enterprise 
(Gilbert  v.  Corporation  of  TriniU/  House  (1886)  17  Q.  B.  D.  795). 
Perhaps  these  are  extreme  oases.  But  in  the  case  of  the  Trinity 
House,  the  determining  fact  was  probably  the  long  history  of  the 
department  as  an  undoubted  corporation  as  independent. of  the 
Crown  as  the  chartered  municipal  corporations,  and  the  inference 
was  legitimate  that  where  powers  are  committed  to  such  a  body  by 
the  legislature,  it  is  intended  to  put  them  under  the  regime  of  that 
law  which  ordinarily  governs  the  corporation.  As  to  the  other 
cases,  it  may  be  said  that  the  management  of  a  particular  school  or 
of  a  system  of  docks  reproduces  the  familiar  relations  of  private 
economy,  and  that  there  is  in  those  cases  far  more  reason  than  in  the 
case  of  governmental  functions  to  infer  that  the  legislature  in  estab- 
lishing the  corporate  body  intended  it  to  have  the  status  of  a 
juristic  person.  In  the  Mersey  Docks  cases,  a  principal  part  of  the 
ratio  decidendi  was  that  the  services  were  of  a  kind  which  elsewhere 
were  rendered  by  private  companies  for  profit,  and  that  there  was 
anomaly  in  treating  the  substitutes  for  private  enterprise  on  a  grand 
scale  in  a  manner  different  from  those  private  enterprises  themselves. 
(See  per  Fitzgibbon  L.  J.  in  Dunbar  v.  Ardlee  Union  [1897]  2  Ir. 
Bep.  at  p.  87.) 

The  readiness  with  which  this  class  of  incorporated  instruments 
of  the  State  is  treated  as  'juristic  person'  has  been  demonstrated  in 
the  case  of  the  Stf^te-owned  railways  in  the  colonies.  In  Victoria^ 
the  railways  were  vested  in  an  incorporated  public  departments 
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the  Board  of  Land  and  Works,  and  in  an  action  for  negligence 
it  was  contended  that  the  Board  was  a  mere  trustee  for  the  Crown, 
and  no  more  liable  to  suit  than  the  Crown  itself.  It  was  held, 
however,  that  incorporated  tinistees  to  whom  is  entrusted  cer*- 
tain  property  on  which  they  are  carrying  on  the  business  of 
carriers  (the  carrying  on  of  which  did  not  necessarily  form  any 
part  of  the  service  of  government)  were  subject  to  all  the  ordinary 
liabilities  of  a  company  carrying  on  a  similar  business  {Sweeney  v. 
£oard  of  Land  and  JForis  (1878)  4  V.  L.  R.  440  ;  Victorian  IFooUen 
and  Clotiinff  Co.  v.  Same  (1881)  7  V.  L.  R.  461  (L.)).  Of  course  if 
ih^  railways  were  vested  in  the  Crown  itself,  the  nature  of  the 
undertaking  would  be  immaterial  (R.  v.  McLeod  (1883)  8  Canada  i ; 
R.  V.  Macfarlane  (1882)  7  Canada  216).  But  in  Victoria  there  is  an 
incorporated  intermediary  whose  undertaking  is  of  a  nature  to  make 
it  a  substitute  not  for  the  Crown  but  for  private  enterprise.  In  the 
case  of  Bainbridge  v.  Postmaster-General  [1906]  I  K.  B.  178  the 
inference  to  be  drawn  from  the  vesting  in  a  corporate  entity  of 
functions  formerly  left  to  private  enterprise  is  overborne  by  a  eon^f  . 
eureve  of  facts — that  the  corporate  entity  was  a  department  of  State 
which  in  the  past  had  always  been  treated  as  representing  the 
Crown ;  that  the  office  of  Postmaster-General  had  been  regarded  not 
as  one  for  the  management  of  a  business  but  as  a  branch  of  public 
revenue  and  police,  and  so  an  essential  part  of  government  (^^>^^/d? 
V.  Lord  Be  Spencer^  a  Cowper  765) ;  and  that  the  undertakings  of  the 
telegraph  companies  transferred  to  him  were  connected  with  no  new 
purpose  or  object  of  a  substantive  kind,  but  were  merely  new  instru- 
ments for  the  accomplishment  of  the  purposes  which  had  belonged 
to  the  office  in  the  past. 

The  same  principle  which  leads  us  readily  to  impute  juristic 
personality  in  the  case  of  bodies  managing  enterprises  which  are 
the  substitute  for  private  enterprise,  albeit  they  are  managed  for 
the  public^  applies,  but  in  somewhat  less  degree^  to  bodies  incor- 
porated for  holding  national  property  used  in  connexion  with 
governing  or  for  carrying  out  national  works.  The  former  at  any 
rate  cannot  be  regarded  as  the  substitute  for  private  enterprise, 
but  their  functions  are  very  familiar  in  private  law,  and  property 
has  ever  been  a  potent  factor  in  the  establishment  of  the  juristic 
person  (see  Pollock  and  Maitland,  History  of  English  Iaw,  ist  ed., 
P-  ^73^)-  ^^^^  because  our  Constitution  confers  immunity  on  the 
Crown,  it  may  be  that  in  a  particular  case  the  State  considers  it 
desirable  to  waive  its  regalities  and  descend  into  the  Courts  like 

^  Cf.  Berth^lemy,  Droit  Administratif,  p.  57 : '  Viut  enTisag^  oomme  d^tenteur  dd 
la  puiasance  publique,  ne  doit  paa  Atre  oonaid^rd  comme  une  penonne  morale.'  See 
also  the  American  distinction  referred  to  below  between  the  governmental  and  eorporate 
capacity  of  public  bodies. 
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ordinary  mortals ;  in  other  words^  by  the  incorporation  of  instru* 
ments  to  realize  the  Fisc  in  English  law.  This  appears  to  be  the 
case  with  the  incorporation  of  the  Public  Works  Commissioners 
according  to  the  opinion  of  Fhillimore  J.,  who,  in  holding  that  that 
body  was  liable  to  be  sued  on  its  contracts,  said :  '  The  procedure 
amounts  to  obtaining  a  decision  upon  a  hypothesis,  namely,  if  the 
person  sued  were  a  subject,  what  would  be  the  decision  of  the 
Court  on  the  case  brought  against  him? '  {Graham  v.  Public  Worki 
Commisiumers  [1901]  2  K.  B.,  at  Pv79o).  In  accordance  with  that 
principle  the  Commissioners  would  be  liable  for  the  torts  of  their 
servants.  But  it  would  be  entirely  in  accordance  with  the  doctrine  of 
the  Fisc  that  the  entity  should  enjoy  privileges  in  procedure,  and  that 
its  property  should  be  exempt  from  all  seizure :  this,  too,  is  the 
opinion  of  the  learned  judge.  How  far  this  is  consistent  with 
the  views  of  representation  of  the  Crown  expressed  as 'to  thiB 
corporation  by  the  Exchequer  Chamber  in  B.  v.  McCann,  L.  R.  3  Q.  B. 
677  (that  the  Commissioners  as  servants  of  the  Crown  are  exempt 
from  payment  of  rates)  and  by  the  Court  of  Appeal  in  re  WooiM 
Estate,  31  Ch.  Div.  621  (which  treats  them  as  so  fai*  severed  as  not 
to  enjoy  the  Crown's  immunity  from  the  payment,  of  costs)  may  be 
a  question.  But  in  point  of  policy  there  may  be  very  good  reasona 
for  subjecting  an  incorporate  agency  of  the  general  government  to 
the  ordinary  law  as  between  subject  and  subject  in  all  matters  of 
substantive  liability,  including  liability  for  costs  incurred  in  liti- 
gation, while  recognizing  it  as  bearing  privileges  in  procedure  and 
as  enjoying  an  immunity  from  public  burdens  whether  financial  or 
imposed  by  way  of  police  regulation. 

It  remains  to  consider  the  functions  committed  to  local  cor- 
porations.  There  is  one  class  of  authority  which  is  clearly  cut 
adrift  from  the  sovereignty  of  the  state.  In  every  mature  state 
we  find  important  functions  of  government  assigned  to  local 
authorities  which  with  us  at  any  rate  are  not  the  mere  hands  of 
the  state,  but  distinct  entities  cut  adrift  from  the  general  govern- 
ment, and  with  a  particular  and  separate  legal  existence.  This 
was  established  first  of  all  in  the  case  of  the  borough  corporations ; 
they,  who  were  constantiy  bargaining. with  the  Crown  for  privi- 
leges and  powers,  who  were  losing  them  and  redeeming  them 
from  time  to  time,  could  not  be  considered  'the  hands  of  the 
Crown ' ;  their  powers  were  conceived  less  as  official  duties  than 
as  matters  of  right  won  from  the  Crown,  and  this  would  facilitate 
the  acquisition  of  a  corporate  character  separate  from  the  Crown. 
When  in  the  nineteenth  century  Parliament  began  to  create  new 
governmental  functions,  and  to  constitute  new  local  bodies  ad  hoe, 
there  was  for  some  time  a  doubt  as  to  the  status  of  these  bodies — 
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for  instance,  whether  they  were  liable  for  the  wrongs  done  by 
their  servants.  This  was  determined  in*  1858,  when  two  courts 
emphatically  pronounced  in  favour  of  their  corporate  liability 
{Soutkampton  and  lichin  Bridge  Co.  v.  Southampton  Local  Boards  8  E. 
&  B.  811  (Q.  B.),  and  Ruck  v.  Williams,  a;  L.  J.  Ex.  35).  Purely 
local  services  are  beyond  the  shield  of  the  Crown;  and  of  national 
services  locally  administered — poor  law,  public  health,  education — 
there  is  probably  a  bias  in  favour  of  treating  the  administrative 
authorities  as  subjects  and  not  as  bearing  a  portion  of  the 
sovereignty^.  Still,  our  Courts  have  to  recc^ize  that  there  are 
certain  functions  of  government  so  '  primary  and  inalienable '  that 
the  local  authority  administering  them  is  the  mere  bands  of  the 
Crown.  This  is  the  description  applied  by  the  House  of  Lords  in 
Coomber  v.  Justices  0/ BerJks (iSSS)  9  App.  Cas.  61  to  the  provision  of 
assize  cburts  and  police  by  justices.  If  we  were  compelled  to  go 
further  into  the  consideration  of  national  and  local  services,  we 
might  find  that  the  question  had  to  be  answered  in  a  different  way 
for  different  parts  of  the  empire,  depending  as  it  does  not  less  upon 
historical  and  economic  considerations  than  upon  political  doctrine. 
It  is  not  to  be  forgotten  that  the  prerogative  of  the  Crown  includes 
a  discretionary  power  of  acting  for  the  public  good  when  the  laws 
are  silent  (Bl.  i  Com.  252).  In  a  new  colony  the  subject  of  public 
roads  will  be  amongst  the  most  important  matters  with  which  the 
geneitil  government  can  concern  itself  (see  Miller  v.  McKeon  [1905] 
3  Commonwealth  Iaw  Reports,  59). 

In  practice,  however,  the  question  of  immunity  depends  in  sub- 
stance on  control.  The  mere  fact  that  some  adminis^ative  control 
is  exercised  over  a  body  will  not  of  course  deprive  it  of  its  persona 
and  make  it  the  mere  instrument  of  the  central  government :  it  id 
of  the  nature  of  government  to  control  its  subjects  without  repro- 
ducing the  private  relation  of  principal  and  agent.  And  if  it  be 
clear  that  the  body  has  an  independent  corporate  existence,  the 
mere  fact  that  it  has  acted  in  obedience  to  the  unlawful  ordera  of 
its  ofiicial  superior  will  no  more  exonerate  the  corporation  than 
the  like  obedience  will  exonerate  an  individual  servant  of  govern* 
meni  {Metropolitan  Asylums  Board  y.  Hill  (18S0)  6  Apip.  Cas.  193).  The 
question  is  whether  the  central  government  exercises  such  a  general 
direction  and  control  over  the  body  in  relation  to  its  functions  as 
to  deprive  it  of  any  will  of  its  own,  and  to  make  it  the  mere 
instrument  of  the  collective  will  of  the  state.  Thus,  in  Sanitary 
Commissioners  for  Gibraltar  v.  Orfila  (1890)  15  App.  Cas.  4CX),  it  was  the 

'  The  Report  of  the  Royal  Commission  on  Local  Taxation  [Cd.  No.  638  of  1901] 
contains  an  interesting  examination  of  the  national  services  committed  to  local 
•  government,  and  sets  out  the  principal  marks  by  which  those  services  may  be  dis- 
tinguished from  purely  local  services. 
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complete  Bubservience  of  the  defendants — a  road  authority — to  the 
general  government  of  Gibraltar  that  convinced  the  Privy  Council 
that  they  were  the  mere  adminiBtrative  instiniments  of  the  Qovem- 
ment  which  must  be  deemed  the  principal,  so  that  the  Commissioners 
were  not  liable  in  tort.  In  Fax  v.  Government  of  Newfoundland  [1898] 
A.  C.  667,  the  Privy  Council  held  that  the  various  Education 
Boards  constituted  by  the  Education  Act  of  the  colony  were  not 
80  completely  dependent  upon  the  Qovemment  as  to  be  its  mere 
officers ;  they  had  a  discretionary  power  independent  of  the  Govern- 
ment of  spending  their  balances,  and  their  balances  at  a  bank 
could  not  be  treated  as  entitled  to  the  preference  attaching  to 
Crown  debts. 

In  the  United  States  the  present  question,  like  most  othei^ 
questions  of  public  law,  has  received  more  attention  than  with  us. 
The  state,  whether  as  a  political  abstraction  or  a  juristic  person,  is 
clearly  perceived  as  something  behind  and  apart  from  the  govern- 
ment ;  its  personality  is  not  obscured  by  or  confused  with  anything 
corresponding  with  the  Crown ;  the  Governor  is  a  mere  executive 
officer.  It  is  easy  therefore  to  impute  representation  of  the  Statd 
to  all  who  are  exercising  governmental  power  for  the  whole 
community.  The  result  is  that  the  immunities  of  the  State  attend 
the  public  body  in  the  performance  of  all  duties  which  do  not 
peculiarly  concern  the  interest  of  the  inhabitants  of  a  particular 
locality  or  the  administration  of  property ;  the  governmental  func^ 
tions  of  even  a  municipal  corporation  are  regarded  as  powers 
entrusted  by  delegation  from  the  State  and  exercised  on  its  behalf. 
(See  Goodnow,  Municipal  Home  Rule,  p.  140,  Municipal  Problems, 
pp.  59  and  60;  Comparative  Administrative  Law,  i.  173  et  seq.) 
Although  this  result  has  been  reached  by  a  careful  regard  to  English 
as  well  as  American  authorities  (e.  g.  see  Hill  v.  Boston  (1877)  i%% 
Mas&  344)  it  is  at  fii-st  startling  to  an  English  lawyer,  and  it  may 
be  doubted  whether  any  English  Court  would  accept  the  principle  in 
the  form  in  which  it  is  commonly  stated  by  American  writera. 
Still,  by  a  different  road,  we  may  reach  conclusions  not  very 
different  from  the  American.  The  English  doctrine  that  public 
authorities  ai-e  not  in  general  liable  for  nonfeasance  but  are  for 
misfeasance,  expresses  darkly  and  unscientifically  a  great  part  of 
the  American  rule  that  purely  governmental  powers  are  not  sources 
of  civil  liability ;  that  the  American  courts  have  been  driven  to 
more  explicit  enunciations  of  the  principle  than  our  own  may 
in  part  be  imputed  to  the  hardihood  of  American  suitors  and  a 
more  experimental  spirit  in  litigation.  Further,  recent  cases  in 
British  Courts  warn  us  against  the  crude  application  of  the  principles 
of  employer  and  employed  to  the  relations  of  public  authorities  and 
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their  officers.  Thas,  in  Dunbar  y.  Guardiam  of  Ardee  Union  [1897] 
2  Ir.  Rep.  76  (C.  A.),  the  Court  of  Appeal  in  Ireland  (approving 
JBreunan  v.  Guardiam  of  Limerick  Union  (1878)  a  L.  E.  (Ir.)  42) 
held  that  the  Union  was  not  responsible  for  the  negligence  of  the 
officials  of  an  asylum  in  the  treatment  of  patients.  The  Guardians 
were  managers  of  asylums  under  the  Local  Government  Board,  with 
the  duty  of  appointing  officers  whose  functions  were  in  the  main 
prescribed  by  the  Board,  who  had  the  power  of  removal  The 
Guardians  had  done  all  that  they  were  bound  to  do,  and  the  cause 
of  the  mischief  was  that  the  officers  had  failed  to  caiTy  out  the 
duties  prescribed  by  the  orders  of  the  Local  Government  Board. 
*It  seems  to  me,'  said  Fitzgibbon  L.J.,  'that  the  Guardians  are 
themselves  but  members  and  not  even  the  supreme  members  of  the 
department  to  which  the  negligent  subordinates  also  belong'  (p.  91). 
Similarly,  a  Divisional  Court  in  England  has  recently  held  that 
local  authorities  charged  with  the  duty  of  appointing  officers  to 
administer  functions  of  a  public  general  nature,  are  not  liable  for 
the  negligence  of  the  officer  appointed  by  them  (Slanlntry  v.  Exeter 
Corporation  [1905]  %  K.B.  338).  In  that  case  Lord  Alverstone  L.C.J. 
and  Darling  J.  rest  their  judgment  on  the  ground  that  the  officer 
was  not  acting  as  servant  of  the  local  authority  to  carry  out  duties 
imposed  upon  them  and  delegated  by  them  to  him ;  his  duty  was 
to  carry  out  the  instructions  issued  for  these  officers  by  the  Board 
of  Agriculture.  But  Wills  J.  took  a  broader  ground  which  corre* 
ponds  closely  with  the  American  doctrine,  and  cited  with  approval 
the  following  passage  from  Beven  on  Negligence  (2nd  ed.,  vol.  i, 
pp.  388-9) :  *  If  the  duties  to  be  performed  by  the  officers  appointed 
are  of  a  public  nature  and  have  no  peculiar  local  characteristics, 
they  are  really  a  branch  of  the  public  administration  for  purposes 
of  general  utility  and  security  which  affect  the  whole  kingdom ; 
and  if  that  be  the  nature  of  the  duties  to  be  performed  it  does  not 
seem  unreasonable  that  the  corporation  who  appoint  the  officer 
should  not  be  responsible  for  acts  of  negligence  or  misfeasance  on 
his  part'  Wills  J.  likens  the  case  to  an  action  brought  against  a 
borough  for  unlawful  action  of  the  police  which  he  assumes  not  to 
be  maintainable.  In  England  the  divided  authority  exercised  over 
the  police  would  probably  in  itself  be  sufficient  (as  Mr.  Beven  has 
pointed  out)  to  prevent  an  action  being  maintained  against  any  of 
those  authorities  as  employer.  But  even  where  this  difficulty  does 
not  exist,  the  Courts  refuse  (and  it  is  submitted  rightly)  to  recognize 
the  relation  of  employer  and  employed  ih  the  case  of  functions  so 
far  removed  from  those  relations  of  private  law  in  which  the 
doctrine  of  vicarious  responsibility  has  its  place.  Thus,  in  the 
United  States,  an  action  against  the  city  for  injury  sustained  by 
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the  illegal  action  of  the  city  police  has  failed  {Butirick  v.  Lowell^ 
Allen  172  (Mass.)).  And  in  the  Commonwealth  of  Aostralia,  when 
an  action  was  brought  against  the  Tasmanian  Government,  the 
facts  that  the  State  was  suable  in  tort  and  that  the  police  was  a 
service  provided  and  exclusively  controlled  by  the  central  govern- 
ment, were  held  not  to  enable  the  plaintiff  to  maintain  an  action 
against  the  State  qua  employer  for  the  illegal  action  of  a  constable 
in  the  execution  of  his  duty  as  a  peace  officer  {Enever  v.  The  King 
[1906]  3  Commonwealth  Law  Reports)  ^. 

W.  Habbison  Moore. 

*  Not  yet  reported. 
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EVIDENCE  TO  SHOW  INTENT. 

PERHAPS  tbe  moBt  difficult  branch  of  the  law  of  evidence  is 
that  which  comprises  the  exceptions  to  the  rule  excluding 
proof  of  similar  acts  from  the  evidence  which  may  be  adduced  against 
an  accused  person.  The  difficulties  surrounding  this  class  of  testi- 
mony were  brought  conspicuously  into  notice  during  the  arguments 
before  the  Court  for  Crown  Cases  Reserved  in  Rex  v.  Bond — difficul- 
ties which  in  that  case  became  so  oppressive  that  the  Court  requested 
counsel  to  re-argue  the  case,  and  when  judgment  was  eventually 
given  it  had  to  go  by  a  majority,  the  Lord  Chief  Justice  himself 
being  in  the  minority.  The  point  for  consideration  was  whether, 
in  the  case  stated,  evidence  of  a  prior  act  or  prior  acts  of  a  similar 
nature  could  be  admitted  to  show  the  intent  witii  which  the  prisoner 
committed  the  act  changed. 

Let  us  begin  by  recalling  the  circumstances  of  the  above-mentioned 
case.  A  certain  medical  practitioner  (apparently,  however,  without 
patients)  named  Bond  was  tried  at  the  Chester  Assizes  on  an  indict- 
ment under  Section  58  of  24  &  25  Victoria,  Chapter  100,  for  felo- 
niously using  instruments  upon  one  Ethel  Annie  Jones  (a  servant 
in  his  employment,  whom  he  had  seduced)  with  intent  thereby  to 
procure  her  miscarriage.  At  the  trial  the  prosecution  tendered  the 
evidence  of  another  girl  named  Taylor,  who  testified  that  the 
prisoner  nine  months  previously  (having  also  seduced  her  and 
rendered  her  pregnant)  used  upon  her  for  the  purpose  of  procuring 
her  miscarriage  the  same  or  similar  instruments  to  those  alleged  to 
have  been  used  on  the  girl  Jones.  Incidentally  she  stated  in  the 
course  of  her  evidence,  that  at  the  time  when  the  prisoner  proposed 
to  use  these  instruments  he  told  her  that  he  had  '  put  dozens  of  girls 
right.'  This  evidence  was  tendered  for  the  purpose  of  showing  the 
intent  with  which  the  prisoner  had  used  the  instruments  upon  Jones, 
because  the  defence  was  that  the  prisoner  had  used  the  instruments 
upon  Jones,  but  for  a  lawful  purpose,  in  connexion  with  a  disease 
from  which  the  girl  was  alleged  to  be  suffering.  The  defence 
objected  to  the  admission  of  the  girl  Taylor's  evidence  upon  the 
ground  that  there  were  other  indictments  awaiting  trial  against  the 
prisoner  in  respect  of  acts  alleged  to  have  been  done  by  him  to 
Taylor,  that  such  acts  had  no  reference  to  Jones,  and  were  not  evi- 
dence of  the  intent  with  which  he  had  used  the  instruments  upon 
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Jones.  The  judge,  however,  admitted  the  evidence  of  Taylor,  and  the 
jury  convicted  the  prisoner.  A  case  was  stated  on  the  point  of  the 
admissibility  of  Taylor's  evidence,  and  after,  as  has  been  said,  two 
arguments,  the  Court  for  Crown  Cases  Eeserved  (Darling,  Jelf, 
Kennedy,  Bi-ay,  and  A.  T.  Lawrence  JJ. — Lord  Alverstone  and 
Bidley  J.  dissenting)  decided  that  the  evidence  was  admissible. 

.  Before  discussing  the  admissibility  of  evidence  to  show  intent 
generally  it  will  be  well  briefly  to  review  the  grounds  of  the  judg* 
ment  of  the  Court  for  Crown  Cases  Beserved  in  the  case  which  forms 
our  text.  Those  grounds  were  a  little  complicated — and  the  judg- 
ment as  a  leading  case  correspondingly  weakened — by  at  least  one 
of  the  judges  seizing  hold  of,  and  placing  some  reliance  upon,  the 
statement  in  the  girl  Taylor's  evidence  that  when  the  prisoner  was 
about  to  perform  the  illegal  operation  upon  her  he  told  her  that  'he 
had  put  dozens  of  girls  right.'  This  statement  was  not  relied  upon 
by  Mr.  Justice  A.  T.  Lawrence  in  the  case  which  he  submitted  to  the 
Court,  but  was  simply  included^  with  the  rest  of  the  witness's  answers 
which  seemed  to  be  material,  in  the  judge's  notes  of  the  evidence 
ai^nded  to  the  case.  The  arguments  before  the  Court,  however, 
turned  largely  upon  the  point  of  system,  and  it  was  debated  whether 
one  isolated  act  committed  nine  months  previously  to  the  act 
charged  in  the  indictment  could  be  regarded  as  evidence  of  system. 
It  was  in  these  circumstances  that  the  judges,  reading  the  witness's 
statement  about  dozens  of  girls,  laid  stress  upon  it  as  evidence,  or 
confirmatory  evidence,  of  system.  If  Taylor's  evidence  of  one  act 
of  a  similar  character  to  that  charged  in  the  indictment,  committed 
some  time  previously,  were  not  to  be  regarded  as  disclosing  a  sys- 
tematic course  of  conduct  upon  the  part  of  the  prisoner,  at  any  rate 
this  statement  as  to  the  dozens  of  other  girls  might  be  accepted  as 
sufficient  evidence  of  system.  In  that  case  the  girl  Taylor's  evidence 
was  not  admissible  so  much  by  reason  of  her  statement  as  to  what 
was  done  to  her  as  by  reason  of  her  statement  as  to  what  the 
prisoner  told  her  he  had  done  to  numerous  other  girls. 

But  it  is  clear  from  a  perusal  of  the  judgments  that,  except  in 
Hr.  Justice  Kennedy's  judgment,  the  argument  as  to  the  other  girls 
was  only  a  second  string,  and  that  the  decision  of  the  Court  would 
have  been  the  same  had  this  statement  in  Taylor's  evidence  beeu 
lacking.  The  one  act  committed  upon  Taylor  was  held  to  be 
sufficient  to  justify  the  reception  of  her  evidence  for  the  purpose  of 
showing  intent  in  regard  to  the  operation  performed  upon  Jones* 
The  judgments  are  lengthy,  but  the  line  of  thought  running  through 
them — ^the  impelling  consideration  upon  which  they  are  based— -^ 
may  fairly  be  reproduced  in  the  following  extract  from  Mr.  Justice 
Darling's  judgment : — 
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*  Taylor's  evidence  went  to  prove  that,  contrary  to  the  defendant's 
allegation  in  defence  as  to  his  being  engaged  in  doing  a  lawful  act, 
he  was  doing  a  thing  which,  in  his  view,  was  apt  to  procure  ,abor« 
tion,  and  that  because  it  was  so  he  had  already  done  it  with  that 
unlawful  avowed  knowledge  and  purpose.  This  evidence,  therefore, 
tends  to  prove  that  the  defendant  haa,  in  repeating  his  former  con- 
duct, an  intention  different  from  that  alleged  by  him  in  his  defence, 
80  it  is  not  foreign  to  the  point  of  it,  nor  less  relevant  because  it 
goes  to  prove  the  charge  in  the  indictment.' 

It  only  remains  to  add,  with  regard  to  this  particular  case,  that 
most  of  the  judges  displayed  anxiety  lest  their  acceptance  of  the 
evidence  under  discussion  should  be  interpreted  too  widely,  and  open 
the  door  to  anything  like  a  general  admission  of  evidence  of  similar 
acts  merely  because  of  their  similarity ;  and  that  Lord  Alverstone 
based  his  dissent  from  the  majority  of  the  Court  upon  the  ground 
that,  in  his  opinion,  the  impugned  evidence,  as  tending  to  establish 
a  system  or  course  of  conduct,  was  ^  too  dangerous,  and  not  sufficient 
to  justify  the  admission  of  the  evidence.' 

Let  us  now  shortly  trace  out  the  rule  of  evidence  and  the  excep- 
tions to  it  which  were  involved  in  Bex  v.  Bond,  The  rule  is  almost 
too  familiar  for  repetition,  but  it  is  necessary  to  start  with  it,  and 
it  may  therefore  perhaps  best  be  stated  in  the  succinct  language  of 
the  late  Mr.  Justice  Stephen.  Article  X  of  his  '  Digest  of  the  Law 
of  Evidence '  reads : — 

*  A  fact  which  renders  the  existence  or  non-existence  of  any  fact 
in  issue  probable  by  reason  of  its  general  resemblance  thereto  and 
not  by  reason  of  its  beinff  connected  therewith  ...  is  deemed  not  to 
be  relevant  to  such  facts. 

The  English  law  of  evidence,  in  sharp  contradistinction,  for 
example,  to  the  French  law,  will  not  permit  a  man's  chances  of 
proving  his  innocence  of  the  oflfence  with  which  he  is  charged  to  be 
prejudiced  by  a  revelation  to  the  jury  of  other  misdeeds  of  a  like 
character  committed  by  him,  or  of  any  evidence  the  purport  of  which 
18  to  proclaim  him  a  '  bad  man,'  and  as  prima  facie  likely  to  be 
guilty  of  the  offence  with  which  he  is  charged.  The  accused  is  on 
his  trial  for  the  specific  crime  alleged  in  the  indictment :  he  is  not 
in  the  dock  to  answer  for  his  life-history. 

It  is  a  salutary  rule,  essential  to  our  ideas  of  justice  and  right 
judicial  procedure,  and  akin  to,  and  almost  necessarily  flowing  firom, 
the  fundamental  principle  of  our  law  that  a  man  is  to  be  adjudged 
innocent  until  he  be  proved  guilty ;  yet  the  course  of  justice  would 
be  seriously  obstructed  if  no  exceptions  were  allowed  to  the  rule. 
And,  after  all,  it  is  the  business  of  our  criminal  courts  to  track  down 
the  guilty  as  well  as  to  shield  the  innocent :  the  positive  action  of 
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those  Courts  must  not  be  lost  sight  of  in  our  endeavours  to  preserve 
their  negative  functions  from  the  intrusion  of  prejudice. 

The  exceptions  to  the  rule  are  thus  classified  (I  again  follow  the 
language  of  Stephen's  '  Digest ') :  Similar  acts  or  words  on  other 
occasions  may  be  proved  if  they  show  '  the  existence  on  the  occasion 
in  question  of  any  intention,  knowledge,  good  or  bad  faith,  malice, 
or  other  state  of  body  or  mind,  or  of  any  state  of  body  or  bodily 
feeling  the  existence  of  which  is  in  issue  or  is  deemed  to  be  relevant 
to  the  issue ' ;  also  '  when  there  is  a  question  whether  an  act  was 
accidental  or  intentional,  the  fact  that  such  act  formed  part  of  a 
series  of  occurrences,  in  each  of  which  the  person  doing  the  act  was 
concerned,  is  deemed  to  be  relevant.'  There  is  another  class  of 
exceptions,  relating  to  the  existence  of  a  course  of  office  or  business, 
with  which  we  need  not  now  concern  ourselves ;  and  there  is  the 
statutory  exception  (provided  by  34  &  35  Vict.  c.  11  a)  of  evidence 
of  prior  possession  of,  or  conviction  for  receiving,  stolen  goods. 

This  last-named  exception,  it  has  been  argued,  was  made  for  the 
purpose  of  overriding  the  law  as  laid  down  in  S,  v.  Oddy  {2  Den. 
C.  C.  264) — though  the  Act  was  passed  twenty  years  after  the 
judgment— and  so  it  has  been  used  for  supporting  the  contention 
against  the  general  common-law  admissibility  of  prior  acts  to  show 
intent,  since  (as  it  is  alleged)  the  legislature;  in  making  this  excep- 
tion with  regalxi  to  a  particular  crime,  virtually  emphasized  the 
inadmissibility  of  such  evidence  generally.  Yet,  in  view  of  the  firm 
establishment  of  evidence  to  show  intent,  it  is  surely  more  reason- 
able to  suppose  that  the  intention  of  sec  19  of  the  Prevention  of 
Crimes  Act  was  to  make  absolutely  clear  the  admissibility  of  this 
class  of  evidence  in  one  class  of  cases,  rather  than  to  set  up  an 
exclusive  rule,  and  deny  evidence  of  intent  in  all  other  cases.  This 
view  of  the  Act  shows  as  yet  more  likely  when  it  is  remembered 
that  the  enactment  was  not  only  directed  to  the  admission  of  evi- 
dence that  a  person  charged  with  having  received  goods  knowing 
them  to  have  been  stolen  might  be  shown  to  have  had  in  his  posses- 
sion other  property  stolen  within  the  preceding  year,  but  also  to 
admit  in  such  proceedings  evidence  of  a  conviction  within  five  years 
preceding  of  auy  offence  involving  fraud  or  dishonesty.  It  is  there 
'  that  the  Act  does  something  more  than  declare  existing  law,  by 
extending  the  common  law  admissibility  of  like  acts  to  show  intent 
to  acts  which  in  their  specific  character  may  be  quite  unlike  the 
act  charged  in  the  indictment.  It  is  submitted,  therefore,  that  the 
statutory  admission  of  evidence  of  prior  possession  of  stolen  property 
is  only  declaratory  and  regulative — declaratory  of  existing  common 
law,  and  regulative  of  the  time  within  which  the  prior  acts  must 
have  occurred  in  this  special  class  of  cases,  and  of  the  procedure  (the 
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seven  days*  notice)  to  be  enforced  when  tendering  socli  evidence — • 
and  does  not  by  implication  rule  out  all  evidence  of  intent  in  the 
case  of  other  offences ;  and  that,  apart  from  regulation,  the  new  law 
made  in  the  Act  is  the  admission,  to  show  intent  in  receiving  cases, 
of  general  acts  of  fraud  or  dishonesty,  so  introducing  into  one  class 
of  crimes  the  '  bad  man '  sort  of  evidence,  which  at  common  law  is 
repugnant  to  our  principles  of  evidence. 

With  this  interpretation  of  the  Act  of  1871,  the  way  is  dear  for 
the  reception  of  those  exceptions  to  the  general  rule  excluding  prior 
similar  acts  first  mentioned.  And,  indeed,  of  the  admissibility  of 
such  evidence,  in  view  of  the  numerous  cases  in  the  books,  there  is 
no  room  to  doubt. 

The  first  class  of  crimes  in  which  this  kind  of  evidence  was 
admitted  appears  to  be  the  uttering  of  forged  notes,  &c.  Cases 
early  in  the  last  century  may  be  cited.  In  R,  v.  JTAiley  and  Haines 
{%  Leach,  983),  decided  in  1804,  it  was  held  that,  to  prove  the 
guilty  knowledge  of  the  utterer  of  a  forged  bank-note,  evidence 
might  be  given  that  he  had  previously  uttered  other  forged  notes, 
knowing  them  to  be  forged ;  and  Lord  Ellenborough  decided  this 
point  on  the  authority  of  a  still  earlier  decision  made  in  Tattenhalti 
case  in  1801.  There  (so  said  Lord  Ellenborough  in  his  judgment 
in  R.  V.  fTAiley),  on  an  indictment  for  forgery  and  knowingly 
uttering  a  bank-note,  ^the  question  was,  whether  the  prosecutor, 
in  order  to  show  that  the  utterer  knew  it  to  be  forged,  might  give 
the  conduct  of  the  prisoner  in  evidence  for  the  purpose  of  proving 
his  knowledge  of  the  forgery ;  that  is,  whether  from  the  conduct 
of  the  prisoner  on  one  occasion,  the  jury  might  not  infer  his  know* 
ledge  on  another;  and  the  judges  were  of  opinion  that  the  Court 
was  authorized  by  law  to  receive  such  evidence.'  Whatever  might 
be  the  general  rule,  it  seems  to  have  been  felt  that,  owing  to  the 
special  difficulty  of  proving  guilty  knowledge  of  an  utterer  of  false 
notes  or  money,  evidence  of  prior  utterances  must  necessarily  be 
admitted. 

And  thus  we  get  to  the  next  crime  in  which  (so  far  as  the  books 
tell  us)  evidence  of  similar  acts  was  admitted  to  show  knowledge 
or  intent.  That  is  the  crime  with  which  we  have  already  dealt — 
the  receiving  of  stolen  goods.  Here,  too,  the  proof  of  guilty  know- 
ledge and  intent  is  inherently  difficult  if  the  evidence  is  to  be  con* 
fined  to  the  one  act  charged  in  the  indictment.  And  in  1826,  in 
R.  V.  Dunn  (i  Moo.  C.  C.  146),  we  come  to  a  tentative  but  suc« 
cessful  effort  (and  apparently  the  first,  or  first  recorded)  to  admit 
evidence  of  other  receiving  in  order  to  prove  guilty  knowledge. 
In  this  case  the  prisoner  was  charged  with  receiving  two  pieces  of 
silk,  knowing  them  to  have  been  stolen,  and  evidence  of  receiving 
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from  the  same  person  other  goods,  which  had  been  stolen  from  the 
same  owners  at  the  same  time,  was  held  admissible.  There  the 
prosecutor  was  put  to  his  election  of  some  particular  act  of  re- 
ceiving, and  the  evidence  of  the  other  acts  of  receiving  was 
admitted  because  all  the  property  had  been  stolen  from  the  same 
persons.  Apparently^  had  thief  and  theft  been  different  the  evi* 
dence  of  the  prior  receiving  would  have  been  excluded.  The 
report,  however,  has  a  marginal  note  to  the  effect  that  the  evidence 
had  been  confined  to  acts  previous  to  that  upon  which  the  pro* 
secutor  had  elected  to  proceed.  In  any  case  it  seems  that  the 
Court  was  feeling  its  way  very  gingerly  to  the  reception  of  other 
acts  to  show  intent ;  and  it  may  be  as  well  to  break  our  chrono- 
logical order,  and  go  to  other  cases  dealing  with  evidence  in 
charges  of  receiving.  Two  may  be  mentioned.  The  fii*st  of  them 
was  R.  V.  Daviei  (6  C.  &  P.  177),  decided  in  1833.  With  regard  to 
that  case  it  will  be  sufficient  to  quote  the  opening  sentence  of  the 
head-note : — • 

*  If  prisoners  be  charged  by  several  indictments  with  receiving 
stolen  goods : — Semble^  that,  in  strict  law,  any  receiving  that  was 
before  the  one  in  the  indictment  which  is  being  tried  may  be  given 
in  evidence,  although  itself  the  subject  of  another  indictment ;  but, 
if  given  in  evidence,  the  other  indictment  ought,  as  matter  of 
candour,  to  be  given  up.' 

The  other  case  is  R.  v.  Oddy  (2  Den.  C.  C.  264) :  of  special  im- 
portance, because  it  checked  the  tendency  to  broaden  the  basis  of 
evidence — threw  back  that  process,  indeed,  and  is  regarded  as 
practically  overruling  R.  v.  Bnnn,  The  circumstances  were  shortly 
as  follows : — The  prisoner  was  charged  on  three  counts — (i)  break- 
ing a  warehouse  and  stealing  a  quantity  of  cloth ;  (2)  simple 
lai'ceny  of  the  same ;  (3)  receiving  the  same.  The  prosecution  pro- 
posed to  prove  that  within  an  hour  after  the  property  named  in 
the  indictment  had  been  found  in  prisoner's  possession  two  other 
pieces  of  cloth  were  found  in  the  house,  and  also  that  some  months 
previously  two  other  pieces  had  been  in  his  possession,  and  that 
these  four  pieces  had  been  stolen  from  another  mill,  and  were  the 
property  of  different  owners.  The  -admissibility  of  this  evidence 
was  argued  before  the  Court  for  Crown  Cases  Reserved,  and  that 
Court  imanimously  held  the  evidence  to  be  inadmissible,  Lord 
Campbell  C.J.,  upon  the  ground  that  ^the  evidence  could  only 
show  the  prisoner  to  be  a  bad  man ;  it  would  not  be  direct  evi- 
dence of  the  particular  fact  in  issue,  viz.  that  at  the  time  of 
receiving  these  specific  articles  he  knew  them  to  be  stolen.'  But 
a  different  reason  for  the  same  decision  given  by JBaron  Alderson 
is  particularly  woith  quoting : — 
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'The  evidence  merely  went  to  show  that  the  prisoner  was  in 
poiseMon  of  other  property  which  had  been  stolen  in  the*  previous 
Pecember,  and  not  iAal  he  had  received  such  property  knowing  it  to  be 
stolen.  Now  the  mere  possession  of  stolen  pix)perty  is  evidence, 
prima  facie,  not  of  receiving,  but  of  stealing ;  and  to  admit  such 
evidence  in  the  present  case  would  be  to  allow  a  prosecutor,  in 
order  to  make  out  that  a  prisoner  had  received  property  with  a  guilty 
knowledge,  which  had  been  stolen  in  March,  to  show  that  the 
prisoner  had  in  the  December  previous  stolen  some  other  property 
from  another  place,  and  belonging  to  other  persons.  In  other 
words,  we  are  asked  to  say,  that  in  order  to  show  that  the  prisoner 
had  committed  one  felony  the  prosecutor  may  prove  that  he  com- 
mitted a  totally  different  felony  some  time  before.' 

I  have  quoted  this  passage  at  length  because  it  shows  that  the 
decision  in  R.  v.  Oddy  need  not  (at  least  according  to  the  decision 
of  one  of  the  judges)  be  interpreted  as  denying  the  admissibility 
of  evidence,  such  as  that,  for  example,  tendered  in  the  new  case  of 
R.  V.  Boud^  of  a  similar  act  disclosing  a  crime  of  the  same  kind  as 
that  charged  in  the  indictment.  And  so  we  have  another  reason 
for  declining  to  interpret  the  Prevention  of  Crimes  Act  as  ex- 
cluding such  evidence  generally,  because  it  legalizes  it  in  a  specific 
crime.  The  Act  (following  Baron  Alderson's  argument)  declares 
that  in  the  one  crime  of  receiving  stolen  goods  evidence  of  having 
other  stolen  property  in  possession  may  be  given,  even  though 
such  evidence  be  strictly  evidence  not  of  the  receiving  which  is 
charged,  but  of  another  offence — larceny. 

Now  let  us  resume  our  chronological  order  in  the  development 
of  a  broader  basis  for  the  reception  of  evidence  to  show  intent. 

A  case  which  has  been  relied  upon  as  an  authority  for  admitting 
evidence  to  show  intent  is  R,  v.  Mogg  (4  C.  &  P.  364),  decided  in 
1830.  There  a  man  was  charged  with  administering  sulphuric 
acid  to  eight  horses,  and  it  was  stated  in  evidence  that  the  prisoner 
gave  the  pai-ticular  poison  frequently.  But  the  prisoner*s  objection 
to  the  evidence  (which  was  not  upheld)  was  that  the  indictment 
was  bad,  the  giving  to  each  horse  being  a  distinct  offence,  and  that 
evidence  relating  to  one  act  of  administering  only  should  be  given. 
It  might,  therefore,  be  said  that  this  case  does  not  illustrate  the 
kind  of  evidence  we  are  considering,  were  it  not  for  the  terms  in 
which  Mr.  Justice  Park  decided  that  the  evidence  was  admissible  : 
*  other  acts  of  administering  may  go  to  show  whether  it  was  done 
with  the  intent  charged  in  the  indictment.' 

The  next  case  is  much  stronger.  It  may,  indeed,  be  described 
as  the  second  leading  case  on  the  subject.  It  is  R.  v.  Geering 
(18  L.  J.  U.  C.  ai5),  and  was  decided  in  1849.  ^  woman  was 
indicted  for  the  murder  of  her  husband  by  putting  arsenic  in  his 
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food  in  September,  1848.  Evidence  waa  tendered  that  two  of  the 
prisoner's  sons  died  from  arsenic,  one  in  December,  the  other  in 
the  following  March,  and  that  a  third  son  took  arsenic  in  the 
following  April,  but  did  not  die ;  that  the  symptoms  in  all  four 
cases  were  similar,  and  that  the  prisoner  lived  in  the  same  house 
with  her  husband  and  sons,  and  prepared  their  tea  and  cooked  and 
served  their  food.  The  evidence  was  held  admissible  to  show  that 
the  administering  to  the  husband  was  intentional,  and  not  acci* 
dental,  as  well  as  to  prove  that  the  husband's  death  was  really 
caused  by  arsenic  poisoning ;  and  it  was  also  decided  to  be  not 
inadmissible  by  reason  of  its  tendency  to  prove,  or  create  a  sus- 
picion of,  a  subsequent  felony.  Here,  then,  we  get  an  important 
illustration  in  another  branch  of  criminal  inquiry,  of  the  deter- 
mination of  the  Courts  not  to  allow  technicalities  in  the  law  of 
evidence,  or  even  a  fundamental  principle,  to  be  foUowed  with 
rigorous  obedience  when  it  stands  in  the  way  of  proving  facts 
which  go  to  show  the  alleged  intention  of  the  act  chai*ged. 

We  thus  see  the  rule  of  inadmissibility  of  proof  of  similar  acts 
intruded  upon  by  exceptions  to  show  intent  or  guilty  knowledge 
in  three  important  branches  of  criminal  law — the  uttering  of  foi^d 
notes,  &c.,  the  receiving  of  stolen  goods,  and  murder;  and  as  in 
the  last  of  these  it  would  hardly  be  contended  that  there  is  any- 
thing special  and  exclusive  in  the  nature  of  the  crime,  the  admis- 
sibility of  such  evidence  in  all  trials  (when  the  conditions  guarding 
admission  are  fulfilled)  may  be  taken  to  be  established.  In  glancing, 
therefore,  at  subsequent  cases,  where  the  rule  of  admissibility  is 
confirmed  or  elaborated,  we  shall  perhaps  do  best  to  select  the 
instances  in  strictly  chronological  order. 

The  first  case  now  to  merit  notice  is  Barrett  v.  Long  (3  H.  L.  C. 
395),  decided  by  the  House  of  Lords,  after  taking  the  unanimous 
opinion  of  the  judges,  in  1851.  That  was  an  action  for  libel,  and 
among  the  points  which  came  up  for  decision  by  the  supreme 
tribunal  was  the  question  whether  'other  publications  by  the 
defendant  (some  of  them  more  than  six  years  before  the  publica- 
tion complained  of)  of  and  concerning  the  plaintiff,  in  order  to 
prove  malice  on  the  part  of  the  defendant,'  are  admissible  in  evi- 
dence. It  was  held  that  they  were.  To  quote  the  language  of  the 
judge's  reply :  *  A  long  practice  of  libelling  the  plaintiff  may  show 
in  the  most  satisfactory  manner,  that  the  defendant  was  actuated 
by  malice  in  the  particular  publication,  and  that  it  did  not  take 
place  through  carelessness  or  inadvertence.'  This  case  is  chiefly 
interesting  as  showing  that  in  the  same  year  as  the  judges  in 
R.  V.  Odd^  were  apparently  narrowing  the  reception  of  evidence 
of  similar  acts,  they  were  advising  the  House  of  Lords  (which 
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acted  upon  their  advice)  to  admit  such  evidence  to  show  intent 
in  a  civil  case. 

£.  V.  Forster  (Dear.  456),  decided  in  1855,  is  of  interest  as 
showing  the  determination  of  the  Courts  that  the  rule  admitting 
evidence  to  show  intent  should  not  be  interpreted  with  any  narrow 
technicality.  The  prisoner  was  indicted  for  uttering  a  counterfeit 
crown-piece.  Evidence  was  offered  of  a  subsequent  uttering  of 
a  counterfeit  shilling.  The  defence  objected  that  the  subsequent 
uttering  of  a  different  species  of  counterfeit  coin  was  not  admissible 
to  show  guilty  knowledge  at  a  prior  time.  But  the  Court  for 
Crown  Cases  Reserved  held  that  it  was,  the  difference  in  the 
denomination  of  the  coin  going  to  the  weight  of  the  evidence,  but 
not  to  its  admissibility. 

A  case  of  another  kind,  which  may  be  noticed  as  illustrating  the 
firmness  with  which  the  rule  we  are  discussing  was  grasped  in 
the  middle  years  of  the  last  century,  is  R.  v.  Richardson  (2  F.  &  F. 
343),  decided  in  i860.  It  was  the  prisoner's  duty  to  pay  his 
employer's  labourers  and  enter  the  amounts  paid  in  a  book.  He 
was  charged  with  making  an  entry  indicating  that  he  had  paid 
more  than  he  had  in  fact  paid,  and  the  question  being  whether  the 
wrong  amount  was  entered  accidentally  or  intentioiially,  the  pro* 
secution  was  allowed  to  prove  that  over  a  period  of  two  years  the 
prisoner  had  made  similar  false  entries  in  the  same  book — each 
time  in  his  own  favour.  But  the  same  year  (i860)  saw  a  decision 
limiting  the  opemtion  of  the  rule  in  a  way  somewhat  difficult  to 
explain  satisfactorily.  The  case  was  R.  v.  Holt  (Bell  C.  C.  280), 
and  the  prisoner  was  charged  with  obtaining  money  by  false  pre* 
tences  from  A,  the  prisoner  alleging  ^'s  authority  to  collect  the 
money.  Evidence  was  tendered  that  he  had  subsequently  tried  to 
obtain  money  from  C,  again  by  alleging  ^'s  authority.  This  evi* 
dence  was  rejected  without  any  reason  being  given,  Mr.  Justice 
Stephen  giving  as  a  reason,  in  his  Digest  of  the  Jjaw  of  Evidence 
(5th  ed.,  p.  18),  that  the  prisoner's  knowledge  that  he  had  no 
authority  from  B  on  the  second  occasion  had  no  connexion  with 
his  knowledge  that  he  had  no  authority  from  him  on  the  first 
occasion. 

But  in  the  next  year  (r86i)  we  get  back  to  a  broader  view  of 
the  admissibility  of  evidence.  In  R.  v.  Weeks  (L.  &  C.  18),  on  a 
charge  of  knowingly  and  unlawfully  having  possession  of  coining 
instruments,  evidence  was  admitted  of  a  previous  uttering  of 
counterfeit  coin.  Thus  Baron  Alderson's  reason  for  rejecting  the 
evidence  in  R.  v.  Oddif  (see  above,  p.  34),  that  it  would,  prima 
facie,  show  the  prisoner  guilty  of  a  different  offence  from  that 
charged,  ceases  to  be  followed. 


Jan.  1907.]  Evidence  to  Shew  Intent.  S7 

A  word  in  passing  may  now  be  given  to  J?,  v.  Garner  (3  F.  &  F. 
681),  decided  by  Willis  J.  in  1863,  because  it  is  usually  coupled 
in  books  on  evidence  with  R.  v.  Geermg^  discussed  above.  And  it 
is  worth  reference  because  in  one  respect  it  is  perhaps  a  little 
stronger  than  R.  v.  Oeering.  In  the  latter  case  the  various  poison-* 
ings  were  approximately  contemporaneous;  but  in  R,  v.  Gamer 
the  evidence  of  another  poisoning,  which  was  admitted  to  negative 
accident,  related  to  a  death  at  a  somewhat  longer  interval.  It  was 
evidence  relating  to  the  death  of  the  male  piisoner's  first  wife  in 
March,  1861 :  the  charge  upon  which  he  and  his  second  wife  were 
indicted  was  for  the  poisoning  of  his  mother  in  the  December 
following. 

The  same  judge,  three  years  later^  in  R.  v.  Gray  (14  F.  &  F.  1 102)» 
in  a  trial  for  arson,  admitted  in  order  to  negative  accident  evidence 
of  fires  occurring  in  two  other  houses  which  the  prisoner  had 
previously  occupied,  overruling  the  objection  that  there  was  no 
connexion  between  these  two  fires  and  that  which  formed  the 
subject  of  the  indictment — notwithstanding  also  that  in  the  evi- 
dence tendered  regarding  these  two  earlier  fires  nothing  was  proved 
as  to  their  nature  or  cause,  or  that  the  prisoner  was  anywhere  in 
the  neighbourhood  of  the  houses  when  the  fires  broke  out. 

But  in  spite  of  the  decisions  which  I  have  cited  above,  and 
which  are  by  no  means  exhaustive,  the  admissibility  of  evidence 
to  show  knowledge  or  intent  was  not  acquiesced  in  easily  by  the 
whole  legal  profession.  This  indisposition  is  illustrated  by  a 
hostile  editorial  note  appended  to  the  report  in  the  Law  Journal 
Beports  of  the  judgment  of  the  Court  for  Crown  Cases  Reserved 
in  R.  V.  Francis  {43  L.  J.  U.  C.  loi).  It  would  occupy  too  much 
space  to  reproduce  or  discuss  this  criticism  here :  it  will  be 
sufficient  to  note  that  as  late  as  1874  there  existed  a  hostile  body 
of  opinion,  and  then  to  glance  at  the  actual  decision  in  R.  v.  FrancU. 
Its  importance  lies  in  the  expressed  extension  of  guilty-know- 
ledge evidence  to  crimes  of  dishonesty  other  than  uttering  forged 
documents,  or  base  coin,  or  receiving  stolen  goods ;  for  this  was 
a  case  of  false  pretences.  On  a  charge  of  pawning  what  was 
pretended,  but  was  not,  a  diamond  ring,  evidence  was  admitted  of 
prior  false  pretences  to  other  persons  not  only  in  relation  to  a  sham 
diamond  ring,  but  in  relation  to  a  sham  gold  chain.  Such  evidence, 
said  Lord  Coleridge  C.  J.,  in  delivering  the  judgment  of  the  Court, 
'tends  to  show  that  he  [the  prisoner]  was  pursuing  a  course  of 
similar  acts,  and  thereby  it  raises  a  presumption  that  he  was  not 
acting  under  a  mistake.' 

Though  a  civil  action,  Blake  v.  The  Albion  Life  Assurance  Co. 
(4  C.  P.  D.  94),  decided  in  1878,  should  now  be  cited.     The 
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action  was  for  money  obtained  by  fraud,  from  a  clergyman  de« 
sirous  of  borrowing  money,  by  a  man  who  promised  to  lend  the 
money  if  the  plaintiff  would  take  out  an  insurance  policy  to  the 
same  amount  with  the  defendant  company.  He  did  so,  and  the  man 
then  demanded  other  and  impossible  conditions  before  lending  the 
money.  The  plaintiff's  case  was  that  this  man  was  a  swindler, 
and  that  he  was  constantly  perpetrating  similar  frauds  under  a 
variety  of  aliases,  but  that  he  was  also  the  secret  agent  of  thq 
defendant  company,  which  shared  with  him  the  amount  of  the 
insurance  premium  obtained,  and  whose  officers  were  cognizant  of 
his  doings,  and  in  frequent  communication  with  him.  In  order  to 
prove  that  his  case  was  no  isolated  act,  capable  of  an  innocent 
interpretation  so  far  as  the  insurance  company  was  concerned, 
evidence  was  tendered  of  similar  frauds  by  Howard  under  one  or 
other  of  his  aliases  upon  other  persons.  The  inadmissibility  of 
this  evidence  was  fought  strenuously  but  unsuccessfully.  The 
Divisional  Court  declared  it  admissible,  and  a  passage  in  Lord 
Coleridge's  judgment  so  aptly  illustrates  the  need  for  admitting 
evidence  of  this  dass,  particularly  under  modem  procedure,  that 
room  may  be  found  for  its  quotation : — 

'  Some  years  ago,  as  great  lawyers  then  complained,  the  rules  of 
English  evidence,  professedly  on  the  ground  of  excluding  all  possi* 
bility  of  prejudice,  bias,  or  error,  made  inadmissible  the  evidence 
of  any  persons  having  the  slightest  interest  in  the  case,  and  manpr 
claims  perfectly  just  and  fair  were  defeated  for  want  of  that  evi- 
dence. Such  was  then  the  law ;  but  it  is  altered,  and,  with  a  few 
exceptions  on  the  ground  of  public  policy,  now  is,  that  all  which 
can  throw  light  on  the  disputed  transaction  is  admitted — not  of 
course  matters  of  mere  prejudice,  nor  anything  open  to  real,  moral, 
or  sensible  objection,  but  all  things  which  fairlv  throw  light  on 
the  case.  And  in  any  but  an  English  court,  and  to  the  mind  of 
any  but  an  English  lawyer,  the  controversy  whether  this  evidence 
is  or  is  not  just  evidence  which  a  court  of  justice  should  receive 
would  seem,  I  think,  supremely  ridiculous,  because  every  one 
would  say  that  the  evidence  was  most  cogent  and  material  to  the 
plaintiff's  claim.' 

The  subsequent  cases  illustrating  our  subject  must  be  selected 
for  types,  and  these  can  only  be  glanced  at  very  briefly.  A  word 
should  first  be  given  to  R.  v.  Drage  (14  Cox  C.  C.  85),  decided  in 
1878,  and  R.  v.  Carter  (12  Q.  B.  D.  52a),  decided  in  1884,  because 
they  may  be  quoted  as  indicating  a  check  to  the  admission  of  guilty  « 
knowlec^e  evidence.  But  they  need  not  be  so  interpreted.  All  that 
was  decided  in  them  was  that  in  a  charge  under  sec.  19  of  the 
Prevention  of  Crimes  Act,  1871,  it  is  not  admissible,  in  order  to 
show  the  defendant's  knowledge  at  the  time  of  his  receipt  or 
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possession  of  property  that  it  was  stolen,  that  he  had  had  in  his 
possession  and  disposed  of  other  stolen  property  shoi-tly  before  the 
property  in  question  was  found  in  his  possession.  The  Act  regu- 
lates the  reception  of  evidence  in  receiving  cases,  and  as  a  matter 
of  construction  the  Court  said  that  the  words  of  sec  19  confined 
the  reception  of  guilty-knowledge  evidence  to  property  found  at 
or  about  the  time  of  the  finding  of  that  which  is  charged  in  the 
indictment.    The  general  question,  therefore,  remains  untouched. 

With  a  bare  reference  to  -R.  v.  IIee%on  (14  Cox  C.  C.  40),  where 
it  was  held  that  on  a  murder  charge,  evidence  that  the  accused 
(who  after  the  murder  obtained  insurance  money  in  respect  of  the 
murdered  man's  wife)  had  caused  the  death  of  other  persons,  and 
had  obtained  insurance  money  in  respect  of  their  deaths,  might  be 
admitted,  and  to  R.  v.  Bale  (16  Cox  C.  C.  703) — a  miscarriage  case 
almost  identical  with  R^  v.  Bond — in  which  evidence  of  a  prior 
use  of  instruments  was  admitted  to  negative  lawful  purpose,  wo 
may  pass  to  what  may  now  be  regarded  as  the  leading  case  on  the 
subject — Makin  v.  Attomey-General  far  New  South  Wale*  ([1894] 
^'  C.  57).  It  will  be  noted  that  this  is  a  Privy  Council  decision, 
and  so  not  necessarily  binding  upon  the  English  courts ;  but  no 
one  has  questioned  its  authority  on  that  ground,  and  the  judgment 
is  treated  with  as  much  deference  as  though  the  members  of  the 
Judicial  Committee  had  been  sitting  in  their  other  capacity  as  law 
lords.  This  appeal  was  founded  upon  the  admission,  at  the  trial 
of  the  appellant  and  his  wife  for  the  murder  of  a  baby  received  by 
them  for  adoption  on  an  inadequate  payment,  of  evidence  showing 
that  several  other  babies  had  been  received  by  tlie  prisoners  from 
their  mothers  for  adoption  upon  inadequate  payment,  and  that 
the  bodies  of  infants  had  been  found  buried,  in  a  similar  manner 
to  the  body  of  the  child  in  question,  in  the  gardens  of  several 
houses  which  the  prisoners  had  successively  occupied.  In  deliver- 
ing the  judgment  of  the  Committee,  upholding  the  reception  of 
this  evidence,  Lord  Herscfiell  L.  C.  used  words  which  have  already 
become  classical  as  a  statement  of  the  principles  upon  which 
evidence  to  show  intent  is  admitted.     He  said : — 

'  It  is  undoubtedly  not  competent  for  the  prosecution  to  adduce 
evidence  tending  to  show  that  the  accused  has  been  guilty  of 
criminal  acts  other  than  those  covered  by  the  indictment,  for  the 

!)urpose  of  leading  to  the  conclusion  that  the  accused  is  a  person 
ikely  from  his  ciiminal  conduct  or  character  to  have  committed 
the  offence  for  which  he  is  being  tried.  On  the  other  hand,  the 
mere  fact  that  the  evidence  adduced  tends  to  show  the  commission 
of  other  crimes  does  not  render  it  inadmissible  if  it  be  relevant 
to  an  issue  before  the  Jury,  and  it  may  be  so  relevant  if  it  bears 
upon  the  question  whether  the  acts  alleged  to  constitute  the  crime 
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charged  in  the  indictment  were  designed  or  accidental,  or  to  rebut 
a  defence  which  would  otherwise  be  open  to  the  accused.' 

Lord  Herschell  added,  however,  that  though  the  statement  of  the 
general  principles  was  easy,  there  would  obviously  often  be  great 
difficulty  in  practice  in  deciding  whether  a  particular  piece  of  evi-* 
dence  fell  on  one  or  the  other  side  of  the  liue.  The  difficulty  was 
illustrated  in  R.  v.  BAodei  ([1899]  i  Q.  B.  77),  where  the  admissi- 
bility was  made  to  turn  upon  the  point  that  the  business  of  the 
prisoner  was  bogus  from  first  to  last,  and  that  evidence  of  other 
instances  of  false  pretence  in  connexion  with  his  business  should 
therefore  be  received.  This  case  is  also  of  interest  as  clearing  up  the 
doubt  whether  subsequent  acts  of  false  pretence  could  be  admitted. 

To  bring  our  survey  up  to  date  (that  is,  to  S.  v.  Bond^  discussed 
at  the  beginning  of  this  paper)  two  other  decisions  may  be  briefly 
mentioned.  B.  v.  OllU  ([1900]  2  Q.  B.  758)  decided — the  Court  for 
Crown  Cases  was  not  unanimous,  however — that  the  complication 
of  the  fact  tendered  to  show  knowledge  having  already  been  the 
subject  of  an  unsuccessful  indictment  does  not  vitiate  evidence  of 
the  circumstances  when  offered  at  the  trial  of  the  same  prisoner 
for  another  similar  offence,  and  that'the  principle  that  a  man  shall 
not  be  put  in  peril  twice  for  the  same  offence  is  not  infringed  by 
the  reception  of  such  evidence.  B.  v.  Wyall  ([1904]  i  Q.B.  188)  is 
only  worth  citing  as  the  final  link  in  the  chain,  for  it  represents 
merely  a  hopelessly  unsuccessful  attempt — counsel  for  the  pro- 
secution was  not  called  upon  in  the  Court  for  Crown  Cases  Re- 
served— ^to  upset  B.  V.  OUU^  and  get  rid  of  B.  v.  Francis,  and  Makin 
V.  Attorney-General  for  New  South  Wales,  and  all  the  other  cases  in 
which  the  reception  of  evidence  to  negative  mistake  or  accident  has 
been  developed.  It  seals  with  fresh  judicial  approval  the  de- 
velopment we  have  now  traced  out. 

Opposition  to  this  development,  however,  still  exists.  The  judg- 
ments in  B.  V.  Bond  were  not  unanimous^  lawyers  commenting  on 
it  have  declared  emphatically  that  it  is  wrong.  But  are  not  these 
lawyers  resting  on  the  tradition  of  an  old,  rigorous,  insular  rule, 
rather  than  reasoning  out  the  needs  of  justice  ?  Even  allowing 
that  the  rule  in  its  old  integrity  (or  in  the  rigidity  it  was  at  one 
time  supposed  to  have)  was  in  consonance  with  the  judicial  pro** 
cedure  of  an  earlier  day,  is  it  not  well  to  remember,  as  Lord 
Coleridge  said  in  Blake  v.  Albion  Life  Asstirance  Co.,  that  the  law  of 
evidence  has  in  other  respects  been  widened,  demanding  a  oorre* 
spending  extension  of  the  rule  excluding  evidence  of  similar  acts  1 
And  since  Lord  Coleridge  delivered  that  judgment  there  has  been 
a  still  further  extension  in  criminal  procedure  by  the  Act  per* 
mitting  a  prisoner  access  to  the  witness-box.     Former  disabilities, 
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as  Mr.  Justice  Darling  said  in  R,  v.  Bond,  'no  longer  exist,  and, 
provided  he  have  due  notice,  an  accused  person  may  fairly  be 
confronted  with  evidence  relevant  to  the  issue  now  that  he  may 
give  his  own  testimony,  although  it  would  have  been  hard  to  admit 
it  when  the  witness-box  was  forbidden  to  him.'  Certainly,  as  the 
same  learned  judge  contends,  it  is  not  'admissible  to  strive  for 
increase  in  the  technicality  of  our  rules  of  evidence  so  as  to  narrow 
yet  more  the  approaches  to  the  source  of  justice.' 

Ernest  E.  Williams. 
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THE  JAPANESE  CODE  AND  THE  FAMILY. 

JAPANESE  law  is  only  beginning  to  attract  the  attention  it 
deserves.  To  the  student  of  comparative  legal  science  it  is  of 
interest  by  reason  of  its  long  history  and  because  of  the  extent 
to  which  its  development,  like  that  of  all  important  legal  systems, 
has  been  modified  by  the.  reception  and  assimilation  of  foreign 
institutions.  To  the  student  of  early  European  law  it  is  of  especial 
value  because  it  shows  us  in  present  operation  that  system  of 
ancestor-worship  which  did  so  much  to  shape  the  social  and 
political  organization  of  the  ancient  Mediterranean  peoples. 

Japanese  law  was  first  made  accessible  to  the  occidental  world 
by  the  writings  of  European  and  American  students  resident  in 
Japan.  These  writings  were  largely  translations  of  the  older 
chronicles  and  laws  and  were  published  for  the  most  part  in  the 
Mittheilungen  and  Transactions  of  the  Oeiinan  and  English  Asiatic 
Societies.  Among  the  pioneers  were  Eempermann  ( 1 873),  Chamber- 
lain (1883),  RudorflF  (1888),  Florenz  (1892),  and  Wigmore  (1894). 
During  the  last  fifteen  years  Japanese  lawyers,  educated  in 
Germany,  in  France,  in  England,  or  in  the  United  States,  have 
begun  to  give  us  the  inside  view  both  of  Japanese  legal  history 
and  of  the  new  imperial  legislation.  The  earliest  of  these  publica- 
tions were  the  product  of  German  or  of  Dutch  training  in  research, 
and  in  the  still  scanty  literature  of  Japanese  law  presented  by 
Japanese  writers  in  European  languages  the  German  treatises 
continue  to  outnumber  the  rest. 

An  examination  of  some  of  the  more  recent  of  these  publications  \ 
dealing  chiefly  with  the  ancient  mediaeval  and  modem  law  of  the 

^  The  recent  Japanese  works  on  which  this  article  is  based  are  :  Hozuml,  Ancestor 
Worship  and  Japanese  Law  (Tokio,  XQOi),  and  The  New  Japanese  Civil  Code  as 
Material  for  the  Study  of  Comparative  Jurisprudence  (Tokio,  1904)  ;  Asakawa,  Early 
Institutional  Life  of  Japan  (Tokio,  IQ03)  ;  Ikeda,  Die  Hauserbfolge  in  Japan  (Berlin, 
1903)  ;  Tsugaru,  Die  Lehre  voh  der  japanischen  Adoption  (Berlin,  1903) ;  Sakamoto, 
Das  Ehescheidungsrecht  Japans  (Berlin,  1903)  ;  Iwasaki,  Das  japanische  Kherecht 
(Leipzig,  1904).  Among  earlier  Japanese  publications  the  writer  has  examined  : 
Kishi,  Das  £rbrecht  Japans  (Gottingen,  1891) ;  Araki,  Japanisches  Eheschliessungs- 
reoht  (G^ttingeUf  1 893).  Among  publications  by  occidental  scholars  :  Chamberlain, 
Preface  to  translation  of  Kojiki,  in  Transactions  of  the  Asiatic  Society  of  Japan 
(Tokio,  1 883)  ;  Weipert,  Familien-  und  Erbrecht,  in  Mittheilungen  der  deutscnen 
Gesellschaft  fur  Natur-  und  VMkerkunde  Ost-Asiens  (Tokio,  1890)  ;  Gubbins,  The 
Japanese  Family  System,  Introduction  to  translation  of  the  Civil  Code  of  Japan, 
pt.  ii  (Tokio,  1899).  As  regards  the  existing  law,  the  translations  of  the  Civil  Code 
by  Gubbins  and  by  LOnholm  (Tokio,  1898)  have  been  consulted. 
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family,  awakens  in  the  mind  of  the  student  who  knows  anything 
of  occidental  legal  development  both  interest  and  perplexity.  He 
finds  himself  interested  in  the  primitive  traits  which  the  Japanese 
family  has  preserved  to  the  present  day,  in  the  persistence  of  the 
wider  ancient  family  and  in  the  compromises  by  which  the  modem 
Japanese  legislator  has  attempted  to  reconcile  the  traditional 
solidarity  of  the  house  with  the  principles  of  modern  individualism. 
The  occidental  student  finds  himself  perplexed,  at  the  same  time, 
by  certain  apparent  contradictions  in  the  Japanese  accounts  of 
their  earliest  family  oi'ganization. 


The  great  periods  recognized  by  Japanese  legal  historians  are : 
(i)  the  period  of  indigenous  civilization,  which  terminated  with  the 
reception  of  Chinese  ideas  and  institutions  in  the  seventh  century 
of  our  era;  (2)  the  period  in  which  Chinese  culture  remained 
dominant,  which  closed  with  the  year  1868;  and  (3)  the  present 
period  of  occidental  influence.  A  subdivision  of  the  second  period 
is  made  at  the  close  of  the  twelfth  century,  when  the  feudal 
system  was  fairly  established.  Until  the  third  period  law  was  not 
clearly  differentiated  from  social  ethics;  until  1868,  indeed,  there 
was  no  word  in  the  Japanese  language  that  expressed  the  idea  of 
a  legal  right,  a  fact  which  indicates  that  social  relations  were  viewed 
exclusively  from  the  side  of  duty  ^.  Moreover,  the  so-called  laws  of 
the  emperors  and  of  the  feudal  princes  were  not  addressed  to  the 
people;  they  were  kept  secret  from  the  people^.  They  were 
instructions  addressed  to  subordinate  oflicials.  Those  which 
touched  upon  what  we  should  regard  as  legal  relations  contained, 
of  course,  what  we  should  call  legal  rules :  i.  e.  they  set  forth  the 
principles  according  to  which  justice  was  to  be  administered  in 
controverted  cases.  In  the  second  part  of  the  second  period,  from 
the  close  of  the  twelfth  century  until  the  latter  part  of  the  nineteenth 
century,  the  feudal  principalities  were  independent  in  legislation 
and  in  adjudication,  and  the  development  of  law  and  custom  was^ 
as  in  the  European  middle  ages,  particularistic.  In  1867  Japan 
had  Bs  many  divergent  laws  and  customs  as  existed  in  France  or 
in  Germany  a  century  earlier.  The  written  laws  of  some  thi'ee 
hundred  principalities  were  modified  by  local  customs  of  even 

^  Ki«hi,  op.  cit.  pp.  lo,  ii ;  Hozami,  Civil  Code,  pp.  26,  27.  The  admirable  word 
now  used  ken-ri  or  *  power-interest/  was  coined  by  Dr.  Tsuda  and  was  introduced 
in  1868  in  his  treatise  on  Western  public  law.  Tsuda's  analysis  of  a  right  into  the 
elements  of  power  and  interest  was  thus  almost  contemporaneous  with,  but  appa* 
rently  independent  of,  Jhering's  well-known  definition  of  a  right  as  a  nchUich 
geMkOtztM  Interesse. 

'  Hozumi,  Civil  Code,  pp.  19,  21. 
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more  restricted  validity,  and  across  the  territorial  laws  and  customs 
there  ran,  as  in  continental  Europe  down  to  the  French  Revolution, 
well-defined  class  distinctions. 

Since  the  re-establishment  of  the  imperial  supremacy  in  1868 
a  common  national  law  has  been  established.  This  result  has  been 
attained  not  by  the  gradual  development  of  a  settled  practice  in 
central  courts  of  last  resort,  as  in  imperial  Rome  and  in  Norman 
England,  but  by  the  more  rabid  process  of  legislation,  as  in  modem 
continental  Europe.  The  Japanese  imperial  legislation  of  the 
closing  decades  of  the  nineteenth  century,  culminating  in  the  civil 
code  of  1898,  has  effected  at  the  same  time  a  sweeping  reception  of 
West  European  law.  Hozumi  characterizes  it  as  a  reception  of 
Roman  law:  Japanese  civil  law,  he  says,  has  'passed  from  the 
Chinese  family  to  the  Roman  family  of  law  ^.' 
..  In  the  Japanese  reception  of  West  European  law  it  is  interesting 
to  observe  that,  as  in  the  reception  of  the  law-books  of  Justinian 
in  mediaeval  Europe,  the  completed  formal  reception  was  preceded 
by  a  theoretical  or  scientific  reception.  The  whole  process  was 
startlingly  rapid;  Japan  passed  in  single  years  through  stages 
which  in  mediaeval  northern  Europe  extended  over  generations ; 
but  the  st&ges  were  the  same.  In  the  first  stage  the  schools  took 
the  leading  part.  Japanese  students  absorbed  foreign  law  at  Paris 
and  at  the  English  Inns  of  Court,  at  Ley  den,  Leipzig,  and  Berlin, 
just  as  the  North  Europeans,  seven  centuries  eai'lier,  had  absorbed 
Roman  law  at  Bologna  and  other  Italian  Universities.  Almost 
simultaneously  occidental  law  began  to  be  taught  in  Japan.  In 
a  separate  law  school  attached  to  the  department  of  justice  and  in 
two  or  three  private  law  schools  French  law  was  taught,  and  also 
*  natural  law.'  This  latter  'law,'  it  is  pretty  clear,  was  simply 
general  West  European  law  viewed  from  a  French  angle.  English 
law  was  taught  in  the  Imperial  University  of  Tokio  from  1874. 
In  1887  legal  instruction  in  the  University  of  Tokio  was  reorganized 
in  four  sections:  English  law,  French  law,  German  law,  and 
'  political  science  '.'  Simultaneously,  as  in  the  theoretical  reception 
of  Roman  law  in  mediaeval  Europe,  there  was  an  attempt  to 
popularize  the  foreign  law  by  translations  and  treatises  in  the 
native  tongue.    In  1870  was  established  a  governmental  bureau 

^  Hozumi,  Civil  Code,  p.  19.  According  to  Hozumi's  classification  of  <  families  *  of 
law,  this  statement  is  correct ;  but  in  his  classification  he  confuses  historical  and  pre- 
sent conditions,  distinguishing,  among  others,  a  Roman,  a  Germanic  and  an  English 
family  (p.  16),  but  recognizing  no  French  or  Romance  family.  As  a  matter  of  fact, 
English,  French,  and  German  law,  as  they  exist  to-day,  are  blends  of  Germanic  and 
Roman  law  in  varying  proportions ;  and  in  borrowing  from  existing  occidental 
systems,  Japan  has  joined,  not  the  Roman,  but  the  Roman-German  or  West 
European  family  of  law.    So  Ikeda,  op.  cit.  pp.  vii,  viii« 

«  Ibid.  p.  8, 
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for  the  '  investigation  of  institutions/  and  one  of  the  first  products 
was  a  translation  of  the  French  codes  ^.  On  the  heels  of  this 
scientific  reception  came  the  practical  reception.  In  1875  a  law 
was  issued  providing 

'that  judges  should  decide  civil  cases  according  to  the  express  pro- 
visions of  written  law  and,  in  cases  where  there  was  no  such  written 
law,  according  to  custom.  In  the  absence  of  both  wi'itten  and  cus- 
tomary laws,  they  were  to  decide  according  to  the  principles  of 
reason  and  justice.  This  law  flung  wide  open  the  door  for  the 
ingress  of  foreign  law.  . , .  The  rapidly  changing  circumstances  of 
Japanese  society  brought  many  cases  before  the  courts  for  which 
there  were  no  express  rules,  written  or  customary,  and  the  judges 
naturally  sought  to  find  out  "the  principles  of  reason  and  justice''  in 
western  jurisprudence.  [Similarly  the  "justice,  equity,  and  good 
conscience  "  which  the  East  India  Company's  Courts  were  diverted 
to  administer,  about  three-quarters  01  a  century  eailier,  came  in 
practice  to  mean  so  much  of  English  law  as  seemed  applicable,  and 
this  interpretation  now  has  the  highest  judicial  authority. — Ed  ] 
The  older  members  of  the  bench,  who  had  not  been  systematically 
taught  in  western  jurisprudence,  consulted  the  translations  of  the 
French  and  other  European  codes,  while  the  younger  judges,  who 
bad  received  systematic  legal  education  in  the  universities,  either  at 
home  or  abroad,  and  whose  number  increased  from  year  to  year, 
consulted  western  codes,  statute  books,  law  reports  and  judicial 
treatises,  and  freely  applied  the  principles  of  occidental  jarisprudence 
which  in  their  opinion  were  conformable  to  reason  and  justice. 
Blackstone,  Kent,  Pollock,  Anson,  Langdell,  Windscheid,  Dembui^, 
Slourlon,  Baudry-lAcantinerie  and  other  textbooks  and  the  numer- 
ous commentaries  on  European  codes,  statute  books  and  law  reports 
were  looked  upon  as  repositories  of  just  and  reasonable  principles 
and  supplied  necessary  data  for  their  judgments.  In  this  manner 
occidental  jurisprudence  entered  our  country,  not  only  indirectly 
through  the  university  and  other  law  colleges,  but  also  directly 
through  the  bench  and  the  bar  V 

From  1868  onward  imperial  legislation  also  was  active,  and  special 
laws  effected  or  accelerated  the  reception  of  special  institutions  or 
rules  borrowed  from  Western  Europe.  More  general  legislation, 
i.  e.  codification,  was  hastened  by  the  desire  of  the  Japanese  govern* 
ment  to  abolish  the  privileges  of  foreigners  and  to  subject  them  to  the 
territorial  law,  and  by  the  counter  demand  of  the  foreign  govern- 
ments that  the  territorial  law  should  be  such  as  their  citizens 
could  comprehend  and  respect^  In  1870  a  penal  code  was  published; 
in  1 880  appeared  a  new  penal  code  and  a  code  of  criminal  procedure ; 
in  1890  a  new  code  of  criminal  procedure,  a  code  of  civil  procedure, 
and  a  commercial  code ;  in  1890-91  a  civil  code,  which  never  went 

1  Hozumi,  CirU  Code,  p.  6«  '  Ibid.  pp.  i8,  19, 

*  Ibid.  pp.  5, 6  ;  Ikeda,  op.  cit.  p.  149. 
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into  operation;  in  1896  and' 1898  the  present  civil  code;  and  in 
1899  a  revised  commercial  code. 

In  its  first  stages  tiie  Japanese  reception  of  European  law  seemed 
likely  to  go  too  far,  as  did  the  German  reception  of  Roman  law  at 
the  close  of  the  middle  ages.  There  was  a  tendency  to  accept  the 
foreign  law  too  eagerly  and  too  thoroughly,  with  an  accompanying 
sacrifice  of  vital  elements  of  indigenous  custom.  On  this  point 
Sakamoto  writes: 

'  On  the  one  hand,  the  existence  of  open  places  in  the  [written] 
private  law  and  the  lack  of  any  comprenensive  presentation  of  the 
prevailing  customary  law  and,  on  the  other  hand,  the  study  of  the 
foreign  law,  especially  the  French  and  later  the  English  and  Ger- 
man, induced  advocates  and  judges  to  apply  to  legal  controversies 
foreign  law,  preferring  it  to  native  custom,  and  in  particular  to 
apply  that  foreign  law  in  which  they  had  been  trained  and  which 
they  accordingly  regarded  as  the  only  law  that  was  of  real  value  ^.' 

The  same  tendency  was  displayed  in  the  first  drafts  of  a  civil 
code.  These  were  so  largely  based  on  the  French  civil  code  as  to 
arouse  opposition,  not  only  on  the  part  of  Japanese  who  had  studied 
English  or  German  law,  but  also  on  the  part  of  some  who  had  been 
trained  in  French  law.  The  critical  period  of  the  struggle  was 
i-eached  in  1891,  when  a  code  framed  in  large  part  by  Professor 
Boissonade,  a  French  jurist,  was  adopted  by  the  Council  of  State, 
to  go  into  force  in  1893.  In  the  ensuing  agitation  for  postpone- 
ment and  revision,  Hozumi,  who  had  studied  in  the  English  Inns 
of  Court  and  later  in  German  universities,  took  a  leading  part. 
In  a  treatise  on  codification  he  declared  that  it  was  a  disgraceful 
thing  that  the  work  of  preparing  a  national  code  should  have  been 
entrusted  to  a  foreigner.  In  the  newly-established  Japanese  parlia- 
ment such  an  appeal  to  national  sentiment  found  ready  sympathy. 
In  189a  the  enforcement  of  the  code  of  1891  was  postponed,  and  a 
committee  of  revision  was  appointed  of  which  all  the  members  were 
Japanese.  A  subcommittee  consisting  of  three  law  professors, 
Hozumi,  Ume,  and  Tomii,  was  charged  with  the  work  of  revision. 
The  code  submitted  by  them  was  accepted  with  some  modifications 
by  the  full  committee  and  by  the  Japanese  parliament,  1896-98, 
and  is  now  in  force.  It  was  not  a  mere  revision  of  the  code  of  1 891, 
but  a  new  and  independent  work.  All  the  principal  codes  of  the 
modern  world  were  examined,  but  Japanese  conditions  and  customs 
were  kept  steadily  in  view.  In  its  general  arrangement  the  Japan- 
ese code  follows  German  models  (Patideikfi-Sysiem) :  in  its  substance 
it  is  a  product  of  comparison  and  selection  ^.    Hozumi  characterizes 

'  Sakamoto,  op.  cit.  p.  49. 

'  Hozumi,  Ciyll  Code,  pp.  6-12  ;  Sakamoto,  op.  cit.  pp.  5?,  54 ;  Ikeda,  op.  cit. 
pp.  148-51. 
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the  struggle  between  the  supportei-s  of  the  code  of  1891  and  the 
revisionists  as  a  conflict  between  the  school  of  natural  law  and  the 
historical  school,  and  compares  it  with  the  famous  German  contro- 
versy between  Thibaut  and  Savigny.  It  more  closely  resembles, 
however,  the  later  German  controversy  between  the  Romanistic 
and  Germanistic  schools ;  for  in  Japan  both  parties  were  in  favour  of 
codification,  in  order  to  get  rid  of  particularistic  laws  and  customs, 
and  the  opposition  to  the  code  of  1891  was  pre-eminently  patriotic. 

n. 

Of  all  the  social  relations  with  which  the  new  code  deals,  the 
family  remains  least  affected  by  occidental  influences.  For  this 
i-eason,  the  history  and  present  organization  of  the  Japanese  family 
are  of  special  interest  to  the  student  of  comparative  jurisprudence. 

Regarding  the  earliest  organization  of  the  family,  the  writers 
under  review  make  or  accept  statements  which,  to  the  occidental 
student,  seem  not  merely  inconsistent  but  irreconcilable.  Under 
these  cii*cumstances  it  seems  advantageous  first  to  present  those 
statements  which  seem  to  be  most  strongly  suppoi'ted  by  evidence, 
and  which  are  consistent  with  one  another,  and  then  to  notice  the 
contradictory  statements  and  to  endeavour  to  explain  their  origin. 
For  such  an  analysis,  fortunately,  the  works  under  review  furnish 
sufficient  data. 

In  the  earliest  period,  before  the  reception  of  Chinese  ideas  and 
institutions,  the  clan  and  not  the  family  was  the  legal  unit  ^.  En- 
dogamy and  exogamy  apparently  existed  side  by  side  ^.  In  either 
case  the  wife  remained  with  her  own  kinsfolk,  although  a  separate 
house  was  commonly  built  for  her  and  her  children  ^  The  word  for 
wife,  fAin^o  or  sAimo^  is  said  to  mean  '  new  building  */  The  husband 
was  apparently  a  surreptitious  although  licensed  visitor;  the  old 
Japanese  teim  for  marriage,  yo-bai,  is  said  to  mean  '  prowling  by 
night  *.'  That  in  unions  of  this  description  married  women  were 
fairly  independent  of  their  husbands,  or,  if  one  chooses  so  to  put  it, 
'  occupied  a  higher  place  than  in  later  times  ^,'  is  quite  in  accordance 

^  Hozumi,  Ancestor  Worship,  p.  44  et  passim.  Kislii  (op.  eit  pp.  19,  ao)  states 
that  the  original  land-tenure  in  Japan  was  the  common  cultivation  of  land  by  entire 
Tillages,  which  represented  'families  in  the  wider  sense.' 

*  Weipert,  op.  cit.  p.  100 ;  Asakawa,  op.  cit.  p.  55. 

*  Iwasaki,  op.  cit.  pp.  ii,  la ;  Sakamoto,  op.  cit.  pp.  lo-ia  ;  Tbugura,  op.  cit. 
p.  33,  note ;  Asakawa,  op.  cit.  p.  57 ;  Weipert,  op.  cit  p.  94. 

*  Sakamoto,  loc.  cit. ;  Araki,  op.  cit.  p.  i  a. 

'  Iwasaki,  loc  cit.  Weipert  (op.  cit  p.  94)  says,  on  the  authority  of  Professor 
Naito,  that  the  word  means  Moud  calling' ;  Araki,  op^  cit.  p.  11,  translates  it 
herbein^fm,  and  explains  that  matches  were  made  at  rustic  dances,  the  man  calling 
to  the  maid  to  join  him.  A  legend  in  Kojiki  (Chamberlain's  translation,  pp.  20,  ai) 
seems  to  indicate  that  in  the  earliest  times  the  woman  spoke  first. 

*  Hozumi,  CIyU  Code,  p*  38. 
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-with  all  that  we  know  of  other  peoples  with  similar  matrimonial 
arrangements.  The  legendary  first  emperor,  Jimmu,  is  said  to  have 
'  commanded  a  vast  army  of  male  and  female  warriors  ^/  and  at 
a  later  period  there  are  stories  of  young  girls  and  grown  women 
armed  and  fighting  K  Women  were  oapable  of  holding  land  in  their 
own  right '. 

That  under  such  circumstances  there  was  no  polyandry — and 
there  seems  to  be  no  trace  of  it  in  myth  or  legend — confirms  the 
opinion  of  those  students  of  primitive  institutions  who  regard  poly- 
andry as  an  exceptional  form  of  marriage.  Polygyny,  however,  was 
common :  the  position  of  the  nocturnal  prowler  may  be  compared 
with  that  of  the  occidental  sailor  with  wives  in  many  ports  \ 

In  such  a  form  of  marriage  we  do  not  expect  to  find  marital  or 
paternal  authority ;  and  Ikeda  tells  us  that  there  was  no  paternal 
power  in  the  old  Japanese  law.  The  word  used  in  the  middle  ages 
for  house-power,  iatoiu,  is  borrowed  from  the  Chinese.  The  purely 
Japanese  word  saryo,  which  came  ultimately  to  be  used  as  equivalent 
to  kaioku^  meant  originally  the  authority  which  the  chief  house 
exercised  over  branch  houses  ^ — that  is,  it  did  not  signify  house* 
power  at  all,  but  clan  headship. 

Under  such  conditions  we  should  expect  to  find  relationship 
traced  only  thi*ough  the  mother,  and  kinship  through  the  father 
ignored.  As  a  matter  of  fact,  the  Japanese  legends  indicate  that 
agnatic  brothers  and  sisters  who  were  bom  of  difierent  mothers 
were  permitted  to  marry  one  another  ^.  In  Nihongi  the  marriage  of 
an  emperor  to  his  half-sister  (a.  d.  434)  is  denounced  as  criminal, 
but  stress  is  laid  on  the  fact  that  they  were  children  of  the  same 
mother ''. 

The  later  form  of  marriage,  which  gradually  became  the  prevalent 
form — the  entry  of  the  bride  into  the  husband's  house  and  kinship 
group — was  borrowed  from  the  continent.  Buddhism  made  its  way 
from  Korea  into  Japan  in  the  middle  of  the  sixth  century  of  our 
era ;  and  by  the  year  624  there  were  in  Japan  46  Buddhist  temples 
with  1385  priesto  and  priestesses*.  In  the  reign  of  the  empress 
Suiko,  593-628,  there  was  an  increasing  adoption  of  Chinese 
political  doctrines  ^      The  Reform  of  645,  which  all  Japanese 

*  Asakawa,  op.  cit  p.  98.  •  Ibid.  p.  105.  •  Ibid.  p.  73. 

*  So  in  K<^jiki  (Chamberlain*8  translation,  pp.  80,  81)  the  goddess  says  to  the 
god :  <  Thou,  indeed,  being  a  man,  probably  hast  on  every  headland  a  wife,  but  I, 
being  a  woman,  have  no  man  except  thee.' 

*  Ikida,  op.  cit.  pp.  5-7. 

*  So  Weipert,  op.  cit.  p.  95.  Several  of  the  Japanese  writers  under  review  allude 
to  these  legends,  and  accept  their  evidence  with  obvious  reluctance.  Cf.  Sakamoto, 
Op.  cit.  pp.  xo-ia  ;  Asakawa,  op.  cit.  p.  58  ;  Araki,  op.  cit.  p.  11. 

7  Cited  by  Asakawa,  op.  cit.  p.  53. 

*  Ibid,  pp*  139,  143.  »  Ibid.  p.  253. 
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'writers  treat  as  the  beginning  of  a  new  era,  was  'a  confessed 
adaptation  .  »  .  of  Chinese  political  doctrines  and  institutions^/ 
Chinese  ethics  also  madeHheir  way  into  the  islands;  and  the 
Confucian  doctrines  of  the  wife's  duty  to  the  husband  and  the 
child's  duty  to  the  father  seem  to  have  exercised  the  greatest 
influence  in  transforming  the  Japanese  fapiily — in  developing  the 
patriarchal  household  and  in  securing  the  recegnitioli  of  agnatic 
kinship.  We  gain  a  clear  view  of  the  conditions  which  obtained 
before  the  Reform  of  645  in  an  imperial  decree  of  646,  which 
undertook  to  establish  a  new  system  of  local  government,  based  on 
local  kinship  groups  (Jko).  In  this  decree,  as  is  usual  in  revolu- 
tionary pronunciamentos,  the  old  usage  is  treated  as  mere  abuse : 
the  heads  of  the  local  clans,  it  is  declared,  have  so  divided  the 
people  that  husband  and  wife  and  £ather  and  child  bear  different 
clan  names,  and  that  (agnatic)  brothers  are  assigned  to  different 
families  ^  As  a  bit  of  evidence,  this  confession  of  the  imperial 
legislator  outweighs  all  the  myths  and  legends  above  cited  ^  and  is 
equalled  in  value  only  by  certain  survivals  of  the  older  order  which 
are  noted  below. 

The  preceding  sketch  of  the  earliest  Japanese  family  is  not  to  be 
found  in  all  its  details  in  any  of  the  writings  under  review :  it  is 
pieced  together  from  scattered  statements.  And  nearly  all  of  the 
Japanese  writera  and  some  of  the  foreign  writers  add  other  and 
inconsistent  statements.  It  is  asserted,  for  example,  that  the  right 
of  divorce  was  exclusively  maiital  *.  That  marriages  of  the  sort 
above  described  were  easily  dissolved  we  may  readily  believe ;  but 
that  the  wife  was  not  as  free  to  close  the  door  of  her  house  against 
her  husband  as  was  the  husband  to  discontinue  his  visits  to  the 
wife  seems  highly  improbable  ^  It  is  further  stated  or  assumed  by 
most  of  the  writers  under  review  that  the  primitive  Japanese 
household  was  under  paternal  sway,  and  that  the  headship  of  the 
family  and  its  property  regularly  passed,  as  in  the  mediaeval 
period,  from  father  to  son.  It  is  stated  by  one  writer  that  a 
distinction  was  drawn,  even  in  the  earliest  period,  between  the  first 
or  principal  wife  and  other  wives,  and  that  the  son  of  the  first  or 
priiMipal    wife    regularly   succeeded    to    the    father's    position  % 

>  Asakawa,  op.  cit.  p.  4.  '  Ibid.  p.  259 

*  The  distinguished  sinologist,  Professor  Hirth  of  Columbia  University,  informs 
the  writer  that  the  earliest  Chinese  traditions  point  to  mother-right  conditions, 
and  he  suggests  that  the  Japanese  may  possibly  haye  borrowed  even  their  legends 
from  China.    Cf.  Chamberlain,  Kojiki,  preface,  pp.  Ixviii-lzz. 

*  Sakamoto,  loc.  cit. ;  Iwasaki,  loc.  cit. 

*  Hozumi,  Civil  Code,  treats  the  one-sided  marital  power  of  divorce  as  a  cha- 
racteristic feature  of  the  second  or  Chinese  period. 

*  Sakamoto,  loc.  cit. ;  Weipert,  op.  cit.  p.  94  ;  Araki,  op.  cit.  p.  6,  and  Asakawa, 
op.  cit.  p.  54,  ascribe  this  distinction  to  Chine&e  influence. 

you  XXIII,  Jfi 
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Adoption  is  said  to  have  been  praotised,  as  in  the  mediaeval  period, 
when  there  was  no  male  heir  ^. 

When  we  examine  the  evidence  adduced  in  support  of  this  latter 
group  of  statements,  we  find  that  it  is  drawn  from  the  history  of 
the  imperial  dynasty,  as  set  forth  in  certain  chronicles  which  date 
from  the  early  years  of  the  ei^th  oenturj-r-KofHi  and  Nihougi. 
Outside  of  the  imperial  family,  there  is  no- evidence  regarding  the 
order  of  succession  to  the  headship  of  dan  or  of  household  \  In 
Kofiki  and  Nihangi,  we  have  a  complete  list  of  Japanese  emperors 
from  660  fi.o.  to  59a  AJ>.,  and  the  succession  seems  to  have  passed 
regularly  from  father  to  son  or,  in  default  of  a  son,  to  an  agnatic 
brother  or  nephew  \ 

These  'chronicles'  are  a  mixture  of  myths  and  legends  with 
statements  which  seem  on  their  face  to  be  historical.  Kojiki  was 
compiled  711 -12  A  j>.,  and  purports  to  rest  on  information  orally 
given  by  the  Emperbr  Temmu  to  one  Hiyo-no-Are,  '  a  person  of 
strong  memory/  and  subsequently  communicated  by  Hiyo-no-Are 
to  the  editors.  The  Emperor  is  represented  as  stating  that  the 
existing  chronicles  ^  are  largely  false  and  that,  if  these  falsehoods 
be  not  coiTected,  the  foundation  of  the  monarchy  will  be  destroyed. 
He  therefore  commands  that  the  existing  histories  be  revised, 
*  falsehoods  being  erased  and  the  truth  determined.'  Kojiki  is 
especially  full  and  precise  as  regards  events  from  the  seventh 
century  fi.c.  to  the  fifth  century  of  our  era:  after  488  a.d.  it 
begins  to  lose  its  narrative  detail  and  it  stops  at  the  year  6a8.  Its 
language  appears  to  be  the  vernacular  of  the  time  of  its  composition, 
and  the  Chinese  characters  in  which  it  is  written  are  in  many 
instances  used  phonetically.  In  some  instances  the  meaning  of  the 
characters  is  disputed.  Nihangi  was  compiled  a  few  years  later, 
720  A.D.  It  is  written,  Asakawa  says,  '  in  a  Chinese  style  as  pure 
and  dignified  as  its  author  could  make  it.'  The  record  purports  to 
be  based  in  part  on  seventh-century  sources,  and  the  narrative 
grows  fuller  as  it  approaches  the  year  697,  at  which  date  it  closes'. 

It  is  universally  recognized  that  Nihongi  is  written  with  |i  pro- 

^  Tsugani,  op.  oit.  pp.  26-33.  Chamberlain,  JTq/iM,  preface,  p.  xli,  belieres  that 
«doption  was  borrowed  from  China. 

'  Ikeda,  op.  cit.  pp.  36-8.  Ikeda  adds  that  there  are  traces  in  KoHki  of  an 
elective  headship,  but  does  not  indicate  the  passages  on  which  he  relies.  He 
thinks  that  Uiese  may  possibly  have  been  female  headship.  In  the  following  (early 
mediaeval)  period  he  finds  evidence  of  a  certain  authority  attributed  to  the  oldest 
member  of  the  kinship  group,  although  such  member  may  not  be  the  head. 

*  Ibid.  pp.  23-33  f  Asakawa,  op.  cit.  pp.  56,  57. 

*  Of  these  alleged  earlier  chronicles  nothing  is  known.  The  art  of  historical 
writing  is  said  to  have  been  introduced  into  Japan  ca.  600  a.  d.  Asakawa,  op.  cit. 
p.  109. 

*  Cf.  Chamberlain,  Kojiki ^  preface  ;  Florenz,  Nihongi,  preface,  in  Hittheilungen  der 
deutschen  Gesellscbaft  fOr  Natur-  und  VOlkerkunde  Ostasiens,  vol.  v ;  Asakawa, 
op.  cit.  pp.  7-1  a. 
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Chinese  bias,  but  Japanese  scholars  think  that  Kqfiii  is  to  a  con- 
siderable extent  what  it  purports  to  be — a  record  of  the  genuine 
traditions  of  the  national  life.  Chamberlain,  however,  has  no  doubt 
that  the  older  history  has  been  falsified  for  political  purposes  \ 
When  we  consider  that  both  Kafiii  and  Nikongi  were  compiled  a 
oouple  of  generations  after  the  Reform  of  645,  and  when  we  remember 
that  every  successful  revolution  in  the  occidental  world,  ancient  or 
modem,  has  promptly  striven  to  legitimate  itself  by  falsifying 
antecedent  history,  it  can  scarcely  be  doubted  that  Chamberlain's 
view  is  correct.  Even  the  mythology  seems  to  show  a  reaction 
against  Japanese  customs  and  a  bias  in  &vour  of  Chinese  views  '. 
It  seems  probable  that  both  these  chronicles  are  revisions  of  the 
ii\digenous  tradition  in  accordance  with  Chinese  ideas,  and  that 
Kofikiy  with  its  alleged  imperial  inspiration,  its  interesting  figure  of 
the  old  man  of  strong  memory  and  its  use  of  the  vernacular,  is  the 
more  adroit  of  the  two  reconstructions* 

The  list  of  emperors  given  in  these  chronicles  and  the  dates  of 
their  reigns  are  things  which  only  Japanese  writers  can  take 
seriously  ^  From  660  B.C.  to  59a  a.d.,  but  thirty-two  rulers  are 
listed,  which  makes  the  average  length  of  the  single  reign  nearly 
forty  years  ^.  In  those  twelve  and  a  half  centuries  we  find  but 
one  female  ruler--tha  Empress  Jingo,  201-269  a.d.— while  in  the 
following  1 65  years  (592-758  a.d.,  that  is,  in  the  period  subsequent 
to  the  introduction  of  the  art  of  historical  recording)  there  were  no 
less  than  six  empresses,  who  ruled  collectively  for  75  years.  The 
fact  that  seems  really  to  require  explanation  is  that  the  corrected 
chronicles  of  the  prehistoric  period  failed  to  eliminate  the  Empress 
Jingo ;  and  the  explanation  seems  to  be  that  it  was  in  her  reign 
that  Korea  was  conquered  by  Japan,  and  that  her  name  was  too 
firmly  embedded  in  the  memory  of  the  nation  to  permit  her  to  be 
ignored.  Ail  that  could  be  done  was  to  regularize  her  position, 
from  a  Chinese  point  of  view,  by  making  her  a  mere  regent. 
Accordingly  she  occupies  the  throne  as  the  representation  of  an 
infant  Emperor  and  rules  in  this  capacity  for  68  years  I  The  six 
female  reigns  between  592  a.d.  and  758  a.d.  are  similarly  treated 
as  regencies  or  are  declared  to  be  usurpations.  Two  of  the  usurpa- 
tions  present  particularly  interesting  features  ^     The   Empress 

^  Chamberlain,  loo.  eit.  p.  zIt. 

*  For  example :  the  story  already  cited,  in  which  a  goddess  takes  the  initiatire 
in  wooing  a  god,  represents  the  results  as  disastrous  :  the  progeny  was  wholly  un- 
4Bati8faetory.  Not  until  the  courtship  began  dt  novo  and  the  god  spoke  first  were 
proper  children  bom.    KoJUHf  Chamberlain's  translation,  pp.  ao,  ai. 

*  Ct.  Chamberlain,  loc.  cit.  pp.  zlix,  liii,  lir. 

*  During  the  period  of  the  hereditary  shogunate,  the  arerage  term  of  power  was 
less  than  sixteen  years. 

*  Ikeda,  op.  cit.  pp.  19,  ao,  af,  a6,  a8,  39. 
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Kokyokti,  642-6^  and  655-661,  occupied  the  throne  at  firat  as 
widow  of  a  deceased  emperor  (so  the  official  history  puts  it,  but  we 
may  doubt  whetiier  the  deceased  emperor  did  not  really  reign  as 
her  consort),  and  when  she  went  into  Voluntary  retirement  she  wad 
succeeded  by  her  own  son  to  the  exclusion  of  his  elder  half-brother, 
the  son  of  the  preceding  emperor  by  another  wife.  In  748  the 
father^in**law  of  the  reigning  emperor  forced  his  son-in-law  to 
abdicate  in  favour  of  his  daughter's  daughter.  If  things  that 
smack  so  strongly  of  mother-right  could  be  done  when  Chinese 
ideas  were  becoming  dominant}  what  may  not  have  been  done  in 
those  earlier  centuries  of  which  the  tradition  has  been  corrected  in 

It  seems  clear  that  the  Japanese  writers  are  hampered  in  their 
reconstruction  of  the  primitive  Japanese  family  by  their  disinclina- 
tion to  question  the  work  of  the  Emperor  Temmu  and  thus  possibly 
to  imperil  '  the  foundations  of  the  monarchy.'  It  is  clear,  too,  that 
they  are  unwilling  to  admit  that  the  worship  of  male  ancestors  was 
not  always  a  part  of  the  original  national  religion,  Shinto.  This 
religion,  which  seems  to  rest  primarily  on  the  sentiment  of  awe  in 
face  of  all  that  is  marvellous,  which  has  always  maintained  itself 
against  or  in  combination  with  Buddhism,  and  which  has  enjoyed 
especial  favour  and  protection  at  the  hands  of  the  government 
since  1868,  is  now  largely  a  system  of  ancestor- worship,  and  almost 
all  the  writers  under  review  assume  that  such  was  its  original 
character.  Peculiarly  naXve  in  expression,  but  essentially  typical 
in  substance,  is  Tsugaru's  argument  to  prove  that  the  adoption  of 
male  heirs  must  have  been  customary  in  the  earliest  times.  He 
assumes  that  the  worship  of  male  ancestors  existed  from  the 
banning,  that  this  worship  was  conducted  by  men,  that  the 
succession  to  the  sacral  otBoe  passed  down  the  male  line  and  that^ 
if  the  male  line  failed,  adoption  was  necessary.  For  these 
assumptions  he  gives  no  reason  except  that '  women  are  destined 
by  nature  to  leave  their  own  religious  community  in  case  of 
marriage^.'  But  if,  as  he  concedes,  the  wife  did  not  enter  the 
husband  8  house  but  remained  with  her  own  kin  \  his  theory  of 
ancestor-worship  implies  the  existence  of  sacral  family  groups 
distinct  from  the  recognized  kinship  groups  and  perpetuating 
themselves  according  to  a  different  system — which  seems  wholly 
incredible.  It  is  one  of  the  disadvantages  of  the  life-long  inside 
view  of  religious  institutions  that  the  devotee  finds  them  so 
'natural'  that  he  is  apt  to  project  them  into  the  remote  past.  For 
the  rest,  Tsugaru  seems  to  think  that  evidence  of  any  sort  of 

^  Tsugaru,  op.  cit.  p.  36.  '  Ibid.  p.  33  note. 
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adoption  in  the  earliest  period  is  evidence  for  every  sort  of  adoption^ 
We  may  accept  his  assumption  that  strangers  could  be  taken  into 
the  dan^;  we  may  think  it  probable,  as  he  does,  that  in  some 
eases  the  visiting  husband  may  have  been  transformed  into  a  clan 
member  in  good  and  regular  standing ' ;  but  that  adoption  was 
practised,  as  in  a  later  period,  to  perpetuate  the  worship  of  house 
ancestors  in  the  male  line  seems  wholly  inconsistent  with  the 
mother-right  structure  of  early  Japanese  society  '• 

Of  the  forms  of  ancestor^worship  which  have  grow&  up  in  Japan^ 
viz.  worship  of  the  first  imperial  ancestor,  worship  of  dan  ancestors, 
and  worship  of  house  ancestors,  it  would  seem  to  an  outsider^ 
relying  on  the  evidence  which  the  Japanese  give  us  and  the 
analogies  of  other  national  systems,  that  only  the  first  two  forms 
could  have  existed  in  the  earliest  period.  If  they  existed,  the 
worship  of  the  legendary  dan  ancestor  as  a  clan  god  was  doubtless 
the  older  of  the  two.  Hozumi  thinks  that  it  was  the  chief  bond 
which  held  the  clan  together.  The  dan  god,  h^  tells  us,  was 
transformed  at  an  early  period  into  the  *  local  tutelary  god^/  who 
shares  with  the  fii*st  imperial  ancestor  the  honours  and  oblations  of 
the  kamidana  or  god-shelf  in  every  Japanese  house.  The  woi-ship 
of  the  first  imperial  ancestor  must  have  been  developed  later  than 
that  of  the  clan  ancestors ;  for  in  Japan,  as  elsewhere,  the  monarchy 
was  primarily  military  and  national  unity  was  achieved  by  con*r 
quests  ^  This  national  worship  was  probably  developed  by  analogy 
from  the  worship  of  the  clan  ancestors ;  and  through  association 
of  ideas  the  worship  of  the  first  imperial  ancestor  produced  the 
theory  that  all  the  inhabitants  of  the  empire  were  of  one  blood  ^ 
In  the  territorialized  clan,  community  of  blood  had  already  become 
in  large  measure  a  fiction,  and  it  was  easy  to  develop  a  similar 
fiction  for  the  whole  empire.  Whether  the  clan  gods  were  male  or 
female  Hozumi  does  not  tell  us ;  but  the  first  imperial  ancestor^ 
worshipped  as  such  to  this  day,  was  the  sun-goddess  Amaterasu. 

The  complete  reception  of  Chinese  views  by  the  imperial  court 
5n  the  middle  of  the  seventh  century  is  indicated  by  the  character 

*  Trogaru,  op.  cit,  p.  25.  •  Ibid.  pp.  31,  33. 

*  Gubbins  (loc.  cit  p.  iy  and  note)  eyidently  doubts  tbe  primitire  oharaeter  of 
Japanese  ancestoir-worahip,  but  subordipates  Jiis  judgpient  to  the  authority  of 
Prof.  Hozumi.  Prof,  fenox  of  the  Ui^ion  Theological  Seminary  in  New  York,  one 
of  the  first  occidental  authorities  upon  Japanese  religion,  informs  me  that  he  has 
reached,  along  different  and  non-legal  lines  of  investigation,  the  conclusion  that 
ancestor-worship  formed  originally  no  part  of  Shinto,  but  was  borrowed  from 
China. 

*  Ancestor  Worship,  p.  25. 

'  SaJuunoto,  op.  cit.  pp,  17,  18  ;  Asakawa,  op.  cit.  pp.  30,  44  et  passim. 

*  Hozumi,  Ancestor  Worship,  pp.  61,  63 ;  Tsugaru«  op.  cit.  pp.  93, 97. 
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of  the  imperial  legislation  daring  the  following  sixty  years.  As 
regards  the  family  organization  it  is  ordained  that  a  man  shall 
have  but  one  wife.  It  is  assumed  that  the  wife  enters  the  husband's 
kinship  group  and  that  the  headship  of  the  group  normally  passes 
from  &ther  to  son.  If  there  be  no  son  a  male  heir  is  adopted. 
At  the  same  time  these  laws  reveal  compromises  with  the  older 
customs,  some  of  which  persist  to  this  day.  Polygyny  is  not  really 
abolished;  concubinage  is  recognized,  and  in  the  Taiho  code 
(701  A.D.)  the  concubine  is  practically  a  wife  of  inferior  rank. 
Her  childiren  are  legitimate  and  have  rights  of  succession  ^.  The 
husband  may  enter  the  wife's  household,  and  when  there  is  no  son 
in  that  household  it  is  expected  that  he  shall  do  so.  This  older 
form  of  marriage  is  brought  into  harmony  with  the  new  agnatic 
system  by  means  of  adoption,  which  converts  the  son-in-law  into 
a  sacral  and  legal  son.  This  adoption-marriage  {muko-jfoshi)  is  still 
common  in  Japan. 

The  new  kinship  groups  {ho)  rested,  like  the  Chinese  family,  on 
the  principle  that  relationship  through  males  takes  precedence  over 
relationship  through  females.  The  degrees  or  '  ranks '  of  relation- 
ship recognized  in  the  imperial  laws  were  based  upon  the  Chinese 
law  of  mourning. 

It  is  recognized  more  or  less  fully  by  nearly  all  the  writers, 
Japanese  and  foreign  alike,  that  this  legislation  represented,  to 
a  large  extient,  aspiration  rather  than  achievement.  It  is  fairly 
certain  that  it  had  little  operation  outside  of  the  imperial  family 
and  the  families  ,of  the  nobles ;  and  even  in  the  imperial  family^ 
as  we  have  seen,  agnatic  succession  was  by  no  means  firmly 
established  before  the  middle  of  the  eighth  century. 

The  chief  agency  in  the  development  of  the  Japanese  *  house ' 
was  feudalism,  which  grew  up  in  Japan  in  substantially  the  same 
Planner  as  in  Europe  and  assumed  similar  forms.  In  Japan,  as  in 
the  Frankish  empire,  the  military  retainers  were,  originally, 
dependent  members  of  the  Lord's  household.  EIntry  into  such 
a  household  took  them  out  of  their  former  families,  and  gradually 
the  older  mother-right  clans  were  superseded  by  new  military 
groups'.  When  offices  and  fiefs  became  hereditary,  they  were 
heritable  only  by  sons,  bom  in  the  house  or  brought  into  it  by 
adoption.  The  legislation  of  the  Shogunato  and  of  the  territorial 
princes  in  the  later  middle  ages  gave  to  the  new  patriarchal  and 
primarily  agnatic  house  its  complete  development.  But  this 
l^islation,  again,  afiected  only  the  military  class. 

^  Weipert,  op.  oit.  pp.  107, 108 ;  Araki,  op.  oit  p.  6  ;  Ikeda,  op.  oit.  pp.  195-7. 
'^  Weipert,  op.  oit.  pp.  88,  89. 
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In  the  period  of  transition  from  the  old  marriage  to  the  new, 
from  the  eighth  to  the  thirteenth  centuries,  we  are  told  that 
marriage  was  arranged  with  the  utmost  secrecy,  through  the 
mediation  of  a  kinsman  of  the  bridegroom  or  of  the  bride,  and  was 
consummated  with  equal  secrecy  in  the  house  of  the  bride.  Three, 
days  later  the  marriage  was  publicly  celebrated  in  the  bride's 
house.  At  this  celebration  the  husband  was  formally  introduced 
to  his  wife's  parents, '  to  whom,  up  to  that  time,  he  may  not  have) 
been  personally  known  K*  From  the  fourteenth  century  on,  how- 
ever, the  public  celebration  of  the  marriage  preceded  its  consumma- 
tion, and  the  celebration  took  place  in  the  house  of  the  bridegroom. 
The  only  reminiscence  of  the  older  order,  according  to  Araki,  i8< 
found  in  the  fact  that,  in  the  chief  ceremonial  act,  the  alternate 
diinking  by  bride  and  groom  from  the  same  cup,  the  bride  takes 
the  first  draught '. 

The  statement  that  the  new  form  of  marriage  was  fully  established 
by  the  fourteenth  century  '  seems  to  be  true  only  of  the  noble  and 
warrior  classes.  Among  the  peasants  and  the  burgesses  the  new> 
house  seems  to  have  developed  more  gradually,  mainly  through 
imitation  and  under  the  ixifluence  of  Confucian  ethics.  In  these 
classes  '  bridegroom-entry,'  i.  e.  the  form  of  marriage  which  leaves, 
the  bride  in  her  own  family,  seems  to  have  persisted;  and  even 
where  the  ultimate  effect  of  the  marriage  was  to  transfer  the  wife 
to  her  husband's  house,  the  marriage  was  initiated  in  the  older 
indigenous  fiEishion.  In  many  localities  the  secret  consummation 
of  the  marriage  in  the  bride's  house  seems  to  have  been  usual  even 
in  the  nineteenth  century,  the  public  celebration,  with  the  removal 
of  the  wife  to  the  husband's  house,  occurring  only  after  days  or 
months  of  cohabitation.  In  some  localities  this  ceremony  took 
place  only  when  the  wife  was  pregnant  or  after  a  child  bad  been, 
bom  \  Such '  bride-children '  were  regarded  as  legitimate  ^.  Among 
peasants  and  burgesses,  again,  muia-yosJii,  or  the  adoption  of  the 
daughter's  husband,  seems  to  have  been  far  more  common  than  in 
the  military  class.  The  son-in-law  of  an  elder  daughter  was  not 
infrequently  adopted  as  heir  to  the  headship  of  the  house,  although 
there  were  younger  sons  in  the  house  already.  In  the  absence  of 
sons  the  succession  to  the  headship  might  not  only  vest  in  a 
daughter  but  might  be  held  by  her  after  marriage,  the  husband 
becoming  and  remaining  a  subordinate  member  of  the  family  \  Of 
course,  however,  the  new  marriage  tended  to  prevail  over  the  old 
in  all  classes.    The  position  of  the  mnko-yoahi  or  adopted  son-in-law 

^  Araki,  op.  cit  p.  15.  *  Ibid.  p.  18. 

'  Ibid.  pp.  15,  16 ;  Iwasaki,  op.  eii  pp.  13, 18. 

*  Weipert,  op.  cit.  p.  99.  *  Ibid.  p.  io8.  *  Ikedft,  op.  cit.  pp.  ia6,  129. 
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became  more  and  more  difficult ;  and  the  position  of  the  husband 
who  was  not  to  be  house  head,  but  was  to  pass  from  the  household 
authority  of  his  father-in-law  under  that  of  his  own  wife,  was  in 
too  violent  contrast  with  the  Chinese  ideas  of  feminine  subordination 
and  marital  supremacy  to  be  in  any  way  satisfactory  ^. 

Inasmuch  as  the  new  marriage  was  not  worked  out  in  Japan  but 
was  botrowed  in  a  fully  developed  form  from  China,  we  should  not 
expect  to  find  the  intermediate  stages  of  wife-stealing  and  wife* 
purchase  which  have  elsewhere  attended  the  evolution  of  marital 
right.  The  new  Japanese  marriage,  like  the  old,  was  apparently 
consensual  fix)m  the  outset,  i.  e.  it  rested  simply  on  the  agreement 
of  the  households  and  of  the  parties  concerned.  The  evidence  in 
favour  of  capture-marriage,  collected  by  Prof.  Naito,  and  set  forth 
by  Weipert,  is  destructively  criticized  by  Araki  ^ ;  and  of  the  other 
writers  under  review  Sakamoto  alone  supports  the  Naito- Weipert 
theory.  The  evidence  produced  by  Sakamoto  is  valueless :  he  cites 
a  legend,  which  shows  traces  of  Chinese  origin,  and  modem  laws 
(1665  and  1863)  against  abduction  ^  Of  purchase-marriage  there 
is  no  evidence  whatever;  ceremonial  exchange  of  gifts,  which 
occurs  in  connexion  with  every  type  of  marriage,  of  course  proves 
nothing. 

In  the  new  marriage,  with  its  fully  developed  marital  authority, 
the  right  of  divorce  belonged  practically  to  the  husband  alone. 
In  the  feudal  period,  before  1868,  the  wife's  right  to  a  divorce 
without  the  husband's  consent  was  recognized  in  a  very  limited 
dass  of  cases  ^,  and  the  chief  ground,  abandonment,  hardly  belongs 
in  this  class.  Concubinage,  although  it  had  fallen  into  disrepute, 
was  legally  permissible  until  1880,  and  the  son  of  a  concubine  took 
precedence  over  a  legitimate  daughter  in  the  succession  to  the 
headship  of  the  housed 

In  its  final  development,  the  Japanese  house  {iye)  was  ruled,  like 
the  Roman  family,  by  a  single  head,  who  held  and  managed  all  the 
property,  and  exercised  over  the  other  members  of  the  house  all  the 
personal  authority  which  in  more  advanced  systems  is  exercised  by 
parents  over  minor  children.  Unlike  the  Roman  family,  the 
Japanese  house  was  not  divided  upon  the  death  of  its  head.  When 
the  headship  was  vacated,  either  by  death  or  by  the  retirement  of 
the  head  from  the  active  direction  of  the  afiairs  of  the  house,  the 
authority  over  the  undivided  house  passed  to  a  single  successor. 
The  succession  was  not  exclusively  agnatic :  it  was  based  on  prima- 

^  Gf.  Araki,  op.  oit.  p.  8 ;  Tsugaru,  op.  cit.  pp.  6,  7. 

^  Gf.  Weipert,  op.  cit.  pp.  94,  95  ;  Araki,  op.  cit.  pp.  9,  io« 

*  Sakamoto,  op.  cit.  pp.  a-A.  ^  Ibid.  pp.  a6,  a;,  40,  41. 

'  Araki,  op.  cit.  pp.  5-7 ;  Ikida,  oig.  cit.  pp.  108,  195-7. 
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genitore  with  a  preference  of  males.  In  default  of  a  male 
Buooessor  the  headship  might  vest  in  a  female.  If  sooh  an  heiress 
were  already  married  her  husband  was  already  an  adopted  member 
of  the  household ;  if  she  married  after  her  accession  to  the  headship 
her  husband  entered  her  household.  In  either  case,  at  least  in  the 
noble  and  warrior  classes,  the  headship  passed  to  the  husband ;  but 
since  he  held  it  by  right  of  his  wife^  he  lost  it  in  case  of  divorce  ^ 
Like  the  Roman  family,  the  Japanese  house  included  the  wife  and 
children  of  the  head,  his  widowed  mother,  and  his  unmarried  sisters ; 
unlike  the  Roman  family,  it  might  also  include  his  brothers  and 
uncles,  with  their  wives  and  children.  If  the  succession  to  the 
headship  had  passed  as  a  result  of  abdication  (iniyo),  the  Japanese 
house  might  include  the  father  and  even  the  grandfather  of  the 
head.  UnL'ke  the  Roman  &mily,  again,  the  Japanese  house  was, 
until  1868,  the  ultimate  unit  of  public  as  well  as  private  law« 
Only  house  heads  could  hold  office  K 

llie  chief  bond  of  unity  in  this  household,  we  are  informed,  was 
(and  still  is)  the  worship  of  the  &mily  ancestors.  The  headship  of 
the  house  is  primarily  a  sacral  office,  and  the  perpetuation  of  the 
household  is  chiefly  important  for  the  maintenance  of  the  family 
sacra.  As  among  other  ancestor-worshipping  peoples,  adoption  was 
originally  and  is  still  usually  resorted  to  only  in  the  absence  of 
a  natural  successor  to  the  sacral  headship.  In  the  selection  of  an 
artificial  successor  persons  of  kindred  blood  were  always  preferred, 
because  '  the  spirit  does  not  receive  the  offerings  of  strangers/  In 
the  Taiho  code  the  adopted  son  must  be  a  kinsman  within  the 
fourth  degree.  In  1615  it  was  made  possible  to  adopt  any  person 
of  the  same  family  name.  Before  the  end  of  the  seventeenth  century 
it  was  decided  that  a  son  might  be  adopted  from  another  dan. 
This  was  justified  on  the  ground  that  all  Japanese  were  of  kindred 
blood  ». 

IV. 

The  new  Japanese  legislation  represents  a  compromise  between 
the  strict  house  system  and  the  occidental  family  system.  It 
represents  also  a  long  step  towards  individualism;  for  public 
rights  and  duties  have  been  made  independent  of  the  house 
organization,  and  property  rights  and  liabilities  are  attributed, 
not  only  to  all  the  adult  male  members  of  the  house  but  also  to 
married  women  and  to  minor  children, 

1  Araki,  op.  eit.  p.  8. 

'  Hozumi,  Civil  Code,  pp.  43,  64 ;  Ikida,  op.  cit.  p.  134. 

'  Hozttmi,  Ancestor  Worship,  pp.  61, 63  ;  Tsugaru,  Adoption,  pp.  93,  97. 
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Formally,  the  house  is  still  the  legal  unit.  Every  Japanese  is 
registered  as  head  gr  subordinate  member  of  a  house ;  and,  as  in 
Roman  law,  every  person  who  was  independent  of  household 
authority  was  designated  as  head  of  a  family,  so  in  the  existing 
Japanese  law  every  isolated  individual — the  illegitimate  child,  who 
is  not  admitted  either  into  the  father's  house  or  into  that  of  the 
XQother,  and  the  person  who  is  released  or  expelled  from  one  house 
without  gaining  admission  to  another — is  registered  as  '  establishing 
a  new  house  ^/  A  person  cannot  at  the  same  time  be  member  of 
two  houses  \ 

The  house  is  primarily  a  religious  association,  and  the  head  is  its 
priest.  The  ownership  of  the  genealogical  records  of  the  house,  of 
the  articles  used  in  household  worship,  and  of  the  ancestral  tombs, 
passes  in  every  case  with  the  headship  of  the  house  ^  The  heir  to 
the  headship  is  keres  nece$MriM  in  the  old  Roman  sense :  he  has  not 
the  right  of  renunciation  that  is  accorded  to  the  heir  of  mere^ 
property^.  Escape  fix)m  the  burden  of  house  headship  is  made 
more  difficult  than  it  was  in  Roman  law :  the  presumptive  heir  may 
not  leave  the  house  even  with  the  consent  of  its  head  ^ ;  nor  may 
the  person  who  has  succeeded  to  the  headship  resign  it  until 
a  qualified  successor  is  ready  to  accept  it,  nor  even  then,  as  a  rule, 
before  he  has  reached  the  age  of  sixty  ^  An  exception  to  these 
rules  isj  however,  recognised  when  it  becomes  necessary  for  the 
presumptive  heir  or  actual  head  of  a  branch  house  to  assume  the 
succession  to  the  headship  of  the  chief  house '' ;  and  none  of  the 
foregoing  restrictions  apply  to  the  person  who  has  established  a 
new  house :  he  may  at  any  time  abolish  it  and  become  a  member 
of  another  and  older  house  K  The  relation  of  these  rules  and. 
exceptions  to  the  dominant  religious  principle  is  obvious.  In  a  new 
house  there  are  no  house  ancestors  to  worship,  and  no  sacred  duty 
binds  its  founder  to  its  maintenance ;  but  he  who  has  become  head 
of  a  house  by  succession,  or  is  legal  heir  to  the  headship  of  a  house, 
has  or  will  have  house  ancestors.  If,  however,  the  house  is  a 
newer  branch  house,  the  duty  to  the  older  and  principal  house  may 
become  pai*amount. 

Thoroughly  in  accordance  with  ancestor^worship  is  also  the  rule 
that  the  headship  of  the  house  is  vacated  if  the  head  loses  his 
Japanese  nationality*.  We  have  already  noticed  the  theories  that 
all  the  people  of  Japan  are  members  of  one  great  family,  bound 

I  S*^^^  ^®'  "®^  733,  735,  740,  74a,  7^4- 

'  This  rule  is  recognized  by  implication  throughout  the  code.    A  corollary  of  the 
rule  is  expressly  recognized  in  sec  754. 
*  Civil  Code,  sec  987.  *  Sec.  loao. 

»  Sec.  744.  •  Sees.  75J,  763.  »  Sees.  744,  753,  763. 

"  Sec.  763.  '  Sec.  964,  clauae  i. 
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together  in  the  worship  of  the  first  imperial  ancestor,  and  that  *  the 
spirit  does  not  receive  the  offerings  of  a  stranger.'  If  a  Japanese 
ceases  to  be  a  member  of  the  collective  national  family,  he 
necessarily  becomes  a  stranger  in  his  own  house  and  to  its 
ancestors.  It  seems  probable  that  the  identical  Roman  rule,  by 
whicb  eajiUii  diminutio  media  entailed  capitis  diminutio  minima 
originated  in  similar  religious  ideas. 

In  addition  to  its  sacred  significance,  the  Japanese  house  has 
protection  and  disciplinary  functioxis.  The  head  of  the  house  is 
bound  to  support  its  needy  members  and  to  educate  their  childr^i ; 
althoogh  at  present,  when  all  the  property  of  the  household  group 
is  no  longer  held  by  the  head,  his  duty  is  secondary  to  the  reciprocal 
duties  of  husband  and  wife  and  of  ascendant  and  descendant^. 
In  the  absence  of  a  natural  or  testamentary  guardian,  the  head  o£ 
the  house  is  the  legal  guai'dian  of  minors  and  of  persons  interdicted 
from  the  management  of  their  own  affairs  ^.  Without  the  consent 
of  the  head,  no  person  can  come  into  the  house,  except  the  legitimate 
children  of  its  members,  nor  can  any  member  sever  his  connexion 
with  the  house.  From  this  principle  it  follows,  in  particular,  that 
the  consent  of  the  heads  of  the  houses  affected  is  necessary  in  all 
eases  of  marriage  and  adoption,  without  regard  to  the  ages  of  the 
parties  ^.  The  head  of  the  house,  moreover,  determines  the  residence^ 
of  all  its  members  \  It  should  be  noted,  however,  that  the  marriage 
or  adoption  which  takes  place  without  the  consent  of  the  head  or 
heads  concerned  \&  not  invalid  ^  and  that  the  subordinate  house* 
member  who  changes  his  residence  without  such  consent  is  not 
brought  back  to  the  residence  assigned  to  him.  The  extreme 
penalty  which  attaches  to  such  disregard  of  the  autbority  of  the 
house  head  is  expulsion  from  the  house  ®. 

Succession  to  the  headship  of  the  house  vests  primarily  in  a  lineal 
descendant  of  the  last  head.  Preference  is  given :  ( 1 )  to  the  nearest 
in  degree;  (2)  to  males;  (3)  to  legitimate  children;  (4)  to  recognised 
illegitimate  children  ;  (5)  as  between  persons  who  in  other  respects 
fall  in  the  same  class,  to  the  senior  in  age.  Legitimized  children 
and  adopted  chjjdren  are  in  the  same  class  with  legitimate  children 
bom  in  the  house,  but  as  regards  seniority  they  are  treated  as  if 
bom  at  the  moment  of  legitimation  or  adoption  7.  If  there  be  no 
lineal  descendant  or  adopted  child  capable  of  succeeding,  the  head 
of  the  house  may  appoint  a  successor  by  act  intra  vivos  or  by 

»  Sees.  747,  955.  ■  Vide  infra.  »  Sees.  741,  75a 

«  Seo.  749.  •  Sees.  776,  849.  •  Sees.  741,  749,  750. 

^  Sees.  970  et  seq.  The  preference  of  the  nearest  in  degree,  taken  alone,  would 
vest  the  succession  in  a  younger  child  to  the  exclusion  of  the  child  of  an  elder  pre- 
deceased child ;  but  the  principle  of  representation  is  expressly  recognized  in 
sec.  974. 
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testament^.  Failiog  such  appointment,  the  law  makes  very 
elaborate  and  complicated  provisions  for  the  choice  of  a  snccessor  ^. 
The  organ  of  choice,  in  the  majority  of  cases,  is  the  family  council 
(see  below),  and  the  choice  is  made,  primarily,  from  among  the 
members  of  the  house,  the  wife  of  the  last  head  being  preferred  to 
bis  collateral  relations.  If  it  be  necessary  to  go  outside  of  the 
house,  a  member  of  an  allied  house  (main  or  cadet  branch  of  the 
house  in  question)  is  to  be  preferred.  From  the  order  of  preference 
indicated  by  the  law  the  council  may,  howevery  depart  with  the 
permission  of  the  proper  court  \ 

Within  the  house,  the  law  recognizes  the  modem  occidental 
family,  L  e.  the  group  consisting  of  husband,  wife,  and  children ; 
and  it  accords  to  the  husband  as  such,  and  to  parents  as  such,  an 
authority  which  is  independent  of  that  exercised  by  the  head  of 
the  house. 

Marriage  and  divorce  are  consensual :  they  are  based  upon  the 
agreement  of  the  parties  ^,  supplemented,  in  case  of  persons  under 
certain  defined  ages,  by  the  consent  of  the  parents  \  The  only 
formal  requirement  for  the  validity  of  these  acts  is  the  entry  of  the 
mairiage  or  divorce  upon  the  civil  register  *.  If  one  of  the  parties 
to  a  marriage  desires  a  divorce  and  the  other  party  refuses  his  or  her 
consent,  judicial  divorce  may  be  obtained  on  certain  legally  specified 
grounds'^.  Here  the  wife  is  still  apparently  at  a  disadvantoge,  for 
the  grounds  on  which  she  may  demand  divorce  are  fewer  than 
those  upon  which  the  husband  may  sue.  Uxorial  infiidelity,  for 
example,  is  a  ground  for  divorce ;  marital  infidelity  is  not.  One 
of  the  grounds,  however,  on  which  either  party  may  sue,  viz.  such 
ill-treatment  or  insult  that  the  maintenance  of  the  matrimonial 
relation  appears  intolerable  *,  is  so  broad  that  it  may  well  establish 
a  practical  equality. 

In  addition  to  the  form  of  marriage  which  brings  the  wife  into 
the  husband's  house,  the  Civil  Code  recognizes  the  older  form  of 
marriage  which  has  the  opposite  result.  Marriage  may  be  preceded 
or  accompanied  by  the  adoption  of  the  prospective  son-in-law  by 
the  bride's  parents  (in  which  case  he  is  termed  tnuko-jfotAi)^  or 
marriage  may  be  immediately  followed  by  the  entry  of  the  husband 
into  the  wife's  house  (in  which  case  he  is  described  as  niu-fiu)  ^  If 
the  wife  be  presumptive  heir  to  the  house  headship^  the  muko^yoihi^ 

^  Sees.  979-81.  *  SeoB.  982-5. 

'  The  provisions  above  summarized  are  complicated  by  special  rules  which  take 
effect  in  case  there  is  In  the  house  a  parent  of  the  last  head.  Such  a  parent,  and 
not  the  family  council,  chooses  the  successor  from  among  the  members  of  the  house, 
and  upon  such  a  parent  the  succession  itself  devolves  if  there  be  neither  wife  nor 
collateral  relation  to  assume  it.    Sees.  98a,  984. 

*  Sees.  778,  808.  *  Vide  infra,  •  Sees.  775,  8ia 

^  Sees.  813-X9,  •  Sec.  813,  clause  5.  •  Sec.  788. 
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hj  virtue  of  his  sex,  takes  precedence  over  hel-  and  becomes 
presumptive  heir  in  her  stead  \  If  the  wife  be  abeady  head  of  her 
house  at  the  time  of  her  marriage,  the  niu-fiu  becomes  head  by 
virtue  of  the  marriage,  unless  the  contrary  is  stipulated  '•  If  the 
adoption- marriage  be  annulled^  the  adoption  of  the  husband  may  be 
annulled;  if  the  marriage  be  dissolved  by  divoi'ce,  the  adoption 
may  be  dissolved  ^ ;  and  the  muko-yoshi  who  has  become  presumptive 
heir  or  house  head  by  viitue  of  adoption,  loses  this  status  as  a  result 
of  the  annulment  or  dissolution  of  the  adoption.  The  niu-fiu  who 
has  become  house  head  by  virtue  of  his  marriage  simply,  loses  this 
Btatus  when  the  ma^iage  is  dissolved  by  divorce^* 

We  have  seen  tiiat  concubinage  was  not  ill^al  in  Japan  until 
1880,  and  that  the  child  of  a  concubine  occupied  a  position  midway 
between  that  of  a  legitimate  and  that  of  an  illegitimate  child.  The 
word  used  to  designate  the  concubine's  child  was  ihoshi  ^.  In  the 
existing  Japanese  legislation,  the  ihoihi  is  described  as  an  illegiti"* 
mate  child  recognized  by  the  father®;  and  under  this  definition 
the  status  of  the  shothi  seems  to  be  nearly  the  same  as  in  mediaeval 
Japanese  law.  If  the  parents  of  the  skoihi  marry,  the  ^hoshi  obtains 
the  status  of  a  legitimate  child  ^.  If  the  father's  wife  is  not  the 
sAosifs  mother,  the  relation  between  this  quasi-stepmother  {chaiubo) 
and  the  shothi  is  treated  as  legally  equivalent  to  the  relation 
between  parent  and  child  ^.  The  ihoshi  inherits  property  ab  intestato ; 
has,  like  legitimate  children,  a  legal  portion  of  which  he  or  she  may 
not  be  deprived  by  testament :  and  even  where  there  are  legitimate 
descendants,  the  9ho9ki  takes  half  the  share  of  a  legitimate  child  ^ 
The  9ho9hi  is  capable  of  succeeding  to  the  headship  of  the  house, 
taking  precedence  over  illegitimate  descendants;  and  it  is  a  dis- 
puted question  whether  the  male  ^hoshi  does  not  take  precedence 
over  a  legitimate  female  descendant '°. 

Within  the  narrower  family  (as  diBtinguished  from  the  house) 

^  The  muko-jiothi  does  Hot  take  precedence  over  anj  presumptive  heir  except  hia 
-wife ;  cf.  see.  973. 

*  See.  736.  *  Sees.  858,  866,  clause  9. 

*  Sec  964.  Iklda's  statement  (op.  eit.  p.  25a),  that  the  mvko-yothi  who  has 
heeome  house  head  and  is  subsequently  diyorced  does  not  oease  to  be  house  head, 
means  that  the  divoroe  as  such  does  not  efifect  such  a  capitU  dtminuHo  as  in  the  case 
of  the  niU'Jfu, 

*  The  distinction  between  the  ahoahi  and  other  illegitimate  children  was  appar* 
ently  the  same  which  the  Romans  drew  between  JUii  nutwraUs  and  spwriu 

*  See.  837.  ''  Sec.  836.  ■  Sec.  728. 

*  Sees.  1004,  1 131.  Under  these  sections,  however,  the  9kotki  ei4ojf%  no  greater 
rights  than  those  attributed  to  other  illegitimate  children. 

^  This  was  the  mediaeval  rule.  After  the  prohibition  of  concubinage  in  1880, 
but  before  the  present  Civil  Code  was  in  force,  the  Japanese  Imperial  Court  decided, 
April  13,  1897,  that  the  legitimate  female  descendant  preceded  the  male  thathu 
The  Civil  Code  apparently  re-establishes  the  mediaeval  rule ;  for  in  the  order  of 
preferences  laid  down  in  sec.  070,  the  preference  of  males  precedes  the  preference 
of  legitimate  descendants.  Ikida  adopts  this  interpretation!  but  cites  a  contrary 
opinion.    See  Ikida,  op.  cit.  p.  196. 
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the  authority  of  the  husband  over  the  wife,  as  defined  in  the  .Civil 
Code,  is  not  very  great.  The  wife  is  bound  to  live  with  the  husband  \ 
but  any  hardship  resulting  from  this  rule  is  apparently  tempered 
by  the  facility  with  which  she  may  obtain  a  judicial  divorce.  For 
all  legal  acts  which  seriously  affect  the  wife's  property  rights,  or 
which  impose  upon  her  serious  personal  obligations,  she  must 
obtain  her  husband's  permission^;  but  this  permission  is  not 
necessary  when  the  husband  has  disappeared,  or  is  incapable  of 
managing  his  own  affairs,  or  when  the  interests  of  the  husband  and 
wife  conflict  '• 

Parental  authority:^exercised  primarily  by  the  father,  but  in  his 
absence  or  incapacity  by  the  mother^ — is  very  generously  measured  : 
in  some  respects  it  is  greater  than  the  authority  attributed  to  the 
head  of  the  house.  Without  parental  consent,  males  under  thirty 
and  females  under  twenty-five  may  not  validly  marry ;  nor  may 
a  husband  or  wife  under  twenty-five  agree  to  a  divorce ;  nor  may 
any  person  validly  adopt  or  be  adopted^.  The  historical  pre« 
dominance  of  the  house  over  the  natural  family  is  nevertheless 
recognized  in  the  rule  that  no  parental  authority  exists  in  these  or 
in  other  matters  unless  the  parent  and  the  child  are  members  of  the 
same  house  ®. 

In  the  mediaeval  Japanese  house  there  was  as  little  room  for 
guardianship  as  for  parental  authority,  because  the  head  of  the 
house  not  only  held  all  the  property  of  the  house,  but  also  exercised 
over  its  subordinate  members  all  the  personal  control  now  attributed 
to  parents  or  to  guardians.  Only  when  the  headship  devolved  upon 
a  minor,  or  when  the  adult  head  became  incapable  of  managing  the 
affairs  of  the  house,  could  the  authority  of  a  parent  of  the  head 
become  of  legal  importance  ^  or,  in  default  of  a  pai*ent,  would 
a  supplementary  guardianship  be  necessary.  In  other  words, 
guardianship  existed  only  as  house  regency.  At  the  present  time, 
however,  since  the  law  has  developed  separate  property  and 
parental  authority  within  the  house,  guardianship  has  become 
necessary  for  all  minors  not  under  parental  authority  and  for  all 
persons  incapable  of  managing  their  own  affairs.  By  way  of 
compromise  with  the  older  system,  however,  the  law  vests  the 
guardianship  of  minors  not  under  parental  authority  in  the  head 
of  the  house,  unless  a  guardian  be  named  by  parental  testament'. 
In  the  case  of  persons  of  full  age  interdicted  from  the  management 
of  their  own  affairs,  guardianship  devolves  primarily  upon  the 

1  Sec.  789.  *  See.  14.  »  See.  17.  *  Sec.  877. 

I  Sect.  772,  809,  843,  844,  857. 

*  Sees,  cited,  and  also  sec.  877.    An  exception  to  the  rule  in  sec.  845. 

"^  Moral  authority  seems  alwajra  to  have  been  attributed  to  the  parent. 

'  Sees.  901,  903. 
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father  or  mother ;  or,  if  the  person  interdicted  be  married,  primarily 
upon  the  huHband  or  wife  and  secondarily  upon  the  father  or 
mother ;  failing  any  such  guardian,  this  guardianship  also  devolves 
upon  the  head  of  the  house  ^. 

Distinct  from,  and  independent  of  the  house,  an  even  wider 
family  was  recognized  by  older  custom  and  laws,  and  is  recognueed 
by  the  existing  legislation.  This  widest  family,  which  one  is 
tempted  to  describe  as  the  'sib,'  includes  all  persons  related  to 
a  given  individual  by  blood  or  by  marriage  within  certain  defined 
degrees  '.  It  includes  also  all  members  of  the  same  house  ^  some 
of  whom  may  be  connected  with  the  given  individual  by  adoption 
only.  Throi^h  the  agency  of  a  representative  council  \  consisting 
always  of  three  pM*sons,  this  widest  family  discharges  important 
legal  duties,  particularly  as  regards  minors.  If  there  be  no  one  to 
exercise  parental  authority  over  the  minor,  and  no  legal  or 
appointed  guardian,  the  family  council  selects  a  guardian  ^ 
Under  analogous  circumstances,  it  appoints  a  guardian  for  an  inters 
dieted  person.  The  council  supervises  the  administration  of  all 
guardians^,  including  the  administration  of  the  head  of  the  house 
when  he  acts  as  legal  guardian.  Certain  parental  powers,  viz. 
consent  to  marriages,  to  divorces  by  agreement,  and  to  adoptions, 
are  exercbed  by  guardians  only  with  the  approval  of  the  council  ^» 
and  may  apparently  be  exercised  by  the  council  directly^.  Even 
when  parental  authority  exists,  if  this  authority  be  exercised  by  a 
stepfather  or  stepmother  or  ciaiubo,  the  family  council  must  assent 
to  the  giving  of  a  child  under  fifteen  in  adoption';  and  it  may 
authorize  marriage,  divorce,  or  adoption  in  the  case  of  a  stepchild 
or  siosAiy  when  the  consent  of  the  step-parent  or  chakubo  is  with- 
held ^^  When  parental  authority  is  exercised  by  a  mother,  the 
assent  of  the  family  council  is  required  for  acts  affecting  the 
property  interest  of  the  child  ^^ ;  and  in  all  cases  where  the  interests 
of  parents  and  children  are  in  conflict,  the  council  appoints  a 
representative  to  safeguard  the  interests  of  the  child  immediately 
concerned '^  It  will  be  perceived  that  the  powers  and  duties  of 
the  Japanese  family  council  are  more  extensive  and  important  than 
those  of  the  European  family  council— that  it  exercises  much  of 
that  '  over-guardianship,'  as  the  Germans  term  it,  which  in  occi-* 

*  Sect.  90a,  90.1t. 

•  Within  the  sixth  degree  of  condanguinity  or  the  third  of  affinity.    See.  735. 
■  See.  945. 

^  Sees.  944-53*    A  good  desoription  of  the  family  council  and  its  fanetiona  ia 
given  by  Qnbbins,  loc.  cit.  pp.  Yii-ix,  xxxvi-xxxriii. 
»  Sees.  904,  005.  •  Sees.  909-38.  »  Sees.  773,  809,  846. 

*  Sec.  77a,  clause  3,  ia  differentiy  translated  by  Gubbina  and  by  LOnholxn. 

•  Sec  843.  "  Seca.  773.  809,  846. 
''  Sec.  886.  ^*  Sec.  888. 
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dental  countries  is  entrusted  to  the  courts.  'It  is  true/  Mr. 
Gubbins  writes,  *  that  in  all  cases  there  is  an  ultimate  appeal  from 
the  decision  of  a  family  council  to  a  court  of  law,  but,  apart  from 
the  natural  reluctance  of  most  people  to  take  this  step,  the  chances 
of  success  are  too  remote  to  favour  its  frequent  adoption  ^' 

In  certain  contingencies,  the  powers  of  the  family  council  extend 
over  the  house  itself*  When  ttie  head  of  a  house  is  incapacitated, 
and  there  is  no  parent  or  guardian  to  act  in  his  stead,  the  family 
iDouncil  exercises  the  rights  of  house-headship  ' ;  and  when  the  head- 
ship is  vacant,  and  there  is  no  legal  or  appointed  successor,  the 
family  council,  as  has  been  noted  above,  chooses  a  successor^. 

The  members  of  the  family  council  are  regularly  appointed  by 
the  proper  court ;  but  a  council  for  a  minor  may  be  appointed  by 
parental  testament  ^. 

In  the  foregoing  survey  of  the  three  family  groups  in  which  the 
Japanese  live — the  narrow  family,  consisting  of  husband,  wife^  and 
children ;  the  house,  which  may  include  several  such  families ;  and 
the  still  wider  body  of  kinsfolk — we  have  noted  only  the  legal 
incidents  of  membership  in  these  organizations.  All  these  groups, 
however^  like  the  occidental  family,  are  primarily  social,  not  legal ; 
and  in  addition  to  the  obligations  which  the  law  recognizes,  the 
traditions  of  each  group  impose  ethical  restraints^  while  an 
elaborate  etiquette  develops  and  maintains  the  habit  of  deference 
to  authority.  Japanese  life^  has  assuredly  little  of  that  sort  of 
liberty  which  Caesar  found  among  the  Suabians,  *  cum  a  pueris  nullo 
officio  aut  discipUna  assuefacti  nihil  omnino  contra  voluntatem 
faciant  ^.' 

As  regards  property,  however,  Japanese  legislation  has  broken 
through  all  these  concentric  social  rings :  it  has  vested  all  property 
rights  in  the  individual.  The  subordinate  house-members  have 
become  9ui  inris.  The  property  of  the  man-ied  woman  is  not 
merged  in  that  of  the  husband's  house;  it  is  not  even  merged  in 
that  of  the  husband.  In  the  absence  of  ante-nuptial  contract  the 
husband  manages  the  wife's  property  and  may  expend  the  income, 
but  only  *  in  accordance  with  the  uses  to  which  it  may  rightly  be 
Itpplied.'  His  position  is  that  of  a  trustee,  unless  his  wife  is  head 
of  the  hoiise,  in  which  case  he  is  merely  her  agent  ^.  By  ante* 
nuptial  contract  the  matrimonial  property  relations  may  be  adjusted 
in  such  other  manner  as  the  parties  may  desire  ^   Property  acquired 

^  Qubbins,  loc  oit.  p.  zzxri. 

"  Sec.  751.  »  SeoB.  98a,  983,  985.  *  Sees.  944,  945. 

'  Bell.  Gall.  iy.  i.  That  Caesar  found  in  the  Suabian  *  libertas  yitae '  one  of  the 
causes  of  their  'immania  corporum  magnitude/  suggests,  in  yiew  of  the  small 
stature  of  the  Japanese,  speculations  which  are  probably  more  curious  than 
important.    The  yaluation  of  his  theory  may  be  left  to  the  anthropologists. 

•  Sees,  798-807.  T  Sees.  793  et  seq. 
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by  minor  children  is  managed  by  the  father  (or  by  the  mother  under 
the  control  of  the  family  council),  but  such  property  is  not  in 
parental  usufruct:  the  powers  and  duties  of  the  parent  are  those  of 
a  natural  guardian  \ 

It  is  an  interesting  fact  that  the  capacity  of  a  subordinate  house* 
member  to  hold  property  was  first  recognized,  in  Japan  as  at  Rome, 
in  the  case  of  j)ecnlium  casfrense  and  quaai-castrensey  i.  e.  as  regards 
salaries  and  annuities  of  military  and  civil  officers. 

Succession  to  property  is  in  large  measure  independent  of  the 
house  organization,  but  concessions  are  made  to  the  older  system. 
If  there  is  no  testament,  the  inheritance  devolves  primarily  upon 
the  descendants  of  the  deceased,  per  stirpes,  and  without  any  pre-' 
ference  based  on  sex  or  age.  In  the  absence  of  descendants,  the 
inheritance  goes  to  the  surviving  husband  or  wife ;  in  the  absence 
of  a  suj'viving  consort,  it  goes  to  the  ascendants  *.  The  power  of 
a  testator  to  modify  this  order  of  succession  is  limited  by  the  right 
of  the  intestate  heirs  above  mentioned  to  a  legal  portion,  which  in 
the  case  of  a  descendant  amounts  to  one-half  of  the  share  which  he 
or  she  would  have  received  ai  intestato,  and  in  the  case  of  a 
surviving  consort  or  an  ascendant  to  one-third  of  such  share  \  All 
this  is  thoroughly  European;  but  there  are  two  additional  rules  which 
give  the  house  head  a  privileged  position,  (i)  If  the  inheritance  in 
question  is  that  of  a  subordinate  house-member ;  if  there  is  neither 
descendant,  surviving  consort,  nor  ascendant;  and  if  no  contrary 
provision  has  been  made  by  testament,  the  head  of  the  house  takes 
the  entire  estate  ^  Brothers,  sisters,  and  other  collaterals  have 
thus  no  rights  of  succession  ab  infestato.  (2)  If  the  inheritance  is 
that  of  a  house  head,  his  successor  in  the  headship,  if  a  descendant, 
is  entitled  to  one-half  of  the  estate,  no  matter  how  many  other 
descendants  there  may  be  ;  and  if  the  successor  be  not  a  descendant, 
he  is  entitled  to  one-third  of  the  estate.  These  shai*es,  moreover, 
are  legal  portions,  of  which  the  new  head  cannot  be  deprived  by 
testament  ^. 

Subject  to  the  limitations  imposed  by  the  rules  regarding  legal 
positions,  the  power  to  dispose  of  property  by  testament  is  fully 
recognized,  and  the  law  of  testaments  is  elaborately  formulated. 
As  yet,  however,  testament  has  taken  no  firm  root  in  Japanese 
custom.     *  What  is  done  in  Europe  and  America  by  will  is  done  in 

Japan  by  adoption.     Instead  of  giving  away  property  to  another 

• 

1  Sees.  884  et  seq.  *  Sees.  994  et  seq. 

*  Sec.  1 131.  This  section,  at  least  in  the  translations,  is  not  accurately  worded  ; 
but  in  view  of  sees.  994,  clause  a,  and  995,  it  must  apparently  be  interpreted  as 
above. 

•  Sec.  996. 

'  Sec.  1 130.  But  where  there  is  no  descendant,  the  house  head  may  appoint  the 
successor  to  the  headship  by  testament.     Sec.  979, 

VOL.  XXIII.  P 
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person  by  will  which  becomes  effective  after  death,  a  Japanese 
takes  another  person  into  his  house  by  adoption  during  his  lifetime, 
and  makes  the  latter  the  expectant  successor  to  his  property  ^' 

In  comparing  the  Japanese  house  with  the  Roman  patriarchal 
family,  Japanese  writers  insist  on  the  differences  between  the  two 
organizations  as  well  as  on  the  resemblances ;  but  they  have  not 
formulated  what  seems  to  be  the  fundamental  difference.  The 
Japanese  house  apparently  represents  an  earlier  stage  of  social 
development :  it  may  be  regarded  as  an  intermediate  link  between 
the  clan  and  the  purely  patriarchal  family.  The  further  back  its 
history  is  traced,  the  more  like  a  little  clan  does  it  appear.  If  we 
attempt  to  summarize  the  Japanese  development,  we  may  say  that, 
within  the  territorialized  clans  which  had  taken  form  in  Uie  mother- 
right  period,  there  grew  up,  apparently  as  a  result  of  Chinese 
influences,  patronymic  groups  which  were  practically  inchoate 
father-right  clans.  If  Japan  had  not  at  that  time  already  passed 
beyond  the  clan  state  of  civilization  ;  if  the  individual,  instead  of 
looking  for  protection  to  his  kinsfolk  exclusively,  had  not  begun 
to  look  to  a  feudal  lord ;  these  new  groups  would  apparently  have 
developed  into  clans.  As  it  was,  the  new  houses  soon  began  to 
throw  off  branch  houses ;  but  unlike  the  Roman  patriarchal  family, 
the  Japanese  house  did  not,  and  does  not  now,  split  into  new 
houses  as  often  as  the  head  disappears:  it  throws  off  branch 
houses,  apparently,  only  when  it  becomes,  or  threatens  to  become, 
unwieldy. 

Recent  Japanese  legislation  leaves  the  historic  house  formally 
intact ;  but  i^  economic  basis  has  been  seriously  weakened,  and  the 
personal  authority  of  the  head  of  the  house  has  been  diminished. 
Within  the  house,  the  modem  occidental  family  has  obtained  at 
least  a  partial  organization.  It  was  perhaps  the  expectation  of  the 
Japanese  legislators  that  this  narrower  family,  developing  within 
the  house,  would  ultimately  replace  it  In  considering,  however, 
the  probable  development  of  this  family  and  the  importance  which 
it  is  likely  to  attain  as  a  social  agency,  it  must  not  be  forgotten 
that  the  modem  European  family  was  characterized,  in  its  formative 
period,  by  the  concentration  of  all  the  economic  resources  of  its 
members  in  the  hands  of  the  husband  and  father,  and  by  greater 
authority  of  the  husband  over  the  wife  and  of  the  father  over  the 
children  than  is  accorifed  to  the  Japanese  husband  and  father ;  nor 
must  it  be  forgotten  that  this  family  rested  on  the  permanent  union 
of  husband  and  wife.  In  the  existing  occidental  family,  the 
disintegrating  influences  of  separate  property  rights  and  of  facile 
^  Hoznmi,  Ciyil  Code,  p.  58, 
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divorce  are  already  discernible  ;  and  the  importance  of  the  family 
as  a  social  unit  rests  largely  on  traditions  established  in  earlier 
times.  It  now  resists  further  disintegration  chiefly  by  a  sort  of  vis 
inertiae.  It  may  therefore  well  be  questioned  whether  the  new 
Japanese  family,  modelled  as  it  is  on  this  latest  phase  of  the 
occidental  family,  and  characterized  by  a  greater  facility  of  divorce 
than  any  occidental  state  at  present  concedes,  will  really  take  the 
place  and  discharge  the  social  functions  of  the  historic  house.  If 
the  Japanese  house  is  destined  to  disappear,  it  seems  probable  that 
the  decisive  agency  in  its  disruption  will  not  be  the  new  family^ 
but  the  individualistic  tendencies  which  the  legislation  of  the  last 
generation  has  caUed  into  activity ;  and  that  the  future  develop- 
ment of  Japanese  society  will  bring  the  individual  in  increasing 
measure  face  to  face  with  the  national  state,  without  important 
intermediate  authority  or  protection. 

MuKROE  Smith. 

Columbia  University,  New  York. 


t  % 


68 


THE  •MORTGAGE  CHARGE'  OF  THE  LAND 
TRANSFER  ACTS. 

'  'EJ'ORTGAGE  charge '  here  means  a  statutory  chai^  under  the 
jJfX,  Land  Transfer  Acts,  1875  and  1897,  by  which  payment  of 
a  debt  (usually  due  from  a  borrower  to  a  lender)  is  secured  on  the 
land  charged*  As  the  Acts  provide  for  the  creation  of  chaiges  to 
secure  money  due  otherwise  than  from  borrower  to  lender,  it  is 
almost  essential  to  clearness  that  a  distinct  term  should  be  employed 
to  denote  chaiges  by  which  what  are  ordinarily  known  as  mort* 
gages  are  effected. 

The  principal  provisions  in  the  Land  Transfer  Act,  1875,  relating 
to  chafes  are  contained  in  ss.  ^2— 28  and  s.  40.  Some  of  these 
sections  have  slight  amendments  introduced  into  them  by  the  Land 
Transfer  Act,  1897,  Schedule  i.  The  subject  of  charges  is  also  dealt 
with  in  s.  9  of  the  Act  of  1897,  and  the  principal  rules  of  the  Land 
Transfer  Rules,  1903,  on  the  same  subject  are  r.  96  and  rr.  158-82. 
The  questions  to  be  considered  are :  the  nature  and  incidents  of 
the  new  interest  or  right — the  '  mortgage  charge ' — created  by  the 
Act  of  1875,  and  the  sufficiency  of  the  provisions  of  the  Acts  and 
Rules  for  practical  purposes. 

The  registration  of  a  mortgage  charge  is  the  only  method  con** 
templated  by  the  Acts  and  Rules  for  effecting  for  the  first  time 
a  complete  and  valid  mortgage  of  registered  land,  though  the  Act 
of  1897  and  Rules  of  1903  provide  for  the  registration  of  mort- 
gages (there  referred  to  as  incumbrances)  already  exbting  at  the 
time  of  first  registration  of  the  land.  The  absence  from  the  Act 
of  1875  of  any  distinct  mention  of  mortgages  other  than  by  way 
of  charge  seems  io  indicate  clearly  that  the  framers  of  the  Act 
intended  to  adopt  the  recommendations  made  with  respect  to 
registration  of  charges  by  some  of  the  members  of  the  Commission 
on  Land  Transfer  and  Registration  in  1869.  To  the  Report  of  this 
Commission  (commonly  called  the  Report  of  1870)  are  appended 
separate  recommendations  of  several  dissenting  Commissioners, 
and  amongst  these  dissentients  was  Mr.  £.  P.  Wolstenholme. 
Mr.  Wolstenholme  said  (p.  xlv.  par.  13): — 

'  The  establishment  of  a  register  of  charges  affords,  moreover,  an 
opportunity  for  doing  away  with  our  present  anomalous  system  of 
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mortgages,  under  which  the  mortgagee  is  in  law  the  owner  of  the 
land,  when  in  fact  he  is  only  owner  of  money  for  which  the  land 
is  security/ 

The  new  system  of  mortgages  sketched  in  ss,  22-a8  of  the  Act 
of  1875,  and  further  elaborated  by  the  Act  of  1897  and  Rules  of 
1903,  may  certainly  be  described  as  a  system  under  which  mort-* 
gages  are,  in  the  words  of  Professor  Mackamess  (Jour.  Comp.  Leg. 
^^  39)> '  treated  as  what  they  really  are,  charges  to  secure  debts, 
and  not  make-believe  conveyances.' 

This  being  the  general  nature  of  a  mortgage  charge,  the  pro<» 
visions  of  the  Acts  and  Rules  will  have  to  be  examined  in  detail 
to  ascertain  how  far  the  new  form  of  mortgage  is  an  effective  sub- 
stitute for  the  old  form — '  the  make-believe  conveyance.*  Subject 
to  some  doubts,  which  can  easily  be  removed  by  l^islation,  the 
general  conclusion  which,  it  is  submitted,  should  be  arrived  at  is 
that  the  new  mortgage  is  an  effective  substitute  for  the  old. 

Before,  however,  the  relevant  provisions  of  the  Acts  and  Rules 
can  be  examined,  it  will  be  necessary  that  the  nature  of  the 
interest  of  a  registered  proprietor  in  the  land  to  be  charged  should 
be  defined  to  some  extent.  It  is  essential  to  ascertain  as  precisely 
as  possible  what  the  mortgagee  gets  from  his  mortgagor  by  the 
registration  of  the  charge,  and  this  necessarily  involves  the  question 
of  the  nature  of  the  mortgagor's  interest  in  the  land  of  which  he  is 
the  registered  proprietor. 

The  interpretation  placed  upon  the  Acts  and  Rules  by  the  Court 
of  Appeal  in  Capital  and  Counlies  Bant  v.  RhodeM  ([1903]  i  Ch.  631) 
is  responsible  for  the  difficulty  which  now  exists  wit^  respect  to 
the  nature  of  the  interest  of  a  registered  proprietor  of  registered 
land.  There  are  two  points  to  be  discussed.  In  the  first  place,  is  the 
proprietor's  interest  better  described  as  an  '  estate,'  or  as  a '  power '  1 
In  the  next  place,  whether  the  proprietor's  interest  be  described  as 
an  estate  or  as  a  power,  what  is  its  relation  to  the  ordinary  legal 
estate  of  the  general  lawl  These  discussions  will  be  greatly 
simplified  if  it  be  always  borne  in  mind  that  to  a  large  extent 
differences  of  opinion  on  the  subject  may  be  reduced  to  mere 
differences  in  definition — mere  matters  of  words.  The  mere  use  of 
the  expression  ^  estate,'  '  power,'  and  <  legal  estate,'  is  apt  to  lead 
one  into  fallacies  of  reasoning  which  are  excellent  illustrations  of 
the  idola  fori.  In  their  ultimate  analysis  '  estate,'  '  power,'  and 
*  legal  estate '  are  merely  names  for  .groups  or  collections  of  pro- 
perty rights  which  differ  quantitatively  rather  than  qualitatively. 
For  instance,  the  difference  between  a  *  power '  and  an  *  estate ' 
consists  chiefly  in  the  former  being  a  capacity  or  right  to  dispose 
of  property  of  which  one  has  not  the  actual  possession  or  enjoy- 
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ment,  whilst  the  latter  is  a  capacity  or  right  to  enjoy  or  possess  as 
well  as  to  dispose  of;  the  thinning  of  the  dividing  partition 
between  power  and  estate  is  plainly  seen  if  *  powers  of  ownership ' 
(Farwell  on  Powers,  2nd  ed.,  8)  and  '  equitable  estates '  be  compared 
together,  especially  equitable  estates  which  fall  short  of  the  absolute 
right  to  complete  possession  of  the  propei'ty. 

Very  little  consideration  will  serve  to  show  that  the  statutory 
rights  conferred  on  a  registered  proprietor  of  land  are  more  accu- 
rately described  as  'an  estate*  than  as  'a  power.'  Some  dicta  of 
Cozens-Hardy  L.  J.  may,  when  torn  from  their  context,  appear  to 
be  to  a  contrary  effect,  as  for  instance,  in  Capital  and  Counties  Bank 
V.  Rhodes  ([1903]  I  Ch.  at  p.  655)  :  '  persons  entered  in  the  register 
of  proprietors  need  not  have  the  legal  fee  vested  in  them,  nor  even 
any  estate  in  the  land,'  and  lower  down, '  the  transfer  by  registered 
disposition  takes  effect  by  virtue  of  an  oveniding  power,  and  not 
by  virtue  of  any  estate  in  the  registered  proprietor.*  But  it  is 
plain  that  the  learned  judge  had  not  before  him  the  express  words 
of  ss.  7  and  8  of  the  1875  Act  (which  confer  a  fee  simple  on  the 
registered  proprietor  of  freehold  land),  and  was  only  concerned  to 
point  out  that  no  actual  estate  under  the  general  law  need  be  vested 
in  the  proprietor  of  the  statutory  fee  simple.  In  J Itorney- General 
V,  Odeli  ([1906]  2  Ch.  at  pp.  64,  70),  the  provisions  of  ss.  7  and  8, 
as  to  vesting  a  fee  simple  in  the  registered  proprietor,  are  expressly 
referred  to  by  Stirling  and  Vaughan  Williams  L.JJ.  With  re- 
spect to  registered  dispositions  taking  effect  'by  virtue  of  an 
overriding  power,*  the  use  of  the  analogy  of  a  power  does  not 
necessarily  imply  that  the  statutory  rights  of  a  proprietor  are  really 
what  is  known  as  a  '  power '  as  under  the  general  law,  but  that 
these  rights  operate  to  pass  the  land  to  the  transferee  indepen- 
dently of  any  estate  under  the  general  law  being  vested  in  the 
transferor;  less  confusion  might  have  been  produced,  and  the 
illustration  would  have  been  equally  clear,  if  the  analogy  of  a 
legal  estate  defeating  an  outstanding  equitable  estate  had  been 
employed.  Moreover,  s.  95  speaks  of '  estates  or  rights  acquired 
by  registration,*  and  the  observation  of  Vaughan  Williams  L.  J.  in 
Attorfiey^General  v.  Odell  ([1906]  7,  Ch.  at  p.  73)  on  this  illustrates 
what  has  been  said  above  as  to  the  difference  between  'estate* 
and  '  power  *  being  often  a  mere  matter  of  words.  The  statutory 
fee  simple  and  other  rights  confeiTcd  by  registration  resemble 
precisely  the  'estate'  of  the  general  law,  and  differ  precisely  from 
the  '  power  *  of  the  general  law,  in  carrying  with  them  the  prima 
facie  right  to  possession  or  enjoyment  as  well  as  the  capacity  of 
disposition.  These  considerations  seem  to  justify  the  assertion 
that  the  statutory  rights  conferred  on  a  registered  proprietor  of 
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land  may  correctly  be  called  an  *  estate/  whatever  may  have  been 
the  nature  of  the  interest  on  which  the  registration  is  founded. 

The  question  of  the  relation  between  the  statutory  *  estate '  and 
the  *  legal  estate '  of  the  general  law  is  more  troublesome.  It  will 
be  found  almost  impossible  to  frame  intelligible  propositions  on  the 
subject,  which  shall  be  at  once  accurate  and  suf&ciently  general,  un- 
less it  be  constantly  borne  in  mind  that  4egal  estate/  *  estate/  &o.,  are 
merely  shorthand  expressions  for  bundles  of  rights.  This  is  due  to 
the  peculiarity  of  the  system  which  allows  of  the  coexistence — both 
theoretically  and  practically — of  a  statutory  fee  simple,  and  a  non- 
statutory fee  simple  under  the  general  law ;  either  of  these  fee  simple 
estates  may  be  the  superior  in  point  of  efficacy  as  regards  property 
rights.  In  the  case  of  registration  with  absolute  title  the  non-statu- 
tory fee  simple — the  '  legal  estate '  of  the  general  law — disappears 
for  practical  purposes  as  a  form  of  ownership  ;  in  the  case  of  regis- 
tration with  possessory  title  the  *  legal  estate '  may  be  preserved  in 
full  force  for  all  practical  purposes,  but  may  also  disappear  prac- 
tically, just  as  in  the  case  of  absolute  title,  if  vested  in  the  person 
who  is  also  the  registered  proprietor.  There  seems  little  doubt 
that  these  propositions  coirectly  represent  the  meaning  of  the 
provisions  of  the  Acts  and  Rules  on  the  subject,  and  that  the 
*  legal  estate '  is  extinguished  by  registration  with  absolute  title 
not  subject  to  incumbrance,  or  by  being  vested  in  a  proprietor 
who  is  registered  with  possessory  title.  'Extinguishment,*  of 
course,  merely  means  that  enforceable  rights  relating  to  the  pro- 
perty arise  for  the  futui*e  by  virtue  only  of  the  registered  or 
statutory  estate  and  not  the  former  legal  estate  under  the  general 
law.  The  difficulty  caused  by  competition  between  the  'legal 
estate '  and  the  registered  proprietorship  only  occurs  when  (in  the 
case  of  registration  with  possessory  title)  these  were  either  not 
vested  in  the  same  person  upon  first  registration  being  efiected,  or 
have  not  subsequently  become  vested  in  one  and  the  same  person. 
But,  as  shown  by  Capital  and  Counties  Bank  v.  Rhodes^  merger  or 
extinguishment  of  the  legal  estate  may  be  suspended,  in  the  case 
of  registration  with  possessory  title,  if  this  suspension  be  necessary 
to  preserve  rights  adverse  to  the  registered  proprietor  and  exiting 
ar  the  time  he  becomes  first  proprietor.  When,  however,  the  legal 
estate  does  not  represent  any  enforceable  rights,  and  it  becomes 
vested  in  the  proprietor  who  is  registered  with  possessory  title,  the 
better  view  seems  to  be  that  the  legal  estate  disappears  altogether 
for  practical  purposes.  Whether  it  continues  to  exist  juridically, 
or  in  any  sense  whatever,  is  a  question  beyond  the  scope  of  the 
present  article.  The  complete  disappearance  of  the  foimer  legal 
estate,  juridically  and  practically,  is  quite  consistent  with  the  pro- 
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viaions  of  s.  49  of  the  1875  Act,  which  enable  interests  to  be 
created  off  the  register ;  it  is  submitted  that  estates  and  interests 
created  under  s.  49  are,  notwithstanding  that  they  may  be  called 

*  legal,'  essentially  different — in  a  juridical  and  technical  sense — 
from  estates  and  interests  which  ultimately  depend  for  their 
efficacy  on  the  doctrine  of  seisin  and  continuous  enjoyment  for 
a  number  of  years.  Estates  and  rights  created  or  alienated  in 
virtue  of  a  legal  estate,  or  other  rights  existing  adversely  to  and 
independently  of  the  registration,  are  altogether  independent  of 
the  statutory  permission  to  create  estates  which  is  conferred  by 
8.  49.  These  adverse  estates  and  rights  may  confer  a  right  to  have 
the  register  rectified  or  modified  in  some  way;  but  the  present 
article  is  not  concerned  with  the  enforcement  of  an  adverse  fee 
simple  or  term  of  years,  which  may  override  the  registered  title. 

It  is,  then,  submitted  that  (i)  a  registered  proprietor  of  land  has 
rights  of  ownership  which  may  properly  be  described  as  an  *  estate,' 
and  not  a  mere  power;  {%)  a  registered  proprietor  of  land  has  a 
statutory  estate  which^  if  (in  the  case  of  registration  with  possessoiy 
title)  no  legal  estate  under  the  general  law  is  outstanding,  has 
practically  abrogated  the  ordinary  legal  estate  and  made  inquiries 
into  its  whereabouts  unnecessary;  The  consideration  of  the  subject 
of  the  ^mortgage  charge'  will  now  be  resumed  on  the  basis  of 
these  propositions,  and  under  the  following  heads :  (i)  the  general 
form  and  juridical  nature  of  the  mortgage  charge ;  (2)  the  extent 
to  which  the  proprietor  of  a  mortgage  charge  has  his  title  to  it 
warranted ;  (3)  the  rights  and  liabilities  conferred  and  imposed  by 
a  mortgage  charge. 

I.  By  s.  7,7i  of  the  1875  Act  as  amended  by  Schedule  i  of  the 
1897  Act, 

*  Every  registered  proprietor  of  any  .  .  .  land  may  .  •  .  charge 
such  land  with  the  payment  ...  of  any  principal  sum  of  money 
either  with  or  without  interest.  .  .  .  The  chai*ge  shall  be  completed 
by  the  registrar  entering  on  the  register  the  person  in  whose 
favour  the  charge  is  made  as  the  proprietor  of  such  charge ;  .  .  • 
charges  created  under  this  section  are  subject  to  the  provisions  of 
this. Act  in  respect  of  qualified  or  possessory  titles' ;  by  s.  28,  *.  . . 
registered  charges  on  the  same  land  shall  as  between  themselves 
rank  according  to  the  order  in  which  they  are  entered  on  the 
register,  and  not  according  to  the  order  in  which  they  are  created ' ; 
by  s.  40,  as  amended,  'The  registered  proprietor  of  any  charge 
may  •  .  •  transfer  such  charge  to  another  pei*son  as  proprietor. 
The  transfer  shall  be  completed  by  the  registrar  entering  on 
the  register  the  transferee  as  proprietor  of  the  charge  transferred 

•  .  .  but  the  transferor  shall  be  deemed  to  remain  proprietor 
of  such  charge  until  the  name  of  the  transferee  is  entered 
on  the  register.  ...  A  registered  transferee  for  value  of  a  charge 
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.  .  .  shall  not  be  aflfected  by  any  irregularity  or  invalidity  in  the 
original  charge  itself,  of  which  the  transferee  was  not  aware  when 
it  was  transferred  to  him.' 

These  enactments  aided  by  the  heading  to  ss.  aa-28 — *  Mortgage 
of  registered  land' — are  the  only  express  provisions  in  the  Acts 
and  Rules  relating  to  the  juridical  nature  of  the  mortgage  charge 
and  the  extent  to  which  the  title  to  it  is  warranted.  Other  pro- 
visions relating  to  mortgage  charges  are  concerned  only  with 
their  practical  incidents  and  with  details  for  giving  them  due 
effect  by  registration.  There  need  only  be  noticed  here  r.  158,  by 
which  a  form  of  instrument  is  prescribed  (Form  44) ;  this  form 
carries  into  effect  the  directions  of  s.  22  by  purporting  '  to  charge 
the  land  . .  .  with  the  payment,'  &c.  The  question  of  warranty  of 
title,  although  included  in  the  enactments  just  quoted,  will  be 
dealt  with  separately. 

Now  8.  22  authorizes  payment  of  money  to  be  secured  on  land 
by  means  of  a  '  charge/  and  the  prescribed  form  of  instrument 
accordingly  uses  the  word  *  charge '  as  the  effective  word  to  create 
the  security.  What  has  been  called  'the  clumsy  mortgage  by 
way  of  conditional  conveyance '  (P.  and  M.,  Hist.  Eng.  Law,  2nd 
ed.,  ii.  124)  has  established  itself  so  firmly  in  English  law  as  the 
only  perfectly  secure  form  of  'legal'  mortgage,  and  the  word 
'  charge '  is  so  well  known  as  denoting  a  form  of  security  which  is 
merely  *  equitable/  or  liable  to  be  defeated  by  the  property  charged 
getting  into  the  hands  of  a  purchaser  without  notice  of  the  charge, 
that  it  is  not  easy  to  keep  before  one  constantly  the  change  intro« 
duced  with  respect  to  mortgages  of  registered  land,  and  the  precise 
meaning  that  the  word  '  charge '  bears  in  the  Acts  and  Rules,  when 
used  to  denote  a  moiigage  charge.  And  even  when  the  changed 
meaning  of  '  charge '  is  thoroughly  well  recognized,  it  is  not  easy 
to  describe  a  mortgage  charge  in  terms  of  ordinary  English  law. 
There  is  not  much  difficulty  in  discerning  its  likeness  to  the 
Scottish  heritable  bond,  or  the  Roman-Dutch  mortgage — as  being 
a  burden  on,  but  not  an  alienation  of,  the  land — but  the  English 
Courts  are  extremely  unwilling  to  let  go  the  afialogia  veterum  *,  and 
for  most  practical  purposes  analogies  from  systems  of  foreign 
law  cannot  be  said  to  be  more  than  stimulating  and  useful 
in  the  way  of  suggesting  possible  analogies  in  English  law  itself; 
only  in  the  last  resort  would  the  decisions  of  an  English  Court 
be  governed  by  the  application  of  an  analogy  from  foreign  law, 
just  as  only  in  the  last  resort  are  American  decisions  allowed 
to  influence  a   decision.     Seeing  that  the  word  'lien/  as  used 

'  '  Quae  in  so  nova  sunt  intelligentur  tamcn  ex  analogia  vctcnim ' :  Bacon,  Nov, 
Org.  i.  34. 
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without  qualification  in  s.  8  (6)  of  the  1897  Act,  carries  with  it 
the  notion  of  a  partial  or  incomplete  security  arising  by  contract 
between  the  parties^  a  mortgage  charge  may  perhaps  be  described 
as  a  security  in  the  nature  of  a  valid  and  complete  contractual 
lien  upon  the  land  charged,  securing  to  the  mortgagee  the  payment 
of  the  moneys  charged  upon  it.  To  give  the  mortgagee  a  complete 
security  over  the  land,  without  an  actual  conveyance  of  the  mort* 
gagor's  estate,  has  also  been  the  object  of  the  Irish  judgment- 
mortgage,  to  which  the  new  mortgage  charge  of  the  Land  Transfer 
Acts  bears  some  resemblance. 

If  the  function,  and  not  merely  the  form,  of  the  ordinary 
'  mortgage  by  way  of  conditional  conveyance '  be  borne  in  mind, 
the  mortgage  charge  may  be  said  to  be  another  and  a  new  species 
of  'legal'  mortgage.  It  is  a  new  statutory  intei*est  in  the  land, 
just  as  the  registered  proprietorship  of  the  land  is  a  new  statutory 
estate  in  the  land.  This  new  form  of  security  or  incumbrance 
resembles  the  new  form  of  ownership  on  one  point,  and  differs 
from  it  on  another.  As  entry  on  the  register  is  essential  in  order  to 
completely  vest  in  the  first  proprietor  of  the  land  his  statutory  rights, 
so  entry  on  the  register  is  essential  in  order  to  completely  vest  his 
statutory  rights  in  the  proprietor  of  a  newly  created  mortgage  charge. 
But  although  the  new  statutory  rights  vest  in  the  first  proprietor  of 
the  land  by  virtue  solely  of  his  registration,  and  without  reference 
to  the  nature  of  the  interest  on  which  the  registration  is  founded, 
it  is  essential  to  the  vesting  of  the  new  statutory  rights  in  the  pro* 
prietor  of  the  mortgage  charge  that  the  registration  be  founded  on 
a  proper  instrument  of  charge ;  this  appears  to  be  the  result  of  the 
decision  in  Attorney-General  v.  Odell  [1906]  %  Ch.  47  (and  see  the 
dicta  at  pp.  76,  82^),  though  that  case  related  to  the  transfer  of 
a  charge  and  not  the  creation  of  a  charge.  By  '  proper  instrument 
of  charge,'  however,  is  here  meant  merely  an  instrument  in  pre- 
scr]:bed  form  (or  accepted  by  the  registrar  as  registrable),  duly 
executed  by  the  registered  proprietor  of  the  land — in  other  words, 
a  genuine  instrument  of  charge.  There  is  no  suggestion  to  be 
found,  either  in  the  Acts  and  Rules,  or  in  the  judgments  delivered 
in  Attorney-General  v.  Odell,  that  anything  more  is  needed  to  confer 
the  statutory  rights  on  the  registered  proprietor  of  a  mortgage 
charge  than  the  registration  of  a  genuine  instrument  of  charge 
made  by  a  person  who  is  on  the  register  as  proprietor  of  the  land. 
Whether  the  statutoiy  rights  are  sufficient,  or  should  be  supple* 
mented  by  a  direct  assurance  to  the  mortgagee  of  the  whole  or 
part  of  the  mortgagor's  ownership,  is  a  question  which  will  be 
referred  to  later  on,  in  discussing  the  incidents  of  the  statutory 
mortgage  charge.     But  something  must  be  said  here  on  the  general 
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question  of  the  necessity  for  the  vesting  in  the  mortgagee  some 
'  legal  estate '  in  the  land. 

This  question,  whether  the  mortgage  charge  requires  to  be 
supplemented  by  an  assurance  of  some  '  legal  estate '  to  the  mort- 
gagee, is  of  vital  importance.  Whilst  some  writers  go  so  far  as 
to  assert  that  all  mortgage  charges  are  purely  equitable,  othei-s — 
while  admitting  that  a  mortgage  charge  does  constitute  a  '  legal ' 
mortgage— seem  to  make  this  conditional  on  the  mortgagor  or 
registered  proprietor  of  the  land  having  the  technical  legal  estate 
of  the  general  law  apart  from  registration  ^.  The  question  of  the 
possible  impoi'tance  of  the  legal  estate  must  not,  however,  be  con- 
fused with  the  question — with  which  it  has  nothing  to  do— of 
getting  in  an  outstanding  legal  estate  by  a  proprietor  registered 
with  possessory  title.  The  present  question  is  this :  assuming  that 
the  technical  legal  estate  has  once,  in  some  way  or  other,  become 
inoperative,  as  by  the  registration  being  with  absolute  title,  or  by 
the  first  or  some  subsequent  registered  proprietor  having  got  in 
the  legal  estate,  and  having  thus  extinguished  it — on  this  assump- 
tion is  it  any  longer  material  for  a  person  who  proposes  to  take  a 
security  by  way  of  mortgage  charge  from  the  registered  proprietor 
of  the  land  to  require  some  legal  estate  in  the  land  to  be  assured 
to  him,  in  addition  to  taking  a  charge  over  the  land  ? 

It  must  be  remembered  that^  as  already  pointed  out,  by '  l^gal 
estate '  should  be  meant  the  technical  legal  estate  of  the  general 
law,  the  only  evidence  of  which  is  continuous  possession  or  enjoy- 
ment  for  a  number  of  years,  and  which  (if  challenged)  must  be 
proved  by  producing  evidence  of  this  continuous  possession  by  the 
alleged  owner  or  his  predecessors  in  title,  together  with  docu« 
mentary  evidence  of  the  chain  of  title  (where  there  is  one)  for  the 
necessary  period.  There  are  two  other  possible  meanings  of  *  legal 
estate.'  The  term  might  be  applied  to  any  interest  which  purports 
to  be  a  legal  estate  formally  conveyed  by  a  registered  proprietor, 
and  which  might  have  some  operation  solely  by  virtue  of  s.  49  of 
the  1875  Act.  The  re^stered  estate  or  proprietorship  is  also  itself 
a  legal  estate  in  a  strict  sense.  But  it  seems  unnecessary,  and  is 
certainly  apt  to  be  misleading,  to  refer  to  the  registered  estate 
habitually  as  a,  or  the,  legal  estate ;  and  it  seems  positively  con- 

'  Mr.  Arthur  Underbill  (8  Encyd.  Forms,  457)  says :  '  The  general  scheme  of 
the  Land  Transfer  Acts  .  • .  appears  to  be  that  alt  mortgages  should  be  equitable, 
viz.  either  by  the  simple  deposit  of  the  land  certificate ...  or  by  a  formal  registered 
statutory  charge.  . .  .  Both  are  pure  equitable  mortgages.' 

Mr.  Cyprian  Williams  (Wms.  V.  k  P.  11 35)  says  :  'Where  the  registered  pro- 
prietor of  the  land,  who  created  the  registered  charge,  had  himself  the  legal  estate, 
the  registered  proprietor  of  the  registered  charge  appears  to  haye  a  Ugai  inierest  in 
the  land  charged  in  the  nature  of  alien  thereon  for  the  principal  money  and  interest 
charged.' 
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fusing  and  inconvenient  to  call  an  estate  created  off  the  register 
a  legal  estate,  when  ci'eated  solely  by  virtue  of  s.  49  and  not  under 
a  title  independent  of  registration.  The  observations  of  Cozens- 
Hardy  L.J.  in  Capital  and  Counties  Bank  v.  Rhodes  (at  p.  656  of  the 
report),  as  to  legal  estates  off  the  register,  are  not  inconsistent 
with  this  view,  for  those  observations  were  directed  to  the  case  of  a 
person  who  ex  hypothesi  had  the  technical  legal  estate  vested  in  him. 

In  view  of  the  ambiguity  of  the  term  '  legal  estate,'  it  wUl  maisie 
matters  clearer  if  the  question  is  divided  into  three,  and  put  in 
this  way :  (i)  Is  an  assurance  of  the  mortgagor's  registered  estate 
required  ?  (ii)  Is  an  assurance  of  all  the  mortgagor's  estate  off  the 
register  (not  being  the  technical  legal  estate)  required  ?  (iii)  Is  an 
assurance  of  the  technical  legal  estate  required  1 

i.  An  assurance  of  the  mortgagor's  i*egistered  estate  will  of 
course  make  the  mortgagee  the  registered  proprietor  of  the  land, 
and,  if  a  mortgage  were  effected  in  this  way,  it  would  make  a 
registered  charge  superfluous  and  unnecessary.     Cadit  quaestio. 

ii.  In  this  case  it  is  assumed  that  a  conveyance  by  ordinary 
deed  unregistered,  purporting  to  be  of  the  fee  simple,  is  made  to 
the  mortgagee  by  a  mortgagor  who  has  not — or  cannot  be  proved 
to  have — the  technical  legal  fee  in  the  land.  Does  this  help  the 
mortgagee?  It  is  submitted  that  under  no  circumstances  which 
occur  to  one  as  at  all  probable  can  such  an  assurance  be  of  the 
slightest  possible  benefit  to  the  mortgagee  who  takes  a  registered 
moi*tgage  charge.  The  mere  fact  of  an  unregistered  conveyance 
in  fee  bein^  in  existence  will  apparently  neither  help  the  mort- 
gagee to  get  a  better  security,  nor  hinder  the  mortgagor  from 
dealing  with  the  land  subject  to  the  mortgage  charge ;  any  re- 
strictive entries  that  may  be  required  can  be  made  on  the  register 
without  the  necessity  of  an  unregistered  conveyance,  whilst  any 
express  powers  or  rights  may  be  conferred  on  the  mortgagee  by 
apt  clauses  in  the  instrument  of  charge  itself. 

iii.  If  any  *  legal  estate '  is  required  by  the  proprietor  of  a  regis- 
tered mortgage  charge,  it  will  be  the  technical  legal  estate  of  the 
general  law.  Throughout  this  discussion  it  has  been  assumed 
that  the  technical  legal  estate  is  not  outstanding  as  an  adverse 
right,  but  has  been  rendered  innocuous.  The  only  ground  upon 
which  a  mortgagee  can  require  an  assurance  to  himself  of  this 
legal  estate  is  that  his  security  would  othei*wise  be  less  perfect 
than  it  would  be  under  a  mortgage  '  by  way  of  conditional  con- 
veyance.' The  conclusion  that  the  proprietor  of  a  mprtgage  charge 
cannot  safely  dispense  with  an  assurance  of  the  technical  legal 
estate  would  be  totally  at  variance  with  the  whole  scheme  of  the 
system,  since  the  taking  of  such  an  assurance  involves  that  inves- 
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tigation  of  a  chain  of  title  which  it  was  primarily  the  object  of 
the  Act  of  1875  to  make  unDecessarj.  The  question  will  be  dealt 
with  later  on  when  the  incidents  of  the  statutory  charge  are  dis< 
cussed.  It  will  be  submitted  that  there  is  no  real  necessity  for  any 
such  assurance^  though  in  view  of  the  importance  of  the  subject  any 
possible  doubt  on  the  point  might  well  be  set  at  rest  by  legislation, 

a.  The  enactments  expressly  relating  to  the  warranty  of  title  to 
a  mortgage  charge  are  closely  connected  with  those  relating  to  it9 
iuridical  nature,  and  have  already  been  quoted.  These  enactments 
are  extremely  meagre^  and  the  exact  position  occupied  by  a  regis** 
tered  mortgage  charge,  with  respect  to  its  priority  over  unregis* 
tered  interests^  is  largely  a  matter  of  inference  from  other  provi* 
sions  of  the  Acts  and  Bules»  The  three  following  propositions  may 
be  said  to  be  expressly  laid  down.  Mortgage  charges  rank  iiUer  se 
according  to  the  order  of  time  in  which  they  are  registered;  a 
mortgage  charge  will  be  defeated  by  any  outstanding  interest 
superior  to  the  registered  title  to  the  land  itself ;  the  transferee  of 
a  mortgage  charge  may  obtain  a  better  title  than  the  original 
mortgagee.     Other  equally  important  propositions  are  implied. 

One  implied  proposition  is  that  no'  title  under,  a  registered 
charge  is  warranted  unless  the  entry  in  the  register  has  been  made 
by  virtue  of  a  proper  instrument  of  charge.  This  statement  is 
authorized  by  Attorney-General  v.  Odelly  and  has  already  been  re- 
ferred to.  Another  implied  proposition  is  that  the  warranty  of 
title  enjoyed  by  the  registered  proprietor  of  a  mortgage  charge 
cannot  be  superior  to  that  enjoyed  by  the  registered  proprietor  of 
the  land ;  this  results  from  the  fact  that  the  Acts  do  not  directly 
warrant  the  title  of  the  proprietor  of  a  charge  as  they  do  the  titlQ 
of  a  first  proprietor  of  land  and  of  a  transferee  of  the  land :  see  ss.  7, 
8>  3^1 32  of  the  1875  Act;  Attorney-General  v.  Odell,  pp.  75,  77, 8a  of 
the  report.  It  is  self-evident  that  the  extent  of  the  warranty  of  title 
to  a  duly  registered  charge  cannot  be  less  than  that  of  the  mort- 
gagor's warranty  of  title  to  his  land.  A  third  proposition— not  so 
clearly  implied  as  the  last,  but  which  it  is  submitted  holds  good — 
is  that  the  title  to  a  registered  mortgage  charge  is  warranted  as 
against  any  unregistered  disposition  of  the  land,  when  the  technical 
legal  estate  has  once  become  extinguished;  in  other  words,  the 
title  of  the  registered  proprietor  of  a  mortgage  charge  is  prior  to 
other  unregistered  dispositions  of  the  land  whether  purporting  to 
be  of  the  legal  estate  or  otherwise,  and  whether  made  before  or 
after  the  registration  of  the  chai*ge.  The  statutory  efficacy  of  the 
registered  charge  appears  to  be  quite  independent  of  the  existence 
in  the  registered  proprietor  of  the  land  of  any  title  apart  from 
registration ;  only  if  the  legal  estate  represents  enforceable  rights 
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adverse  to  the  registered  proprietorship  of  the  land  could  any  con- 
veyance of  that  legal  estate  take  priority  over  a  registered  charge 
created  by  the  registered  proprietor  of  the  land,  and  with  such 
cases  of  adverse  rights  we  are  not  here  concerned. 

These  propositions  may  be  thus  summed  up.  A  genuine  instru- 
ment of  mortgage  charge,  duly  registered,  confei*8  a  good  title  on  the 
mortgagee,  commensurate  with  that  of  his  mortgagor,  in  priority  to 
all  unregistered  and  subsequently  registered  dispositions  of  the  land. 

3.  The  rights  and  liabilities  expressly  conferred  and  imposed 
respectively  on  mortgagee  or  mortgagor  by  a  re^stered  mortgage 
charge  are  these :— (i)  The  mortgagee  has  a  right  of  action  as  on 
a  covenant  for  payment ;  (ii)  he  may  enter  into  possession  of  the 
land  ;  (iii)  he  may  foreclose  the  mortgagor  s  right  to  redeem ;  (iv) 
he  may  sell  the  land ;  (v)  in  the  case  of  leasehold  land  a  covenant 
is  implied  on  the  part  of  the  mortgagor  to  observe  the  covenants 
in  the  lease. 

i.  By  s.  23  of  the  1875  Act  a  covenant  to  pay  principal  and 
interest  at  the  appointed  time  and  rate  is  implied  on  the  part  of 
the  mortgagor  with  *  the  registered  proprietor  for  the  time  being 
of  the  charge.'  If  desired',  an  express  covenant  can  be  inserted  in 
the  instrument  of  charge.  The  mortgagee  can  therefore  have,  if 
he  chooses,  precisely  the  same  right  of  action  for  recovery  of  prin* 
cipal  and  interest,  as  in  the  case  of  an  ordinary  mortgage  of 
unregistered  land. 

ii.  By  s.  25  of  the  1875  Act  the  mortgagee 

'  may,  for  the  purpose  of  obtaining  satisfaction  of  any  moneys  due 
to  him  under  the  charge,  at  any  time  during  the  continuance  of 
his  charge,  enter  upon  the  land  charged,  or  any  part  thereof,  or 
into  the  receipt  of  the  rents  and  profits  thereof,  subject  nevertheless 
to  the  right  of  any  persons  appearing  on  the  register  to  be  prior 
incumbrancers,  and  to  the  liability  attached  to  a  mortgagee  in 
possession.' 

This  statutory  power  of  entry  confers  on  the  mortgagee  precisely 
the  same  right  of  taking  possession  both  as  against  the  mortgagor 
himself,  and  as  against  an  intruder  or  mere  trespasser,  as  ho  would 
have  under  an  ordinary  mortgage  of  unregistered  land  where  some 
legal  estate  is  vested  in  him.  But  the  statutory  power  does  not 
expressly  give  the  mortgagee  the  benefit  of  the  mortgagor's  rights 
against  the  reveraioner,  where  the  land  is  leasehold,  or  against  the 
lessee,  where  the  land  is  subject  to  an  existing  lease.  As  it  is 
doubtful  whether  these  rights  against  third  parties  are  impliedly 
conferred  by  the  Act,  in  these  two  cases  express  provision  for  con- 
ferring them  must  be  made  by  the  instrument  of  charge. 

With  respect  to  leasehold  land,  supplemental  provisions  must 
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be  inserted  in  the  instrament  of  charge,  or  form  the  subject 
of  a  separate  deed,  with  the  object  of  giving  the  mortgagee  the 
benefit  of  the  lessor's  covenants  in  the  registered  lease  and  enabling 
him  to  stand,  as  regards  those  covenants,  in  the  mortgagor's  shoea 

In  the  same  way  with  respect  to  land  subject  to  an  existing 
lease,  supplemental  provisions  are  necessary  in  order  to  give  the 
mortgagee  the  benefit  of  the  lessee's  covenants,  and  of  the  lessor's 
rights  and  remedies  against  the  lessee.  The  necessity  for  expressly 
giving  the  mortgagee  the  benefit  of  these  rights  and  remedies 
against  third  persons  exists  altogether  independently  of  registration, 
and  is  the  same  whether  the  registered  title  be  absolute  or  pos- 
sessory. Investigation  of  the  mortgagor's  title  to  the  benefit  of 
the  rights  and  remedies  (where  the  mortgagor  is  an  assignee  or 
transferee)  will  only  be  necessary  where  investigation  of  the  title 
to  the  land  would  be  necessary,  i.  e.  the  necessity  of  the  investiga- 
tion will  depend  on  whether  the  registered  title  is  possessory  or 
absolute.  It  seems  clear  that  the  benefit  of  rights  and  remedies  in 
respect  of  a  lease  is  a  right  which  is  included  in  the  '  land '  on  first 
registration,  and  on  every  transfer :  see  1875  Act,  ss.  30,  35  ;  1903 
Rules,  r.  254.  There  may,  however,  be  some  difference  in  the  method 
of  vesting  these  rights  in  the  mortgagee,  according  as  they  have 
been  created  before  or  after  first  registration  of  the  land. 

With  respect  to  these  rights  against  a  reversioner  or  lessee  when 
created  prior  to  first  registration,  they  are  part  of  the  technical 
legal  estate  conferred  by  the  lease,  and  will  continue  (in  the  case 
of  registration  with  possessory  title),  or  may  continue  (in  the  case 
of  registration  with  absolute  title)  in  full  force  as  rights  superior 
to  the  registered  title ;  they  only  differ  in  degree,  as  such  superior 
rights,  from  any  outstanding  fee  simple  in  the  case  of  a  possessory 
title,  or  from  an  outstanding  legal  fee  simple  vested  in  an  unre- 
deemed mortgagee  in  the  case  of  absolute  title.  Hence,  it  would 
be  sufficient  for  the  mortgagee  to  get  in,  where  the  land  is  lease- 
hold, the  legal  term  as  it  existed  prior  to  first  registration,  and, 
where  the  land  is  subject  to  a  lease,  the  freehold  or  leasehold 
reversion  as  this  existed  prior  to  first  registration.  The  convey- 
ance of  the  fee  simple  off  the  register  by  Rhodes  to  the  Bank,  in 
Capital  and  Counties  Bank  v.  Rhodes,  exactly  illustrates  this  method 
of  vesting  in  the  proprietor  of  a  mortgage  charge  the  rights  of  the 
mortgagor  against  the  lessee  under  a  lease  created  before  first 
registration. 

This  method  of  supplementing  the  statutory  rights  conferred  by 
a  mortgage  charge  is  not,  however,  the  only  or  even  the  best 
method,  in  the  case  of  leases  created  before  first  registration,  and 
in  the  case  of  leases  created  subsequently  to  first  registration  is,  it 
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is  submitted,  not  the  proper  method.  Another  and  better  plan  is 
•for  the  mortgagor  to  vest  the  necessary  powers  and  rights,  where 
the  circumstances  require  this,  in  the  mortgagee  by  apt  words  of 
assurance,  so  as  to  give  the  mortgagee  the  benefit  of  the  covenants 
and  provisions  in  the  lease  as  part  of  the  mortgage  security.  If 
any  authority  is  required  that  such  an  assurance  would  be  as 
efficacious  as  a  grant  of  the  legal  estate,  it  seems  sufficient  to  refer 
to  Rogers  v,  Hasegood  [19CX)]  2  Ch.  388,  Where  the  lease  has  been 
created  subsequently  to  fii*8t  registration,  a  grant  of  the  legal  estate 
appears  to  be  altogether  inappropriate,  and  the  only  proper  method 
of  giving  the  mortgagee  the  benefit  of  the  covenants,  &c.,  in  such 
a  lease  would  be  to  vest  these  rights  in  him  by  special  words  of 
assurance  as  above  suggested. 

One  result  of  the  mortgagee,  even  after  entry  into  possession, 
having  a  secuiity  by  way  of  charge  only,  and  not  by  way  of 
conveyance  of  the  mortgagor's  estate,  is  that  he  can  only  acquire 
that  estate  by  means  of  foreclosure,  or  by  having  the  register 
rectified  after  being  in  ix>ssession  under  circumstances  which,  had 
the  land  been  unregistered,  would  have  given  him  a  title  under  the 
Limitation  Acts.  The  practical  disadvantages  of  this  difficulty  in 
gaining  a  title  by  length  of  undisturbed  possession  hardly*  seem 
sufficiently  grave  to  justify  any  extraordinary  expedients  for 
avoiding  them,  if  that  be  possible. 

iii.  The  remedy  of  foreclosure  is  conferred  by  s.  %6  of  the  1875 
Act,  and  the  moitgagee 

*  may  enforce  a  foreclosure  or  sale  of  the  land  charged,  in  the  same 
manner  and  under  the  same  circumstances  in  and  under  w^hich  he 
might  enforce  the  same  if  the  land  had  been  transferred  to  him  by 
way  of  mortgage,  subject  to  a  proviso  for  redemption  on  payment 
of  the  money  named  at  the  appointed  time.* 

On  obtaining  an  order  of  foreclosure  absolute  the  mortgagee  may 
be  registered  as  proprietor  of  the  land  (r.  164).  The  title  thus 
gained  by  the  mortgagee  is  at  least  equal  to  the  title  gained  by  an 
ordinary  foreclosure  of  unregistered  land,  and  so  far  as  the  title  is 
warranted  is  to  that  extent  better  than  an  ordinary  title. 

iv.  By  s.  27  of  the  Act  of  1875  the  mortgagee  'with  a  power  of 
sale  may,  at  any  time  after  the  expiration  of  the  appointed  time, 
sell  and  transfer  the  land  ...  in  the  same  manner  as  if  ho  were  the 
registered  proprietor  of  such  land.'  By  d.  9  (2)  of  the  1897  Act 
the  statutory  powers  conferred  on  mortgagees  by  ss.  19  to  24  of 
the  Conveyancing  Act,  1881,  are  conferred  on  mortgagees  by 
mortgage  charge,  so  that  every  mortgage  charge  ipso  facto  confers 
a  power  of  sale;  any  desired  power  of  sale  may,  however,  be 
inserted  in  the  instrument  of  mortgage  charge,  so  that  the  mort^ 
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gagee  can  have  precisely  the  same  power  of  sale  as  he  could  have 
in  a  mortgage  of  unregistered  land.  The  effect  of  transfer  by 
a  mortgagee  to  a  purchaser  appears  to  be  that  the  purchaser 
obtains  whatever  estate  or  interest  was  vested  in  the  mortgagor 
at  the  time  of  the  mortgage  being  created,  and  any  interests, 
whether  r^stered  or  unregistered,  created  by  the  mortgagor 
subsequently  to  the  re^tration  of  the  mortgage  charge,  will  be 
overridden  by  the  registration  of  the  mortgagee's  transfer  to  the 
purchaser.  The  transfer  by  the  mortgagee  may  be  said  to  operate 
as  the  exercise  of  a  statutory  power  over  the  mortgagor's  registered 
estate  in  the  land.  The  practical  importance  of  the  mortgagor's 
interest  being  regarded  aa  an  estate,  and  not  a  mere  power,  is 
considerable,  for  the  mortgagee  would,  were  the  mortgagor's 
interest  to  be  considered  a  power  only,  be  exercising  a  power 
over  a  power,  and  it  would  be  almost  impossible  to  say,  in  the 
inextricable  confusion  which  would  be  the  result,  what  interest 
the  purchaser  would  eventually  be  found  to  have  acquired.  The 
effect  of  a  transfer  from  the  mortgagee  seems  to  be  best  described 
by  saying  that  the  purchaser  from  the  mortgagee  takes  the  same 
rights  of  property  in  the  Ian4  as  the  mortgagor  had  when  he 
created  the  moi*tgage  charge. 

V.  By  B.  2^4,  which  applies  only  to  leasehold  land,  a  covenant  is 
implied  by  the  mortgagor  '  with  the  registered  proprietor  for  the 
time  being  of  the  charge '  to  perform  and  observe  the  covenants, 
ftc,  in  the  registered  lease.  This  is  the  covenant  now  implied  in 
mortgages  of  unregistered  land  by  virtue  of  the  Conveyancing  Act, 
1881,  s.  7  (D). 

On  production  of  the  statutory  form  of  discharge,  or  other 
evidence  of  satisfaction  of  the  security,  the  'cessation'  of  the 
mortgage  charge  is  noted  on  the  register,  and  the  charge  over 
the  land  thereupon  ceases  to  exist:  1875  Act,  s.  28. 

The  stattltory  incidents  of  a  mortgage  charge,  supplemented  by 
express  provisions  in  the  case  of  leasehold  land  and  land  subject  to 
an  existing  lease,  thus  appear  to  confer  on  the  mortgagee  sub- 
stantially the  same  security  that  would  be  conferred  by  an 
ordinary  mortgage,  with  one  exception — that  he  caunot  so  easily 
acquire  the  mortgagor's  estate  by  virtue  of  long  possession.  It  is, 
of  course,  assumed  that  no  question  arises  of  any  technical  legal 
fee  or  term  of  years  being  outstanding  so  as.  to  defeat  the  registered 
title. 

The  main  propositions  contended  for,  in  relation  to  the  whole 
subject,  are  these : 

I.  The  new  statutory  mortgage  takes  effect  as  a  complete  or 
strictly  legal  charge  on  the  mortgagor's  estate  in  the  land ; 
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if  ihey  had  belonged  to  MuBcat,  while  France  has  not  acceded  to  that 
part  of  the  General  Act  of  the  Brussels  Conference  of  1890  which 
authorized  the  application  of  exceptional  measures.  In  1895  and 
1897  the  Sultan  of  Muscat,  under  British  instigation,  applied  in 
vain  to  France  to  withdraw  her  protection  from  the  Gallicized 
dhow-0¥niers  (boutriers/rancis^s).  And  at  last  the  British  Govern- 
ment brought  forward  the  plea  that  the  protection  which  France 
persisted  in  granting  was  a  violation  of  the  declaration  of  March  10, 
1862,  by  which  the  two  powers  reciprocally  promised  to  respect 
the  independence  of  the  Sultan  of  Muscat.  That  plea  Great  Britain 
and  France  referred  to  the  arbitration  of  the  Hague  Court,  by  an 
agreement  of  October  13, 1904,  in  which  the  questions  to  be  decided 
were  determined  by  reference  to  a  recital  couched  in  the  following 
terms : — 

*  Whereas  the  Government  of  His  Britannic  Majestv  and  that  of 
the  French  republic  have  thought  it  right,  by  the  declaration  of 
March  jo,  1862,  "to  engage  reciprocallv  to  respect  the  indepen- 
dence "  of  His  Highness  the  Sultan  of  Muscat ; 

'  And  whereas  difficulties  as  to  the  scope  of  that  declaration  have 
arisen  in  relation  to  the  issue  bv  the  French  republic,  to  certain 
subjects  of  His  Highness  the  Sultan  of  Muscat,  of  papers  autho- 
rizing them  to  fly  the  French  flag, 

'And  also  as  to  the  nature  of  the  privileges  and  immunities 
claimed  by  subjects  of  His  Highness  who  are  owners  or  masters 
of  dhows  and  in  possession  of  such  papers,  or  are  members  of  the 
crew  of  such  dhows  and  their  families,  especially  aa  to  the  manner 
in  which  such  privileges  and  immunities  affect  the  jurisdiction  of 
His  Highness  the  Sultan  over  his  said  subjects.' 

Thus  two  distinct  questions  were  put  to  the  Court,  the  first  as 
to  the  lawfulness  of  the  grant  of  the  flag,  the  second  as  to  the 
rights  to  be  enjoyed  under  such  grant  if  lawful. 

The  members  of  the  Court  chosen  as  arbitrators  were,  by  Great 
Britain,  Mr.  Melville  W.  Fuller,  Chief  Justice  of  the  United  States  ; 
by  France,  the  Jonkheer  A.  F.  de  Savomin  Lohman,  former 
Minister  of  the  Interior  of  the  Netherlands,  former  professor  in  the 
Free  University  of  Amsterdam,  member  of  the  Second  Chamber 
of  the  States-General.  These  not  having  agreed  within  a  month 
on  the  choice  of  a  third  arbitrator,  the  king  of  Italy,  named  for  the 
purpose  in  the  agi'eement  of  reference,  appointed  as  such  Dr.  Henry 
Lammasch,  Professor  of  International  Law  in  the  University  of 
Vienna,  member  of  the  House  of  Lords  in  the  Austrian  Pai*Iiament. 

The  sentence,  which  is  signed  by  all  three  arbitrators,  deals  as 
follows  with  the  first  question.  They  refer  to  Art.  32  of  the  General 
Act  of  the  Brussels  Conference  of  1890,  which  on  January  2,  1892, 
became  binding  on  France  in  relation  to  Great  Britain  by  her 
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accession  to  that  part  of  the  Act.  By  it,  for  the  purpose  of  sup- 
pressing the  slave  trade  and  in  the  general  interests  of  humanity, 
it  was  agreed  that  the  authority  to  use  the  flag  of  one  of  the 
signatory  powers  should  in  future  only  be  granted  to  native  vessels 
satisfying  three  conditions,  of  which  the  first  was  that  '  their  fitters- 
out  or  owners  must  be  either  subjects  of  or  persons  protected  by 
the  power  whose  fiag  they  claim  to  fiy/  Consequently,  although 
'before  January  a,  1892,  France  was  entitled  to  authorize  vessels 
belonging  to  subjects  of  EUs  Highness  the  Sultan  of  Muscat  to  fiy 
the  French  flag,  being  only  bound  by  her  own  legislation  and 
administrative  rules' — first  paragraph  of  formal  award  on  first 
question  —  and  although  *  dhow -owners  who  before  1892  were 
authorized  to  use  the  French  fiag  retain  that  authority  as  long  as 
France  renews  it  to  the  grantee ' — second  paragraph  of  same  award 
— ^after  that  date  she  could  no  longer  grant  her  fiag  to  subjects  of 
Muscat  not  falling  under  the  description  of  persons  protected  by 
her  (sei  protSgis)  as  employed  in  the  Brussels  Act.  What,  then,  is 
the  sense  to  be  given  to  that  expression  in  the  interpretation  of 
the  Act?  On  the  one  hand  there  was  to  be  considered  the  very 
widely  extended  right,  sanctioned  by  long-standing  custom,  of  grant- 
ing European  or  American  protection,  in  Turkey  and  other  Eastern 
countries,  to  persons  'whose  religion  and  social  manners  do  not 
assimilate  with  the  religion  and  manners  of  those  countries ' — the 
words  are  Mr.  Secretary  Marcy's  of  the  United  States — or  who, 
notwithstanding  the  absence  of  any  such  dissimilarity,  ai'e  con- 
nected by  service  or  some  other  substantial  tie  with  the  power 
granting  the  protection.  Viewed  in  this  light,  there  could  be  no 
objection  to  the  grant  of  French  protection  to  Muscat  Arabs 
having  some  kind  of  establishment  or  home  in  a  French  colony  or 
protectorate. 

On  the  other  hand  there  was  a  consideration  which  prevailed 
with  the  Court,  thereby  constituting  that  testimony  to  inter- 
national law  as  a  progressive  science,  and  that  avowed  develop- 
ment of  it,  which  have  been  referred  to  above  as  making  the 
sentence  remarkable.  Certain  dealings  with  Turkey  and  Morocco, 
of  no  very  old  date,  were  held  to  have  undermined  the  system  of 
protection  in  the  East,  and  introduced  a  new  law  of  the  widest 
application.  This  is  so  important  that  it  shall  be  given  in  the 
words  of  the  official  translation  of  the  sentence : — 

'  Whereas,  in  default  of  a  definition  of  the  term  protigi  in  the 
General  Act  of  the  Brussels  Conference,  this  term  must  be  imder- 
stood  in  the  sense  which  corresponds  best  as  well  to  the  elevated 
aims  of  the  Conference  and  its  Final  Act  as  to  the  principles  of  the 
law  of  nations,  as  they  have  been  expressed  in  treaties  existing  at 
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that  time,  in  internationally  reoognized- legislation,  and  in  intern- 
national  practice : 

*  Whereas  the  aim  of  the  said  Art.  32  is  to  admit  to  navigation 
in  the  seas  infested  by  the  slave  trade  only  those  native  vessels 
which  are  under  the  strictest  surveillance  of  the  signatory  powers, 
a  condition  which  can  only  be  secured  if  the  owners,  fitters-out 
and  crew  of  such  vessels  are  exclusively  subjected  to  the  authority 
and  jurisdiction  of  the  state  under  whose  flag  they  are  sailing : 

*  Whereas,  since  the  restriction  which  the  term  proiigi  underwent 
in  virtue  of  the  legislation  of  the  Ottoman  Porte  of  1863,  1 865  and 
1869,  especially  of  the  Ottoman  law  of  Sefer  23,  la^o  (August, 
1863),  implicitly  accepted  by  the  powers  which  enjoy  the  righto  of 
capitulations — and  since  the  treaty  concluded  between  France  and 
Morocco  in  1863,  to  which  a  great  number  of  other  powers  have 
acceded,  and  which  received  the  sanction  of  the  Convention  of 
Madrid  of  July  30,  1880— the  term  /?r(7^^/ embraces,  in  relation  to 
states  of  capitulations,  only  the  following  classes :  ist,  persons  being 
subjects  of  a  country  which  is  under  the  protectorate  of  a  power 
whose  protection  they  claim ;  2nd,  individuals  corresponding  to  the 
classes  enumerated  in  the  treaties  with  Morocco  of  1863  and  1880, 
and  in  the  Ottoman  law  of  1863  ;  3rd,  persons  who  under  a  special 
treaty  have  been  recognized  as  proUgiB^  like  those  enumerated  by 
Art.  4  of  the  French-Muscat  Convention  of  1844;  and  4tb,  ^ose 
individuals  who  can  establish  that  they  had  been  considered  and 
treated  as  proUgh  by  the  power  in  question  before  the  year  in 
which  the  creation  01  new  prot^gSt  was  regulated  and  limited,  that 
is  to  say  before  the  year  1863,  those  individuals  not  having  lost 
the  status  they  had  once  legitimately  acquired : 

'  Whereas,  idthough  the  powers  have  expresM  verbu  resigned  the 
exercise  of  the  right  to  creaie  jorot/g A  in  unlimited  number  only 
in  relation  to  Turkey  and  Morocco,  nevertheless  the  exercise  of 
this  pretended  right  has  been  abandoned  also  in  relation  to  other 
Oriental  states,  analogy  having  always  been  recognized  as  a  means 
to  complete  the  very  deficient  written  regulations  of  the  capitu- 
lations  as  far  as  circumstances  are  analogous : 

'Whereas  on  the  other  hand  the  concession  de facto  made  by 
Turkey,  that  the  status  of  proUgSi  [should]  be  transmitted  to  the 
descendants  of  persons  who  in  1863  had  enjoyed  the  protection  of 
a  Christian  power,  cannot  be  extended  by  analogy  to  Muscat, 
where  the  circumstances  are  entirely  dissimilar,  the  proiigi%  of  the 
Christian  powers  in  Turkey  being  of  race,  nationality  and  religion 
different  from  their  Ottoman  rulers,  whilst  the  inhabitants  of  Sur 
and  other  Muscat  people  who  might  apply  for  French  flags  are 
in  all  these  respects  entirely  in  the  same  condition  as  the  other 
subjects  of  the  Sultan  of  Muscat.* 

For  these  reasons  the  Court  held — third  paragraph  of  formal 
awai'd  on  first  question — that  'after  January  a,  189a,  France  was 
not  entitled  to  authorize  vessels  belonging  to  subjects  of  His  High- 
ness the  Sultan  of  Muscat  to  fly  the  French  flag,  except  on  con- 
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dition  that  their  owners  or  fitters-out  had  established  or  should 
establish  that  they  had  been  considered  and  treated  bj  France  as 
her  proUg4»  before  the  year  1863/  On  comparing  this  with  the 
first  and  second  paragraphs  of  the  same  award,  which  have  been 
given  above,  it  appears  that  the  change  in  the  law  as  to  the  pro- 
tection of  persons  is  dated  from  1863,  but  that  it  is  not  applied  to 
the  grant  of  the  flag  till  1892,  when  an  express  stipulation  made 
that  grant  depend  on  the  status  of  the  recipient.  The  change 
made  in  1863  would  seem  not  to  have  been  thought  to  limit  the 
grant  of  the  flag  to  the  dhow,  so  far  as  that  can  have  any  effect 
independent  of  the  status  of  the  persons  sailing  the  dhow  under 
the  flag. 

The  formal  award  on  the  second  question  needs  only  to  be 
stated,  as  in  the  official  translation : — 

'  1st.  Dhows  of  Muscat  authorized  as  aforesaid  to  fly  the  French 
flag  are  entitled  in  the  territorial  waters  of  Muscat  to  the  invio- 
lability provided  by  the  French-Muscat  treaty  of  November  17, 
1844: 

*  %xA.  The  authorization  to  fly  the  French  flag  cannot  be  trans- 
mitted or  transferred  to  any  other  person  or  to  any  other  dhow, 
even  if  belonging  to  the  same  owner : 

'3rd.  Subjects  of  the  Sultan  of  Muscat  who  are  owners  or 
masters  of  dhows  authorized  to  fly  the  French  flaff,  or  who  are 
members  of  the  crews  of  such  vessels  or  who  bdong  to  their 
families,  do  not  enjoy  in  consequence  of  that  fact  any  right  of 
exterritoriality  which  could  exempt  them  from  the  sovereignty, 
especially  from  the  jurisdiction,  of  His  Highness  the  Sultan  of 
Muscat.' 

It  might  have  been  foreseen  that  in  the  hands  of  an  international 
court  of  arbitration^  international  law,  like  the  English  common 
law  in  the  hands  of  the  judges,  would  enter  on  a  freer  course  of 
development  than  could  be  given  it  by  jurists  not  writing  with 
authority.  The  sentence  now  under  consideration  is  an  instructive 
example  of  that  process,  and  it  further  iUustrates  the  Uberty  of 
the  Court  in  the  fact  that  its  conclusions  are  reached  without  any 
notice  of  the  Anglo-French  engagement  to  respect  reciprocally  the 
independence  of  Muscat,  which  figures  at  the  head  of  the  agree- 
ment of  reference.  The  Court  quotes  Art  48  of  the  Hague  Con- 
vention under  which  it  sits,  as  empowering  it  'to  declare  its 
competence  in  interpreting  the  agreement  of  reference  as  well  as 
the  other  treaties  which  may  be  invoked  in  the  case,  and  in 
applying  the  principles  of  international  law/ 

J.  Westlake. 
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THE  mCJIDENCE  OF  ESTATE  DUTY  IN  REQARD  TO 
PERSONALTY. 

NO  couDBel,  no  Rolioitor,  no  Inland  Revenne  official  conversant 
with  the  death  duties  would  hesitate  to  reply  (if  the  question 
were  asked  of  him)  that  estate  duty  payable  in  respect  of  a  testator's 
personal  estate  must  be  paid  out  of*  his  residuary  personalty  at  the 
expense  of  the  residuary  legatees.  'The  duty  on  all  personal 
property  passing  under  the  will  to  the  executor  is  prima  facie 
•payable  out  of  the  residuary  personal  estate  as  was  the  case  with 
probate  duty  *.' 

Ever  since  the  Finance  Act^  1894,  which  came  into  operation  on 
August  1, 1894,  executors  have  acted  on  this  assumption  of  the  law, 
and  the  duty  deducted  by  them  from  the  residuary  personalty  at 
the  cost  of  the  residuary  legatees  must  represent  a  sum  of  great 
magnitude^  nevertheless,  when  we  seek  to  find  either  authority,  or 
principle,  for  this  practice,  we  shall  learn  with  surprise  how  slender 
is  the  basis  on  which  the  present  law  resta 

There  would  appear  to  be  only  two  decisions  which  bear  directly 
on  the  point.  In  re  JFebber^  Mr.  Justice  North  held  that  estate 
duty  had  to  be  borne  by  the  residuary  legatees,  but  it  is  difficult  to 
discover  upon  what  principle  the  learned  judge  proceeded,  and  in 
one  report  ^  he  is  stated  to  have  merely  said,  *  The  estate  duty  • .  • 
must  clearly  be  paid  out  of  residue;*  but,  as  Sir  George  Jessel  once 
remarked, '  If  a  case  lays  down  a  principle  it  is  a  guide  to  other 
judges,  but  a  mere  decision  where  you  cannot  find  out  the  principle 
is  of  no  use  at  all** 

The  other  decision  directly  bearing  on  the  question  is  re  Culver^ 
hou9e  \  where  Mr.  Justice  Kekewich  decided  that  estate  duty  on 
leaseholds  specifically  bequeathed  falls  on  the  testator^s  residuary 
personalty  and  not  on  the  specific  legatee ;  the  judgment  depends 
on  s.  9  (ss.  i)  of  the  Finance  Act,  1894,  which  section  will  form  the 
subject  of  comment  later  in  this  article. 

These  two  cases  were  succeeded  by  several  conflicting  decisions 
dealing  with  the  question  of  the  incidence  of  estate  duty  between 
on  the  one  hand  the  appointees  of  a  fund  appointed  by  a  testator 
under  a  general  power  of  appointment,  and  on  the  other  hand  his 
residuary  legatees.    In  these  decisions  in  which  Mr.  Justice  Keke- 

^  Hanson  on  Death  Duties,  1904,  p.  15  a. 

*  [1896]  I  Ch.  914.  »  74  L.  T.  245.  *  [1896]  a  Ch.  251. 
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wich  ftnd  Mr.  Justice  Byrne  held  that  the  duty  had  to  be  borne  by 
the  appointees  ^,  and  Mr.  Justice  Buckley  and  Mr.  Justice  Swinfen 
Eady  held  that  it  fell  on  the  residuary  legatees  ^,  it  was  assumed 
that  the  testator's  general  personalty  (i.  e.  not  appointed  by  him 
under  a  general  power)  had  to  discharge  the  estate  duty  on  all  his 
personalty,  but  no  grounds  for  that  assumption  are  discussed.  It 
is  unnecessary,  for  the  present  purpose,  to  comment  on  this  line  of 
cases,  but  it  will  suffice  to  note  that  the  point  at  issue  turned  on  the 
question  whether  under  s.  9  (ss.  1)  of  the  Finance  Act,  1 894,  assets 
passing  under  a  will  appointed  under  a  general  power  stand  on  the 
same  footing  as  respects  the  incidence  of  estate  duty  as  the  testator's 
general  personalty. 

As  has  been  remarked,  the  last  mentioned  class  of  cases  turned 
on  the  construction  of  s.  9  (ss.  i)  of  the  Finance  Act,  1894,  it  being 
obvious  that  in  order  to  ascertain  the  question  of  incidence,  the 
first  course  would  be  to  determine  this,  if  possible,  from  the  Ian* 
guage  of  the  Act  itself.  Thus,  in  the  later  case  oi  Berry  v.  Gaukroger  ', 
the  Court  of  Appeal  were  able  to  place  a  construction  on  another 
section  of  the  Act  (s.  8,  ss.  4)  which  enabled  them  to  hold  that,  so  far 
as  the  proceeds  of  the  sale  of  land  in  trust  for  conversion  were 
applied  towards  payment  of  specific  legacies  and  an  annuity,  the 
estate  duty  had  to  be  borne  proportionately  by  the  specific  l^atees 
and  the  annuitant,  and  not  by  the  residuary  legatees. 

From  what  has  been  said,  the  rule  of  incidence  as  to  estate  duty 
as  regards  a  testator's  personalty  seems  to  be  based  on  (i)  the 
corresponding  incidence  of  probate  duty,  and  (2)  on  some  inference 
to  be  drawn  from  s.  9  (ss.  1}  of  the  Finance  Act,  1894. 

In  regard  to  the  analogy  of  probate  duty,  the  oldest  death  duty, 
it  is  clear  from  55  Qeo.  III,c.  184  (which,  though  amended  as  to 
the  rates  imposed,  still  regulates  this  duty)  that  it  was  imposed  only 
on  personalty,  with  which  alone  probate  was  concerned,  re  Bourne  *• 
How  there  can  be  any  possible  analogy  between  probate  duty  and 
estate  duty  is  difficult  to  discover,  since  the  latter  is  leviable  on 
'all  property  real,  or  personal,  settled  or  not  settled'  which  passes 
on  the  death  of  every  person  dying  after  the  commencement  of  the 
Finance  Act,  1894,  and  is  charged  on  the  testator's  whole  estate 
(see  8.  i). 

The  next  question  is  whether  (as  appears  to  have  been  so  con« 
sidered  in  the  cases  relating  to  eistate  duty  affecting  personalty 
appointed  under  a  general  power)  any  inference  as  to  the  incidence 
between  the  beneficiaries  of  the  duty  affecting  a  testator  s  general 


^  lU  TnoBwre  [1900]  2  Ch.  648,  Be  Maddock  [1901]  a  Ch.  373,  RePiywtr{ibi)  659. 
[I 
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personalty  is  to  be  drawn  from  s.  9  (ss.  i)  of  the  Finance  Act, 
1894. 

It  is  submitted  that  a  careful  perusal  of  this  Act  as  a  whole 
shows  that  its  draftsmen  never  had  in  mind  the  incidence  of  the 
duty  as  between  the  different  beneficiaries.  Even  s.  14,  which  from 
its  heading  might  perhaps  suggest  an  intention  to  make  some  pro- 
vision on  the  subject,  has  been  held  to  have  been  not  so  intended, 
Wade  V.  1Fade\  moreover,  the  following  remarks  which  were  made  as 
regards  a  kindred  death  duty  are  equally  applicable  to  duty  under  the 
Finance  Act,  1894*  '  There  is  no  doubt  that  it  was  not  intended  by 
the  Act  to  decide  questions  between  different  parties.  The  object 
of  the  Act  is  to  provide  for  levying  duty  for  the  Inland  Revenuci 
and  in  an  Act  of  that  kind  one  does  not  expect  to  find  rules  as  to 
administration  of  estates  laid  down,'  re  Foeter  \ 

It  is  submitted  that  the  framers  of  the  Finance  Act,  1894,  only 
had  in  view  the  recovery  of  duty  by  any  person  paying  duties 
under  it  from  other  persons  who  are  accountable  to  him,  hence  the 
elaborate  machinery  provided  by  the  Act  for  the  payer's  protection, 
and  that  as  regards  an  executor  under  s.  9  (ss.  i)  it  was  assumed 
that  where  the  testator's  personalty  was  under  his  executor's  control 
the  executor  would  necessarily  be  able  to  recoup  himself,  and 
where  this  was  not  so,  the  Act  provides  means  for  its  recovery,  and 
it  is  further  submitted  that  neither  s.  9  (ss.  i)  nor  any  other  part  of 
the  Act  was  intended  to  declare  how  the  duty  should  be  borne 
between  the  beneficiaries  themselves. 

It  is  therefore  contended  that  in  dealing  with  the  incidence  be- 
tween beneficiaries  of  duties  imposed  by  the  Act  the  fact  should 
be  dearly  recognized  that  it  was  never  intended  by  its  framers  to 
provide  for  that  incidence,  but  of  course  if  any  inference  in  regard 
to  incidence  is  capable  of  being  drawn  from  the  language  of  this 
statute  in  any  particular  case,  it  may  properly  govern  the  question. 

Thus  in  Berry  v.  Gankroger  (supra),  the  Court  of  Appeal  were 
sufficiently  astute  to  construe  s.  8  (ss.  4}  of  the  Act  as  imposing 
a  direct  liability  to  the  Crown  on  the  part  of  the  beneficiary,  conse- 
quently it  was  held  that  as  between  the  persons  entitled  to  the 
testator's  estate  the  burthen  fell  on  the  ben^ciaries,  who  were  thus 
rendered  liable.  We  may  compare  under  this  principle  the  liability 
of  a  specific  legatee  for  legacy  duty  as  between  himself  and  the 
residuary  legatee.  The  Legacy  Duty  Act,  1 796,  s.  6,  having  made  the 
legatee  responsible  as  well  as  the  executor,  it  was  held  that '  the  law 
oasts  on  the  legatee  the  liability  to  settle  the  duty,'  FMtsr  v.  Ley  '. 

Assuming  that  the  Finance  Act,  1894,  does  not  inferentially 
provide  for  the  incidence  of  estate  duty  as  regards  a  testator's  per- 

»  [1898]  a  Ch.  376.  '  [1897]  »  Cb-  487-  •  2  King.  N.  C.  369. 
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Bonalty  we  must  have  recourse  to  'the  general  law  applicable 
to  .  •  .  adjustment  and  recoupment  as  between  the  residuary  and 
pecuniary'  legatees  (Berry  v.  Gaukroger  (supra)  per  Romer  L.  J.), 
and  the  principle  in  such  circumstances  would  clearly  be  that  each 
beneficiary  shall  bear  the  burthen  of  the  estate  duty  in  proportion 
to  his  interest  in  the  property  chargeable.  Berry  v.  Oaukroger  (supra), 
re  Offord^,  or  to  adopt  Mr.  Austen  CartmeU's  argument  for  the 
residuary  legatee  in  re  Webber  (the  first  decision  on  the  question,  to 
which  allusion  has  already  been  made).  '  The  presumption  is,  in 
the  absence  of  words  to  the  contrary,  that  the  testator  iAtends  that 
each  share  of  his  estate  shall  bear  its  aliquot  part  of  a  burden  which 
is  not  created  by  him,  but  by  the  Legislature,  and  is  a  paramount 
charge  subject  to  which  all  parties  take  V 

As  the  law  now  stands,  the  testator's  realty  ^,  and  in  all  other 
cases  where  estate  duty  is  payable,  save  where  the  executor  is 
primarily  accountable  under  s.  6  (ss.  %)  (the  question  of  appointed 
personalty  being  doubtful),  the  duty  has  to  be  borne  by  each 
beneficiary  in  proportion  to  his  interest  {Berry  v.  Gdnkroger  (supra), 
p.  131  per  dictum  of  Vaughan  Williams  L.J.),  and  settlement 
estate  duty,  which  in  the  main  follows  the  estate  duty,  falls  on  the 
settled  property  and  not  on  the  testator's  residuary  personal  estate  ^. 

Therefore  the  only  exception  where  estate  duty  is  not  payable  by 
each  beneficiary  entitled  to  the  property  charged  with  it  in  propor- 
tion to  his  interest  therein,  is  the  case  of  personalty  of  a  testator, 
where,  as  between  specific  or  pecuniary  legatees  and  the[residuary 
legatees,  it  has  to  be  borne  by  the  latter.  It  is  submitted  that  in 
principle  no  such  exception  should  have  been  permitted. 

The  existing  law  of  incidence  in  this  respect  appears  to  be  open 
to  much  criticism,  it  depends  on  no  clear  principle,  and  the  whole 
basis  may  possibly  at  any  time  be  upset  by  a  litigant  who  feeU 
disposed  to  test  it  in  the  Court  of  Appeal ;  moreover,  it  is  full  of 
anomaly.  If  a  testator  gives  a  house  held  for  a  term  of  1000 
years,  the  residuary  legatee  has  to  pay  the  estate  duty  on  it  \  but  if 
the  house  happens  to  be  freehold,  Uie  devisee  has  to  pay  it.  If 
a  legacy  is  payable  out  of  a  testator's  residuary  personalty,  the 
residuary  legatee  has  to  pay  it ;  but  if  the  testator  gives  a  legacy 
out  of  a  fund  which  he  appoints  under  a  general  power,  it  is 
doubtful  whether  the  pecuniary  legatee  has  not  to  pay  it.  If  the 
trustee  of  the  fund  and  not  the  executor  is  primarily  liable,  the 
l^atee  has  to  pay  it,  re  Dixon  *  (Buckley  J.). 

The  remedy  for  this  diversity  and  uncertainty  is  the  passing  of 

"  [1896]  I  Ch.  357.         •  74  L.  T.  at  p.  345.  »  lU  Sharman  [1901]  3  Ch.  380. 

*  lU  Maryon-WiUon  [1900]  i  Ch.  565,  F.  Act  1896,  8.  19. 
'  lU  CvUverfuuM  (supra).  *  [1903]  I  Oh.  348. 
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an  Act  which  shall  provide  for  the  incidence  of  the  estate  duty  as 
between  the  various  beneficiaries  concerned,  and  considering  the 
value  of  property  affected  by  the  question  it  is  surely  one  which 
the  Legislature  should  promptly  deal  with,  and  if  any  legislation  is 
contemplated,  it  would  perhaps  be  well  to  provide  for  the  incidence 
of  all  the  existing  death  duties  as  between  the  persons  beneficially 
entitled  in  the  absence  of  any  express  direction  in  the  instrument 
relating  to  the  property. 

The  scope  of  any  enactment  on  the  subject,  it  is  suggested, 
should  be  to  provide  that  in  every  case  death  duties  shall  be  bomo 
by  the  beneficiaries  in  proportion  to  their  several  interests,  unless 
the  donor  has  expressly  provided  differently.  In  this  connexion  it 
might  be  considered  that  in  certain  cases,  such  as  close  relationship 
of  the  beneficiary  to  the  testator,  or  where  the  trouble  of  appor- 
tioning the  duty  might  be  disproportionate  to  the  amount  involved, 
the  death  duties  (by  a  graduated  arrangement  if  thought  proper) 
should  faU  exclusively  on  the  testator's  residuary  estate ;  thus,  if  the 
value  of  the  residuary  estate  was,  say,  £20,000,  a  gift  of  any  kind 
specifically  given  under  the  value  of,  say,  £500  might  be  deemed 
to  be  payable  out  of  the  testator's  residuary  personalty,  or  his 
realty  given  in  trust  for  conversion,  or  out  of  both  rateably,  fi-ee 
from  all  death  duties  unless  the  testator  otherwise  provides. 

The  writer  believes  that  enough  has  been  shown  to  prove,  not 
only  the  desirability  but  the  actual  necessity  of  an  Act  to  regulate 
as  between  the  beneficiaries  the  incidence  of  the  death  duties,  which 
may  involve  sums  of  considerable  amount,  and  it  may  also  be 
pointed  out  that  any  deviation  by  executors  from  their  strict  legal 
duties  in  this  matter  may  involve  personal  liability,  a  risk  which 
an  Act  dealing  comprehensively  with  the  whole  subject  might 
possibly  avoid. 

W.  Stbachan. 
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THE  CASE  OF  SIR  EDMUND  BERRY  GODFREY. 

IN  an  article  in  the  last  number  of  this  Review,  Mr.  John 
Pollock,  the  author  of  the  Popish  Plot,  published  in  1903, 
brings  against  me  several  charges  in  relation  to  my  book,  Who 
Killed  Sir  Edmund  Berry  Godfrey  ?  The  article  extends  over  twenty 
pages.  It  is  manifestly  impossible  that  in  the  space,  necessarily 
limited,  placed  at  my  disposal  by  the  courtesy  of  the  Editor,  I 
should  deal  with  all  the  counts  of  Mr.  Pollock's  indictment.  I  will 
reply  as  briefly  as  possible  to  the  graver  charges. 

I  mentioned,  as  among  the  terrible  results  of  the  Popish  Plot, 
the  effect  produced  in  Paris  by  the  reports  of  the  persecution  of 
Catholics  in  England  arising  out  of  the  supposed  revelations  of 
Oates : — 

'  Cruel  persecution  of  the  French  Protestants  and,  finally,  the 
Revocation  of  the  Edict  (of  Nantes)  were  the  answer  to  the  cry 
for  revenge.* 

Mr.  PoUock  says  that  this  statement  shows  *  an  artless  ignorance 
of  the  European  history  of  the  time.'  The  Popish  Plot  *  broke 
out'  in  October,  1678.  The  Edict  of  Nantes  was  revoked  in 
October,  1685,  but  all  the  worst  features  of  the  French  persecution 
arose  some  years  before  this.  For  my  statement  I  have  the  autho- 
rity of  the  letters  from  and  to  Henry  Savile,  the  envoy  in  Paris 
of  Charles  II  (Savile  Correspondence,  Camden  Society,  1858).  On 
June  5,  1679,  Savile  writes  : — 

*  The  Archbishop  of  Paris,  and  the  P^re  de  la  Chaise,  do  all  they 
can  to  prevail  with  this  king  to  make  him  revenge  the  quarrel  of 
the  English  Catholics  upon  the  French  Protestants,  who  tremble 
for  fear  of  some  violent  persecution '  (p.  93). 

Other  references  to  the  subject  will  be  found  on  pp.  98,  100,  105, 
1 1 39  1 179  1 7O9 172,  174,  901,  209-12.  Savile  is  an  unimpeachable 
witness.  He  was  a  Protestant,  and  to  his  eternal  honour  he  was 
constantly  pressing  for  a  large  measure  of  naturalization  to  en- 
courage the  immigration  into  England  of  the  persecuted  Huguenots. 
Humbler  testimony  is  found  in  the  Domestic  Intelligence  of 
August  20,  1679: — ^*  Since  the  discovery  of  the  late  bloody  con- 
spiracy in  England,  the  Protestants  there '  (in  France)  ^  have  been 
used  very  hai-dly.' 
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Mr.  Pollock  reproves  me  for  calling  the  series  of  executions 
*  premeditated  murders  under  the  forms  of  law.'  Sir  James  Fitz- 
James  Stephen,  in  his  History  of  the  Criminal  Law  of  England, 
reckons  that  in  two  years,  as  the  result  of  six  trials,  fourteen 
innocent  persons  were  executed.  He  writes  of  these  trials  as 
'  failures  of  justice.'  But  if  we  regard  the  means  employed  to 
secure  conviction,  I  think  we  shall  be  compelled  to  admit  that 
the  harsher  term  is  also  the  more  exact.  At  the  beginning  the 
word  went  out  that  the  witnesses  were  to  be  supported,  right  or 
wrong.  Burnet  got  into  trouble  for  venturing  to  tell  the  Attorney- 
General  that  a  certain  witness  was  of  infamous  character.  Many 
persons  were  haled  before  the  Lords  Committee  for  disparaging 
the  '  discoverers ' :  it  was  dangerous  even  to  assert  that  Gates  was 
a  bad  man  (Journals  of  the  House  of  Lords,  vol.  xiii,  pp.  473  and 
478,  618  and  683 ;  Journals  of  the  House  of  Commons,  vol.  ix, 
pp.  576  and  581,  595,  596:  House  of  Lords  MSS.,  p.  56). 
Mr.  Pollock  asserts  that  the  infamy  of  the  informers  was  not 
known  on  their  first  appearance.  Now  Gates,  prior  to  his  appear- 
ance as  the  discoverer  of  the  Popish  Plot,  had  come  into  conflict 
with  three  distinct  sets  of  persons  in  authority — ecclesiastical,  civil, 
and  naval,  respectively.  He  had  been  'silenced'  by  the  Arch- 
bishop of  Canterbury ;  he  had  been  confined  in  Dover  gaol,  from 
which  he  broke  out;  he  had  been  dismissed  from  his  chaplaincy 
in  the  navy  for  unmentionable  ofiences.  Is  it  credible  that 
nothing  of  this  was  known  1 

Bedloe's  first  deposition  was  made  on  November  7,  1678.  In 
Sir  John  Reresby's  Memoirs,  in  the  form  of  a  diary,  we  have  this, 
under  date  November  10,  only  three  days  later : — 

'  This  Bedloe  was  the  son  of  a  cobbler  in  Wales,  but  had  cheated 
a  great  many  merchants  abroad,  and  gentlemen  at  home,  by  per- 
sonating my  Lord  Gerard  and  other  men  of  quality,  and  by  divers 
other  cheats '  (p.  149). 

And  again,  under  date  November  21  : — 

'  His  Majesty  told  me  Bedloe  was  a  rogue '  (p.  151). 

Dangerfield,  one  of  the  three  greatest  rogues  of  the  lot,  was 
allowed  to  give  in  a  'Narrative'  to  the  House  of  Lords  in 
November,  1680,  long  after  his  infamy  had  been  proved  in  the 
courts  (Journals  of  the  House  of  Lords,  vol.  xiii,  pp.  667-9).  T^^^ 
things  are  not  to  be  charged  upon  *  the  system.'  Neither  in  Eng- 
land at  the  close  of  the  seventeenth  century}  nor  in  any  other 
country  at  any  time  can  an  honest  man  have  thought  it  right  to 
take  the  life  of  his  fellow  man  on  the  purchased  evidence  of 
notorious  scoundrels.    There  must  have  been  many  who,  like  the 
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pious  Protestant  Evelyn,  while  not  convinced  of  Stafford's  inno- 
cence, yet  thought  that '  such  a  man's  testimony '  (he  is  writing  of 
Oates) '  should  not  be  taken  against  the  life  of  a  dog.'  Turberville 
was  said  to  have  been  paid  £600  for  swearing  away  the  life  of 
Lord  Stafford  (Hist.  MSS.  Comm.  x,  pt  4,  pp.  173, 174). 

Mr.  Pollock  condemns  as  '  most  improper/  *  highly  improper/ 
my  method  of  seeking  expert  evidence  as  to  the  manner  of  God- 
frey's death. 

Forensic  medicine  is  a  distinct  branch  of  the  science,  having 
its  chair  at  the  modern  universities,  though  not,  I  think,  at  either 
Oxford  or  Cambridge.  In  the  present  case  highly  specialized  skill 
is  eminently  needed,  not  only  on  account  of  the  doubtful  character 
of  much  of  the  evidence,  but  by  reason  of  the  nature  of  the  case, 
since  sword-wounds  are  to-day  almost  unknown  in  England.  I 
accordingly  made  inquiry  as  to  those  actively  engaged  in  this  branch 
of  medical  science.  Among  those  whose  names  were  given  to  me, 
I  found  that  I  could  procure  an  introduction  to  one,  Dr.  Freyberger. 
Armed  with  this  I  submitted  a  short  statement  of  the  case,  and 
asked  whether  he  would  undertake  to  investigate  the  evidence. 
On  receiving  his  assent,  I  copied  all  passages  from  the  trials  and 
other  sources  bearing  on  the  medical  aspect  of  the  case,  care- 
fully distinguishing,  even  to  the  point  of  using  ink  of  a  different 
colour,  between  evidence  given  in  courts  and  the  depositions  taken 
by  L'Estrange.  Dr.  Freyberger  thus  had  before  him,  if  my  work 
was  fairly  done,  all  that  he  would  have  had  as  the  result  of 
considerable  research. 

I  do  not  fear  comparison  of  this  method  with  that  recommended 
to  me  by  Mr.  Pollock.  It  does  not  appear  that  count  was  taken  by 
him  of  Uie  fact  that  owing  to  the  absence  of  an  autopsy,  refused  by 
Godfrey's  brothers,  the  recorded  facts  are  ill  established.  But  let 
us  see  how  Mr.  Pollock,  having  selected  his  experts,  proceeds  to 
question  them.  His  method,  he  tells  us,  'precludes  what  are 
known  as  leading  questions  from  being  put  directly  or  indirectly 
without  immediate  detection.'  The  space  at  my  disposal  will  not 
admit  of  going  through  all  Mr.  Pollock's  questions ;  I  will  take 
one  only : — 

'  Question  3.  In  your  opinion,  could  the  marks  on  a  dead  man's 
neck— described  as  follows — '*  Below  the  left  ear  was  a  contused 
swelling,  as  if  a  hard  knot  had  been  tied  underneath.  Round  the 
neck  was  a  mark  indented  in  the  flesh,  merging  above  and  below 
into  thick  purple  creases.  The  mark  was  not  visible  until  the 
collar  had  been  unbuttoned  " — be  produced  by  a  cloth  collar  worn 
by  the  man,  by  the  action  of  post-mortem  hjrpostasis,  the  head 
being  found  in  a  downward  position?    Answer — 14 0.    This  mark 
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certainly  could  not  have  been  caused  by  the  cloth  collar,  but  is 
precisely  what  would  be  caused  by  a  kerchief  or  cord  tied  tightly 
round  the  neck/ 

A  footnote  refers  to  Popish  Plot,  98,  and  Evidence  of  Chase  and 
Lazinby,  8  St.  Tr.,  1381-4.  With  the  Popish  Plot  reference  we 
have  not  to  do.  The  other  reference  is  to  the  trial  of  Thompson, 
Pain,  and  Farwell,  in  June,  i68a,  nearly  four  years  after  Godfrey's 
death,  for  libelling  the  justice  of  the  nation  by  contending  that 
Godfrey  was  not  murdered.  The  words  marked  as  a  quotation  are 
not  to  be  found  in  the  report  of  the  triaL  In  their  place  we  find 
the  following: — 

*  Chase.  I  found  a  swelling  upon  the  left  ear,  as  if  a  knot  had 
been  tied. 

'Lazinby,  Mr.  Chase's  son  unbuttoned  Sir  E.  Godfrey's  collar, 
which  was  more  than  I  saw  when  I  was  come  in,  and  unbuttoning 
the  collar  there  were  two  great  creases  both  above  and  below. 
So  they  sent  for  me  down  to  come  and  see  it :  so  I  put  the  collar 
together,  and  I  perceived  the  collar  made  the  mark,  like  a  strait 
ring  upon  a  finger,  the  neck  being  swelled  above  tiie  collar  and 
below,  by  the  strangling  with  a  coi^  or  doth.' 

Mr.  Pollock  has  given,  as  will  be  seen,  anything  but  an  exact 
quotation  of  the  evidence.  But  it  is  clear  that  something  else  has 
gone  wrong.  Lazinby  testifies  that  *  the  collar  made  the  mark, 
like  a  strait  ring  upon  a  finger,  the  neck  being  swelled  above  the 
collar  and  below.'  So  far  all  is  clear.  But  then  come  the  words, 
*  by  the  strangling  with  a  cord  or  cloth.'  These  last  words  are  in 
absolute  contradiction  with  what  has  gone  before.  Having  regard 
to  what  we  now  know  as  to  the  manner  in  which  the  reports  of  the 
trials  were  *  revised,'  or,  to  speak  plainly,  falsified  (Athenaeum, 
May  7,  1904),  there  is  little  room  to  doubt  that  these  last  words 
were  added  by  the  reviser  of  the  report. 

Alfred  Mabks. 
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THE  DEFENCE  OF  'FAIR  COMMENT'  IN  ACTIONS 
FOR  DEFAMATION. 

IT  is  to  be  hoped  that  the  recent  decision  of  the  Court  of  Appeal 
in  Thomas  v.  Bradbury^  Agnew  arid  Co.^  Ltd,  ([1906]  a  K.  B.  627) 
will  be  taken  on  appeal  to  the  House  of  Lords,  so  that  the  whole 
question  of  the  defence  of  'fair  comment'  in  an  action  for  libel 
may  be  reviewed  and  placed  upon  some  logical  basis. 

The  defence  assumes  that  the  words  complained  of  are  defa- 
matory, as  defined  by  Lord  Blackburn  in  The  Capital  and  Counties 
Bank  V.  Uenty  (i88a,  7  App.  Cas.  741),  in  that  they  'are 
calculated  to  convey  to  those  to  whom  they  are  pub  lished  an 
imputation  on  the  plaintiff  injurious  to  him  in  his  trade  or  calling, 
or  holding  him  up  to  hatred,  contempt,  or  ridicule.*  If  the  words 
are  not  defamatory,  in  that  sense,  cadit  guaeetio.  Assuming,  how- 
ever that,  under  ordinary  circumstances,  the  words  would  be  defa- 
matory, the  defence  of  '  fair  comment '  justifies  their  use  on  the 
particular  occasion  on  the  ground  that  their  subject-matter  was 
a  question  of  public  interest  or  importance,  and  that  the  defendant 
did  no  more  than  exercise  his  right,  as  one  of  the  public,  to  express, 
in  reasonable  language,  his  opinion  upon  the  matter  in  question. 

What  is  the  principle  upon  which  this  defence  is  founded,  and 
what  are  the  limits  of  its  application  1 

As  to  the  first  point  there  are  two  rival  theories.  The  one  is  that 
expounded  by  the  Court  of  Common  Fleas  (Willes,  Byles,  and 
Brett  JJ.)  in  Henwood  v.  Harrison  (1872,  L.  R.  7  C.  P.  606).  The 
Court  there  says  (at  p.  622),  '  The  principle  upon  which  these  cases 
are  founded  is  an  univei'sal  one,  that  the  public  convenience  is  to 
be  preferred  to  private  interests,  and  that  communications  which  the 
interests  of  society  require  to  be  unfettered  may  freely  be  made 
by  persons  acting  honestly  without  actual  malice,  notwithstanding 
that  they  involve  relevant  comments  condemnatory  of  individuals.* 
And  the  Court  therefore  came  to  the  conclusion  (at  p.  625} '  that 
the  fair  and  honest  discussion  of,  or  comments  upon,  a  matter  of 
public  interest  is  in  point  of  law  privileged,  and  that  it  is  not  the 
subject  of  an  action,  unless  the  plaintiff  can  establish  malice.'  In 
other  words,  the  Court  in  that  case  held  that  the  defence  of '  fair 
comment '  is  merely  a  branch  of  the  defence  of '  qualified  privilege  ^ 
in  the  ordinary  sense. 

The  rival  view  was  first  expounded  by  Blackburn  and 
Crompton  JJ.  in  Campbell  v.  Spotiiswoode  (1863,  3  B.  &  S.  769,  32 
L.  J.  Q.  B.  185),  and  has  since  received  the  adhesion  of  the  Court 
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of  Appeal  in  Merivak  v.  Carson  (1887,  ao  Q.  B.  D.  275).  In  the 
first  of  these  cases,  Blackburn  J.  puts  the  matter  thus  : — ^  I  think 
it  of  considemble  consequence  to  bear  in  mind  that  the  case  is  not 
one  of  privilege,  properly  so  called,  but  the  question  is  whether 
the  article  complained  of  is  a  libel  or  not.'  And  Crompton  J.  sajs, 
*  the  first  question  is  libel  or  no  libel,  which  is  for  the  jury ;  and 
they  have  to  say  whether  the  writing  complained  of  goes  beyond 
fair  comment :  if  it  does  not  it  is  no  libel.' 

Having  regard  to  the  definition  of  a  libel  in  the  Capital  and 
Counties  Bank  v.  Henty  (u.  s.),  it  is  difiicult  to  see  how  that  can  be 
no  libel  which  in  fact  holds  the  plaintiff  up  to  hatred,  contempt, 
or  ridicule.  But,  at  any  rate,  if  the  true  principle  upon  which  the 
defence  of '  fair  comment '  rests  is  that  words  which  do  not  exceed 
fair  comment  are  not  defamatory  at  aU,  the  only  logical  con- 
clusion would  seem  to  be  that  the  question  of  malice  is  absolutely 
irrelevant  upon  such  an  issue.  It  is  well  established  now,  if  it 
required  establishing,  by  Allen  v.  Flood  ([1898]  A.  C.  i)  and 
Bradford  Corporation  v.  Pickles  ([1895]  A.  C.  587),  that  an  act 
which  is  not  wrongful  in  itself  cannot  become  wrongful  because 
it  is  done  maliciously.  The  principle  of  these  cases  was  actually 
applied  to  the  law  of  defamation  by  Lindley  L.J.  in  Hubbuck  v. 
Wilkinson  ([1899]  i  Q.  B.  at  pp.  91 -a).  Upon  this  well-defined 
principle,  if  the  words  complained  of  do  not  exceed  fair  comment, 
they  cannot  become  defamatoiy  because  written  maliciously.  But 
the  contrary  to  this  is  what  the  case  of  Thomas  y.  Bradbury^  Agnew 
and  Co.^  Ltd.  would  seem  to  decide.  The  Master  of  the  Rolls  there 
Bays  ([1906]  a  E.B.  at  p.  640),  <  Proof  of  malice  may  take  a  criticism, 
prima  facie  fair,  outside  the  right  of  fair  comment,  just  as  it 
takes  a  communication,  prima  facie,  privileged  outside  the  privi* 
lege ' ;  and  later  (at  p.  64a),  '  It  is,  of  course,  possible  for  a  person 
to  have  a  spite  against  another  and  yet  to  bring  a  perfectly  dis- 
passionate judgment  to  bear  upon  his  literary  merits;  but,  given 
the  existence  of  malice,  it  must  be  for  the  jury  to  say  whether  it 
has  warped  his  judgment.'  Even  if  the  question  of  malice  be 
relevant  at  all,  it  seems  difficult  to  apply  it  to  the  interpretation 
of  a  document,  which  must,  surely,  stand  or  fall  by  its  own  contents. 

What  then  would  seem  to  be  tiie  logical  solution  of  the  matter  I 
That  the  true  basis  of  the  defence  of  '  fair  comment'  is  that  laid 
down  in  Hetiwood  v.  Harrison^  and  not  that  laid  down  in  Campbell 
V.  Spottiswoode  and  Merivale  v.  Carson.  Both  Blackburn  J.  in  the 
former  case,  and  Bowen  L.J.  in  the  latter,  distinguish  the  defence 
of  'fair  comment'  from  that  of  'privilege,'  properly  so  called, 
by  saying  that  the  latter  is  the  peculiar  right  of  a  particular  indi- 
vidual under  particular  conditions,  a  true  privilegium ;  while  '  fair 
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comment '  is  the  right  of  every  member  of  the  public.  With  the 
greatest  deference  to  the  opinion  of  these  two  great  lawyers,  is  that 
distinction  sound  1  It  may  possibly  be  correct  as  regards  what  is 
knowii  as  *  absolute  privilege ' — the  privilege  of  a  Member  of  Par- 
liament, a  Judge  upon  the  Bench,  and  the  like.  But  is  not 
'qualified  privilege'  the  equal  right  of  all  the  world?  It  is  the 
occasion  which  is  privileged  and  not  the  man.  Every  one  has  an 
equal  right  to  use  defiEunatory  language  in  giving  the  character  of 
a  servant,  in  making  complaint  of  a  subordinate  to  his  superior, 
and  the  like.  It  does  not  depend  upon  his  position  in  life,  or 
upon  his  being  a  member  of  any  particular  class.  It  is  based 
solely  upon  public  utility.  It  is  hard  to  see  any  logical  distinction 
between  the  defence  of  '  fair  comment '  and  that  of  '  qualified 
privilege'  in  the  ordinary  sense.  It  is  to  the  public  advantage 
that  public  matters  and  the  actions  of  public  men  should  be  fully 
and  freely  discussed,  and,  therefore,  idthough  in  such  discussion 
defamatory  language  may  be  used,  it  is  privileged.  The  '  occasion ' 
which  gives  rise  to  the  *  privil^e '  is  the  discussion  of  matters  of 
public  importance  ^,  and  of  those  alone :  in  which  sense  the  privi« 
lege  is  limited  by  the  '  occasion '  just  as  any  other  kind  of '  qualified 
privilege.'  The  true  view  would  therefore  seem  to  be  that  the 
decision  in  Henwood  v.  Harrison  is  right — that  'fair  comment'  is 
only  a  form  of  '  qualified  privilege,'  and  that  proof  of  actual 
malice  will  do  away  with  the  protection  which  would  other- 
wise prevail.  But  how?  Surely  not  by  importing  a  kind  of 
defiftmatory  fiavour  into  that  which  would  otherwise  not  be  de- 
famatory,  but  on  a  difierent  principle.  Certain  occasions  justify  the 
use  of  defamatory  words,  but  on  public  gi'ounds  alone.  If  a  man 
tries  to  make  use  of  the  occasion  as  a  '  cloke  of  maliciousness,'  he 
forfeits  the  special  protection  which  he  would  otherwise  enjoy « 
because  the  rauon  (TStre  of  his  defamatory  statement  is  not  a  bona  fide 
exercise  of  a  public  right,  but  a  desire  to  gratify  his  private  spite. 

In  dealing  with  a  question  in  which  there  is  so  great  an  array  of 
legal  authority  on  either  side,  one  may  well  be  difiident  in  coming 
to  a  conclusion,  but  it  is  submitted  that  the  one  above  suggested  is 
the  only  logical  one. 

Francis  R.  Y.  Radoliffe. 

^  Including  all  those  which  the  plaintiff  has  himself  chosen  to  treat  as  such  by 
Hubmitting  them  to  the  public. — With  regard  to  Henwood  y.  Harriaonj  it  may  be 
observed  that  there  was  no  suggestion  of  malice,  and  the  question  which  was  argued, 
and  on  which  the  Court  was  not  unanimous,  was  whether  in  all  the  circumstances 
the  plaintiff's  plans  as  submitted  by  him  to  the  Admiralty  were  open  to  public 
comment.  CampUU  y.  Spoitistcoode  is  not  noticed  in  the  judgment  of  the  migority, 
nor  anywhere  in  the  case.  A  strict  logical  application  of  the  reasoning  in  Henwood  t. 
Harrimm  would  lead  us  to  regard  "malice  as  not  only  relevant  but  necessary  to  estab- 
lish the  defendant's  liability,  when  once  the  occasion  is  found  to  be  privileged. 
But  CwnpheU  v.  SpotUswoode  iB  directly  to  the  contrary. — Ed. 
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[Short  notioes  do  not  neoesaarily  exolnde  fuller  roTiew  hereafter.] 


Borough  CnsfofM.  Volume  II.  Edited  for  the  Selden  Society  by 
Mary  Bateson.  London:  Qnaritcb.  1 906.  4to.  clx  and 
M4  pp. 

Wb  heard  with  great  regret  of  the  death  of  the  learned  editor  of 
'Borough  Customs/  which  was  announced  on  the  ist  of  December.  She 
was  one  of  those  admirable  scholars  whom  not  many  colleagues  are 
qualified  to  praise,  and  Tery  few  to  criticize.  Her  introduction  to 
this  second  volume — unhappily  her  last  work — is  really  the  general 
introduction  to  both.  The  introduction  to  toI.  i,  published  in  1904, 
is  a  critical  account  of  the  materials  used.  Here  Miss  Bateson  points 
out  that  the  customs  of  boroughs  are  not  popular  law»  though  they 
are  archaic.  They  are  maintained  by  royal  priTilege;  the  borough  is 
originally  a  strong  place,  and  the  peace  of  the  borough  is  the  king's 
peace.  Thus  the  borough  courts  acquired  a  more  effectiye  and  summary 
process  than  the  courts  which  had  only  the  resources  of  ancient  folk-law. 
In  course  of  time  they  gave  place  to  the  later  and  more  highly  developed 
royal  jurisdiction  of  the  superior  courts  at  Westminster,  but  not  without 
haying  done  good  work.  *  The  restraints  ultimately  set  upon  the  criminal 
jurisdiction  of  the  ancient  boroughs,  and  the  absence  of  criminal  juris- 
diction in  the  boroughs  of  late  origin,  haye  tended  to  obscure  the  impor- 
tance of  the  early  borough  jurisdiction.' 

The  custumals  preserve  much  archaic  procedure  as  still  current,  or  in 
Some  cases  as  abolished  within  memory  then  recent,  such  as  perpetuating 
a  dead  witness's  testimony  by  the  oath  of  a  surviving  witness  at  his 
grave,  and  the  execution  of  sentence  by  the  prosecutor.  By  the  way, 
the  original  authority  for  the  statement  quoted  from  Coke  that  *  the  wife 
and  kin  of  the  appellor  dragged  the  appellee  to  execution  even  in  Henry  TV's 
days'  is  Y.  B.  II  H.  IV,  12,  pi.  24.  On  the  other  hand,  the  special  rights 
of  enforcing  debts  from  strangers  by  distress,  which  are  found  in  almost 
every  borough,  are  not  primitive  self-help  but  a  privilege  derived  from 
royal  grant.  We  have  no  doubt  that  Miss  Bateson  is  right  on  this  point. 
Similarly  of  foreign  attachment.  Miss  Bateson  seems  to  have  found  it 
strange  (p.  xli)  that  a  felon  was  regarded  as  seised  of  the  stolen  goods. 
But  in  the  Common  Law  disseisin  is  essential  to  theft.  A  thief  is  a 
trespasser  who  acquires  possession,  though  a  wrpngful  possession,  and 
a  taker  who  is  not  a  disseisor  is  no  thief*  To  be  sure  it  was  hard  that 
the  king  should  claim  by  way  of  forfeiture  even  goods  of  which  the  felon 
was  wrongfully  seised,  but  we  do  not  think  the  doctrine  itself  was  invented 
or  strained  that  forfeitures  might  abound.  No  one,  we  think,  will  doubt 
that  our  definition  of  thefb  is  irrational  at  this  day ;  but  that  is  not  the 
matter  before  us. 

The  right  of  a  burgess  to  cry  shares  in  a  bargain  made  by  a  fellow 
burgess  with  a  stranger  (p.  Ixvii  sqq.)  is  very  curious.      It  looks  like 
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a  relic  of  prehistoric  family  law,  deliberately  preserTed  and  strengthened 
at  some  later  time  as  a  safeguard  against  forestalling.  But  there  is  no 
sufficient  ground  for  confidence  in  this  or  any  other  explanation. 

In  many  boroughs  the  purchaser  of  land  who  took  seisin  before  the 
court  obtained  the  advantage  of  a  year-and-day  period  of  limitation,  so 
far  as  the  local  court's  jurisdiction  was  concerned.  The  example  seems  to 
deserve  some  attention  from  our  modem  land  law  reformers.  At  present 
a  landholder  with  a  *  good  holding '  title  has  no  inducement  to  put  his 
land  on  the  register.  There  are  interesting  particulars,  rather  bewilder- 
ing in  their  variety,  of  customs  giving  the  vendor's  family  rights  of  pre- 
emption or  even  an  absolute  veto.  As  to  customs  to  devise  land,  Miss 
Bateson  is  quite  clear,  contrary  to  a  formerly  current  opinion,  that  they 
were  in  the  nature  of  privileges  derived  from  a  grant  of  the  Idng  or  the 
immediate  lord. 

At  Winchelsea  and  Rye  the  fifteenth- century  custumals  direct  the  mayor 
or  bailiff  and  jurats,  and  similarly  those  of  Fordwich  and  Sandwich  direct 
the  judge,  to  follow  'jura  naturalia'  or  'the  laws  of  natural  reason.' 
It  will  be  observed  that  this  is  a  very  small  group  of  boroughs,  and  their 
situation  leads  one  to  suspect  that  the  law  of  nature  specially  contem- 
plated was  the  maritime  law  (cf.  Maitland,  Bracton  and  Azo,  p.  125): 
unless  indeed  it  is  the  individual  eccentricity  of  some  civilian  mayor  or 
clerk.  Lydd,  on  the  other  hand,  declared  for  the  common  law  of  Kent 
(vol.  ii:  p.  69).  F.  P. 

Act  of  State  in  EnglUh  Jjato,     By  W.  Harrison  Moorb.     London : 
John  Murray.     8vo,     xii  and  178  pp.     (io«.  6^.  net.) 

There  is  much  that  is  of  interest  in  this  book  by  the  author  of '  The 
Constitution  of  the  Commonwealth  of  Australia,'  though  the  title  hardly 
describes  all  the  contents  of  the  book.  '  Act  of  Stat^/  in  the  modern 
sense  of  the  expression,  usually  refers  to  an  act  of  the  Crown  or  Govern- 
ment in  its  international  aspect,  and  the  crucial  point  which  arises  is 
how  far  such  an  act  is  cognizable  in  a  Municipal  Court,  how  far  the  Court 
can  enter  upon  a  discussion  of  the  nature  of  the  act  alleged  to  be  an '  Act  of 
State/  to  see  whether  it  be  such  an  act  or  no.  In  his  introduction  the 
learned  author  seems  rather  to  adopt  this  meaning  of  the  expression,  but 
in  his  book  he  embraces  such  matters  as  the  acts  of  the  Executive  in  the 
seventeenth  century,  martial  law,  and  the  status  of  colonies  and  depen- 
dencies. The  discussions  are  interesting,  and  we  do  not  complain  of 
them  in  the  least,  but  merely  that  the  title  of  the  work  does  not  quita 
convey  the  right  idea  of  its  contents.  In  the  discussion  of  the  matters 
which,  in  our  opinion,  are  more  strictly  embraced  by  the  name  '  Act  of 
State,'  the  author  was  unfortunately  handicapped  by  the  fact  that  the  very 
important  cases  of  West  Rand  Central  Gotd- Mining  Go,  v.  R.  [1905]  2  E.  B. 
391,  and  £.v.  BraUsford  [1905]  2  K.B.  370,  only  reached  him  in  the  remote- 
ness of  Australia  when  his  essay  was  practically  complete ;  otherwise  the 
results  of  these  cases  would  no  doubt  have  been  more  fully  and  frequently 
embodied  in  his  dissertation.  Still  more  unfortunately  the  yet  more 
interesting  case  of  Salaman  v.  Secretary  of  State  in  Council  of  India 
[1906]  I  K.B.  613  was  decided  too  late  for  any  notice  in  the  book. 
That  case  raises  again  the  point  which  will  have  to  be  settled  some  day,  and 
which  might  be  settled  in  that  case  if  it  proceeded  further,  namely,  the  extent 
to  which  the  courts  can  inquire  into  the  nature  and  extent  of  an  alleged  act 
of  State  which  affects  private  prox>erty  and  rights.    The  question  is  dis-r 
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cussed  in  the  dissenting  judgment  of  Fletcher  Moulton  L.  J.,  and  a  perusal 
of  that  judgment  might  have  led  the  author  to  a  more  thorough  discussion 
of  other  cases  of  a  similar  nature,  nine  of  which  he  lumps  together  in  a  foot- 
note, contenting  himself  with  referring  the  reader  to  two  well-known 
works  on  the  subject.  There  are  seyeral  important  Indian  decisions  to 
which  no  reference  is  made.  We  are  glad  to  see  that  the  author  quarrels 
with  the  decision  in  Cook  t.  Sprigg  [1899]  A.  C.  572.  Occasionally  the 
author's  treatment  becomes  unsatisfactory  owing  to  his  attempt  to  embrace 
too  much ;  for  instance,  there  is  a  chapter  entitled  '  The  Crown  and  its 
Agents,'  which  coTers  only  three  pages,  including  a  note  on  trial  at  bar 
and  the  Crown's  prerogative  as  to  venue. 

In  detail  there  are  few  points  for  adverse  criticism.  On  p.  134  the 
decisions  in  the  New  Zealand  Courts  as  to  native  lands  are  referred  to, 
but  there  is  no  reference  at  all  to  the  recent  decisions  in  the  Privy  Council 
[1901]  A.  C.  561,  [1902]  A.  C.  56,  and  [1905]  A.  C.  176.  We  do  not 
quite  understand  why  the  author,  on  p.  133,  seems  to  object  to  the  un« 
doubted  fact  that  a  petition  of  right  only  lies  for  the  enforcement  of  legal 
and  equitable  claims,  and  those  indeed  of  a  more  limited  nature  than 
such  as  could  be  the  basis  of  an  action  between  subject  and  subject. 
The  chapter  on  'Actions  by  Foreign  Sovereigns'  refers  to  only  a  very 
small  proportion  of  the  cases  in  which  an  action  has  been  brought  by  or 
against  a  foreign  sovereign  or  state  in  this  country,  and,  most  strange  of 
all,  there  is  no  reference  to  Yzquierdo  y  Castaneda  v.  Clydebank  Engineering 
^'  Shipbuilding  Co.,  Ltd,  [1902]  A.  C.  524. 

There  are  a  few  odd  citations:  on  p.  51  Sparhawk  v.  The  Eepublic 
should  be  Commonwealth  v.  Sparhawk  (it  was  a  Pennsylvanian  case) ;  on 
p.  67  'Showers'  Parliamentary  Cases'  is  unusual,  and  so  is  '  N.  Y.  Hill' 
and  •  I  H.  L.'  G.  S.  R. 


The  Domesday  InquesU,  By  Adolphus  Ballard,  Town  Clerk  of  Wood- 
stock. London:  Methuen  &  Co.  1906.  8vo.  xviand283pp. 
(7*.  6rf.  net.) 
•  The  Antiquary's  Books,'  of  which  series  Mr.  Ballard's  volume  forms 
a  part,  are  stated  by  the  publishers  to  be  '  comprehensive  and  popular,  as 
well  as  accurate  and  scholarly.'  We  must  frankly  state  at  the  outset  that 
a  '  popular '  work  on  Domesday  strikes  us  as  almost  impossible ;  the  great 
Inquest  is  too  vast  in  its  scope  and  too  complicated  in  its  details,  and 
presents  too  many  difiScult  problems  as  to  which  authorities  still  differ, 
for  a  'popular'  treatise.  Mr.  Ballard  has,  however,  been  wonderfully 
successful  in  writing  a  book  which  is  singularly  clear  and  free  ^m  abstruse 
technicalities.  But  if  Mr.  Ballard  fails  to  some  extent  as  to  one  of  the 
publishers'  adjectives,  he  is  certainly  entitled  to  the  other  three:  he  is 
comprehensive,  accurate,  and  scholarly.  The  introductory  chapter,  for 
instance,  containing  sections  on  the  Conqueror's  standpoint,  the  purpose  of 
Domesday  Book,  the  method  of  compilation,  methods  of  study,  and  money 
and  measures,  forms  an  admirable  essay  which  all  Domesday  students  may 
read  with  pleasure  and  profit.  The  remaining  chapters  are  arranged  for 
the  most  part  under  headings  suggested  by  the  well-known  series  of  ques- 
tions preserved  in  the  Ely  Inquest,  with  some  additional  chapters  on  the 
Church,  the  Welshmen,  the  Stock,  eleventh-century  farming,  the  incidence 
of  the  geld,  and  a  typical  village.  Perhaps  the  best,  where  all  are  good,  is 
that  on  the  Humbler  Folk,  answering  the  questions,  quoi  villani,  quot 
cotarii,  quot  eervi,  quot  liberi  homines^  quot  eochemanni,  quanJtum  ibi  quisque 
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liher  homo  vel  aochemannus  Iiabuit  vel  hahei.  Here  Mr.  Ballard  is  at  his 
best,  and  presents  the  many  difficult  points  arising  out  of  the  distinctions 
between  these  fire  classes  of  the  humbler  folk  with  admirable  judgment 
and  lucidity.  His  remarks  on  soke  and  sokemen  are  especially  worth 
a  quotation  :  '  A  sokeman  is  a  man  who  renders  services,  and  a  sokeland 
is  a  land  from  which  services  are  rendered,  and  is  not  necessarily  under 
the  jurisdiction  of  a  manor ;  and  a  grant  of  soke  would  confer  on  the  grantee 
the  right  to  the  services  of  the  men  over  whom  it  was  granted.  But 
a  grant  of  sake  and  soke  was  more  comprehensive :  the  grantee  would 
receive  their  fines  and  forfeitures  as  well  as  their  services '  (pp.  117,  118). 
This  distinction  between  '  soke '  and  *  sake  and  soke '  seems  highly  pro* 
bable.  The  section  at  the  end  of  this  chapter,  on  'the  post-Domesday 
evidence '  is  also  a  capital  piece  of  work  ;  so  also  is  the  short  chapter  on 
the  encroachments.  In  his  preface  Mr.  Ballard  says  that  he  has  '  restated 
the  elementary  teaching  which  is  the  basis  of  all  advanced  study,  and  is 
always  presupposed  in  the  valuable  Domesday  introductions  in  the  various 
TOlumes  of  the  Victoria  County  Histories  now  being  issued';  from  this 
point  of  view  he  has  achieved  a  notable  success.  But  why  does  he  always 
spell '  serjeanty '  with  a  wholly  unnecessary  r  in  the  last  syllable  ? 

W.  P.  B. 


Southampton  Record  Society.  Court  Leet  Records.  Vol.  I,  parts 
I  and  II,  1550-1602.  Transcribed  and  edited  by  P.  J.  C* 
Heaenshaw  and  D.  M.  Hearnshaw.  Southampton :  H.  M, 
Gilbert  &  Son.  8vo.  xxiii  and  372  pp. 
The  Southampton  Record  Society  has  every  reason  to  be  proud  of  its 
•first  volume,  which  is  nicely  got  up,  and  very  well  printed  by  a  local  firm. 
The  transcription  by  Mrs.  Hearnshaw  and  the  editing  by  Professor  Hearn- 
shaw are  admirably  done,  and  the  volume  is  a  notable  contribution  to  the 
rapidly  increasing  library  of  local  records.  Of  the  fifty-three  years  covered, 
records  are  preserved  for  twenty-three  only.  These  are  here  printed, 
with  the  exception  of  certain  constantly  recurring  lists  of  names,  almost 
in  exUngo.  It  is  somewhat  remarkable  to  note  that  the  Court,  in  its  own 
records,  never  calls  itself  the  Court  Leet,  though  that  term  is  used  once  or 
twice  in  the  body  of  these  documents.  The  invariable  heading  is  Curia 
legalia  of  the  king  or  queen ;  a  phrase  which  is  translated  somewhat  loosely 
by  the  editors  as  '  the  Law  Court.'  The  original  place  of  meeting  was  at 
'  Cutthorn,'  a  circular  entrenched  mound  surrounded  by  trees,  situated  on 
the  northern  limit  of  the  borough  boundaries.  It  is  remarkable  what 
a  large  number  of  ancient  courts  were,  as  shown  by  their  names,  held  in 
the  open  air ;  the  names  of  Hundreds  and  Wapentakes  ending  with  some 
kind  of  tree  are  very  numerous.  The  Southampton  records  are  too  late 
to  be  of  much  importance  to  the  legal  antiquary.  There  was  a  custom 
for  the  mayor  to  grant  leases  by  parol,  apparently  of  the  town  lands. 
Another  custom,  which  is  mentioned  several  times,  relates  to  ancient 
lights ;  these  were  not  to  be  '  dammyd  upp  or  damynished '  without 
compensation.  The  owner  of  the  Chantry  lands  was  bound  to  provide 
a  town  bull  and  to  keep  a  certain  bridge  in  repair.  The  bulk  of  the  book 
consists  of  presentments  by  the  jury  of  various  offences,  and  we  are  struck, 
as  at  other  places,  with  the  inefficient  machinery  for  enforcing  the  orders 
of  the  Court.  The  small  fines  iuflicted  seem  to  have  had  very  little  effect, 
and  the  same  bersons  are  presented  many  times  for  the  same  offences. 
From  the  social  and  historical  point  of  view,  these  records  are  of  grea^ 
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Talue.  Southampton  was  anything  but  prosperous  at  this  period;  its 
-walls  and  defences  were  much  decayed,  and  presentments  on  this  head 
are  yery  frequent.  It  is  noteworthy  that  one  of  the  towers  was  called  the 
Shoemakers'  Tower,  and  that  the  Shoemakers'  Guild  was  charged  with  its 
repair.  From  a  general  order  in  1581  it  appears  that  many  of  the  towers 
were  attached  to  guilds ;  *  divert  corporations  had  the  name  of  divers 
towers  •  .  .  and  euery  suche  corporacion  maintaynid  his  tower.'  The  town 
was  appallingly  filthy  and  insanitary.  There  was  constant  complaint  of 
foreigners  trading  to  the  prejudice  of  the  inhabitants.  The  jurors  did  not 
disdain  to  consider  such  small  matters  as  charwomen  and  women's  head- 
gear. There  is  a  most  interesting  and  minute  description  of  the  robes 
and  costume  of  the  mayor,  aldermen,  sheriffs,  and  bailiffs,  and  their 
respective  wives.  Pauper  aliens  were  expelled.  The  lunatic  son  of 
a  former  sheriff  was  deported  to  the  Low  Countries.  The  jury  presented 
absentees  from  church,  and  (in  1576)  that  wafers  were  still  used  at  three 
churches.  There  is  one  case  of  witchcraft  and  one  of  treasure-trove. 
Full  indexes  and  a  general  introduction  are  promised  in  the  future.  We 
look  forward  with  great  interest  to  the  ensuing  volumes, 

W.  P.  B. 

HiHofy  of  Soman  Private  Law.    Part  I.     Sources.     By  E.  C.  Clark. 
Cambridge:  at  the  University  Press.     1906.     J2mo.     168  pp. 

pBOFBSSOB  Clabk  deals  critically  with  the  various  'sources  of  our 
knowledge '  of  Roman  Law,  which  he  divides  into  Primary  and  Secondary. 
The  latter  are  further  classified  under  the  subdivisions  of  (i)  Historians, 
(2)  General  Literature,  (3)  Antiquaries,  (4)  Jurists. 

Our  author  points  out  the  growing  importance  of  primary  sources 
through  the  recent  discovery  of  inscriptions,  such  as  that  on  the  Cippus 
unearthed  in  the  Forum  near  the  Arch  of  Severus  in^iSpp  or  those  which 
have  been  so  diligently  collected  in  Bruns'  Pontes  Juris,  brought  down 
to  date  by  Mommsen  and  Gradenwitz.  The  respective  value  of  secondary 
sources  is  most  carefully  estimated  by  a  critical  examination  of  the  means 
of  knowledge  which  were  open  to  their  several  authors,  and  the  apostolical 
succession  of  the  great  jurists  of  the  classical  period  is  traced  with  skill 
and  ingenuity. 

Many  of  the  writers  named  must  be  for  ever  known  by  a  few  quotations 
only,  unless  their  works  should  hereafter  be  unexpectedly  discovered. 

Professor  Clark  recognizes  the  importance  of  the  destructive  criticism  of 
Pais  without  accepting  some  of  his  more  sceptical  conclusions.  The 
learning,  research,  and  thoughtfulness  of  the  present  work  will  be  greatly 
appreciated  by  the  scholarly  class  of  readers  for  whom  it  appears  to  be 
intended,  and  it  will  no  doubt  be  accepted  as  a  locus  clasncfis  on  the 
treatment  of  Roman  Law  in  its  historical  development  in  order  of  time. 

S.  n.  L. 

A  Short  Hutory  of  Roman  Law.     By  Paul  Pr^d^ric  Girard  ;  being 

the  first  part   of  his  Manuel   lill^mentaire   de  Droit   Romain, 

translated  by  A.  H.  F.  Lefroy  and  J.  H.  Cameron.     Toronto : 

Canada  Law  Book  Co.     1906.     lamo.     v  and  0,20  pp. 

Pbobablt  no  work  has  of  late  years  contributed  more  valuable  material 

for  a  sound  general   study  of  Roman  Private  Law  than   M.  Girard 's 

'  Manuel.'     All  students  of  Roman  Law  who  are  not  perfectly  at  home 


Jan.  1907.]  Beviews  and  Notices.  io5 

vitb  the  French  original  will  heartily  welcome  this  translation  of  the 
preliminary  chapter  and  general  introduction  as  the  first  step  towards  a 
complete  translation  of  the  whole  work. 

The  present  instalment  deals  exclusively  with  the  sources  and  historical 
deyelopment  of  Roman  Law.  M.  Girard  puts  the  earlier  history  of  Roman 
Law  to  the  touchstone  of  the  keenest  criticism,  but  maintains,  and  we 
think  justifies,  a  conseryatiye  attitude  towards  the  scepticism  of  Prof. 
Ettore  Pals,  and  still  more  recent  writers,  as  to  the  date  and  history  of 
the  Decemviral  legislation. 

Cogent,  and  we  think  concluslVe,  reasons  are  given  by  M.  Girard  for 
rejecting  the  view,  resting  mainly  on  the  authority  of  Pomponius,  that 
any  leges  Curtatae  or  Regiae  had  come  down  from  the  royal  epoch,  and  for 
accepting  the  view  that  ^  there  was  no  written  law  before  the  Twelve 
Tables'  (p.  32).  He  maintains,  however,  that  during  the  first  century  of 
the  Republic  the  codification  of  the  customary  law  was  In  fact  carried 
out  by  the  Decemvirate  In  substantially  the  shape  'which  the  gram- 
marians and  jurisconsults  of  the  historical  period  had  before  their  eyes' 

(p.  47). 

Among  many  other  subjects  critically  discussed  in  the  light  of  recent 
research  are  the  origin  of  the  plebs  (p.  34),  the  composition  and  mutual 
relationship  of  the  Comltia  Centuriata,  Comltla  Tributa,  and  the  Con- 
cilium Plebls  (pp.  65-9),  the  Influence  of  the  Lex  Aebutia  (pp.  78-9),  the 
evolution  of  Senatus  Gonsulta  as  a  source  (p.  1 1 7),  and  the  nature  and 
effect  of  the  perpetual  edict  of  Salvius  Julianus  (pp.  1 10-17).  Much 
careful  criticism  is  directed  to  a  revision  of  dates  hitherto  accepted  on 
erroneous  or  Insufficient  grounds. 

The  Bibliography  appended  to  the  work  Is  valuable  but  not  exhaustive. 
We  should  have  expected  some  mention  of  Moyle's  scholarly  work  among 
'  Institute  Manuals/  and  a  reference  to  Bryce's  Essays  on  Jurisprudence  in 
connexion  with  the  Infiuence  of  Roman  Law  upon  '  the  different  concrete 
systems  of  law.' 

The  translation  appears  to  be  well  done,  but  there  are  occasional 
slips;  e.g.  on  p.  136,  'After  him  we  meet  with  710  writers  of  more  than 
secondary  rank,  amongst  tvham  I  shall  only  name,'  &c.,  is  obviously  a  mis- 
translation of '  On  ne  rencontre  pas  ensuite  que  quelques  auteurs  de  second 
ordre^  entie  lesquels  nous  nomm^rons  seulement/  &c.  S.  H.  L. 


Tie  Law  of  Charities  and  Mortmain,  Being  the  Foarth  Edition  of 
Tudor  8  Charitable  Trusts.  By  L,  S.  Bristowe,  C.  A.  Hunt,  and 
H.  G.  Bubdett.  London:  Sweet  &  Maxwell^  Lim.  1906, 
La.  8vo.     Ixxiv  and  1339  pp.     {£%  ^s.  net.) 

Singe  the  issue  of  the  third  edition  of  Tudor's  Charitable  Trusts  the 
law  of  Charities  has  been  considerably  altered  by  statute,  and  during  the 
same  period  there  have  been  a  large  number  of  decisions  of  the  Courts 
relating  to  the  subject.  Under  these  circumstances  it  is  not  surprising 
that  the  authors  have  largely  recast  the  work,  and  have  made  numerous 
additions.  The  fourth  edition  contains  more  than  four  times  as  many 
pages  as  the  second ;  in  fact,  the  Index  to  the  present  edition  Is  by  Itself 
nearly  as  large  In  bulk  as  the  last  edition  for  which  Mr.  Tudor  was 
responsible.     It  Is  difficult  to  judge  how  far  the  bulk  could  have  been 
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reduced.  The  Mortmain  and  Charitable  Uses  Act,  1891,  has  rendered  a 
good  deal  of  law  obsolete,  and  some  space  might  have  been  sayed  by 
omitting  references  to  earlier  cases ;  but  no  doubt  the  ordinary  practitioner 
prefers  quantity  to  conciseness.  The  arrangement  of  the  book  under 
which  Part  I,  which  deals  almost  exclusively  with  case  law,  is  separated 
from  Part  II,  which  contains  the'  statutes,  is  a  conyenient  one.  The 
notes  on  the  statutes  are  yery  full,  but  it  may  be  mentioned  that  there 
is  no  sufficient  discussion  of  the  question  whether  a  lease  at  a  rent  can  be 
granted  to  a  charity.  A  considerable  collection  of  the  forms  in  use  by 
the  Charity  Commissioners,  together  with  eight  forms  of  schemes  for 
Charities,  adds  to  the  general  utility  of  the  book.  The  new  edition  of 
Tudor,  which  was  greatly  needed,  is  a  careful  and  thorough  piece  of 
work,  and  its  new  editors  deserye  hearty  congratulations  on  the  com- 
pletion of  their  arduous  task. 

C.  P.  S. 


Caialogue  of  tke  Boots  in  the  Library  of  the  Honourable  Society  of  Gray* 9 
Inn,  compiled,  under  .the  direction  of  James  Mulligan,  K.C.,  by 
M.  D.  Sbvern,  Librarian.  London:  Witherby  &  Co.  i9o6. 
La.  8vo,     viii  and  959  pp. 

This  catalogue  does  not  tell  us  on  its  face  whether  it  is  or  is  not  more 
than  a  reprint  of  the  last  issue  (1888)  posted  up  with  the  subsequent 
acquisitions  of  the  library.  But  the  perpetuation  in  1906  of  a  misprint 
which  occurred  in  1888  leads  us  to  think  that  the  books  catalogued 
before  the  last- mentioned  date  haye  not  been  re-examined.  We  do  not 
say  that  any  probable  result  of  doing  this  would  haye  been  worth  the 
trouble.  The  style  of  printing,  handsome  but  rather  wasteful  of  space, 
has  not  been  altered.  In  a  future  edition  something  will  have  to  be  done 
to  keep  down  the  bulk ;  the  recent  catalogue  of  the  London  Library  has 
succeeded  in  being  compact  without  unsightliness  or  obscurity.  To  those 
who  are  not  touched  by  the  bibliographic  passion  the  most  interesting 
thing  in  the  yolume  will  be  Mr.  Mulligan's  preface,  in  which,  taking  for 
text  the  huge  bulk  of  law  libraries,  he  suggests  the  appointment  of  a  joint 
committee  of  the  Inns  of  Court,  or  (in  a  MS.  addition  to  our  copy)  the 
formation  of  a  corporation  on  the  lines  of  the  Council  of  Law  Reporting, 
to  prepare,  as  we  understand,  a  general  digest  of  the  Common  Law.  We 
agree  that  purely  professional  enterprise  might  do  this  better  than  an  ofScial 
scheme  such  as  Lord  Westbury's — a  failure  so  complete  that  probably  most 
lawyers  less  than  fifty  years  old  haye  neyer  heard  of  it.  But  there  is  the 
difficulty  that  such  work  can  be  done  only  by  seyeral  first-rate  men  giying 
k  great  deal  of  time  to  it ;  that  a  yoluntary  committee  would  not  haye  the 
time  to  giye ;  and  that,  if  they  employed  paid  work  of  the  degree  of  skill 
required,  the  Inns,  or  some  other  pious  donor,  would  haye  to  find  consider- 
able funds.  It  would  be  a  good  deal  easier,  and  all  on  the  way  to  future 
consolidation,  to  make  out  a  list  of  oyerruled  and  obsolete  decisions  which 
ought  not  to  be  cited  as  authority ;  and  if  it  were  competently  made,  there 
appears  no  reason  why  the  judges  should  not  agree  to  act  upon  it  as  an 
effectiye  black  list  in  court,  without  prejudice,  of  course,  to  any  historical 
study. 

P.P. 
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A  Handbook  of  Legal  Medicine^  intended  for  the  use  of  the  Legal  Pro- 
fession. By  William  Sellers,  M.D.  (London).  Manchester: 
at  the  University  Press.     1906.     310  pp. 

The  author  of  this  handbook  is  a  deputy-coroner,  and  is  one  of  seven 
score  of  medical  men  who  have  also  been  called  to  tfae  Bar.  He  has  com- 
piled a  number  of  medical  and  surgical,  physiological  and  anatomical  and 
chemical  facts,  and  has  re-set  them  so  as  to  illustrate  their  bearing  upon 
certain  legal  relations,  mostly  criminal  The  authorities  mainly  relied 
upon  are  Swaine  Taylor  and  his  successive  revisers,  and  Archbold.  The 
book  has  been  written  for  the  legal  reader,  and  has  a  glossary  of  common 
medical  terms  as  an  appendix.  Counsel  engaged  in  the  cross-examination 
of  medical  witnesses  and  non-medical  coroners  should  find  the  volume 
useful  for  reference.  The  facts  themselves  are  fairly  stated,  but  it  would 
have  been  wise  to  note  such  historical  medico-legal  cases  as  stand  out 
prominently  in  the  annals  of  the  conduct  of  a  medical  examination  in 
Court.  In  Chapter  i  Dr.  Sellere  deals  with  medical  men  as  witnesses  in 
a  law  court :  he  warns  them  to  be  very  thoroughly  prepared  with  their 
evidence,  for  they  will  probably  be  questioned  as  to  what  they  '  have 
omitted  to  do.'  A  note  as  to  the  definite  limitations  of  medical  evidence 
in  certain  directions  would  be  a  good  addition ;  thus,  in  the  absence  of  an 
eye-witness  of  the  fact,  a  newly-born  dead  child  cannot  be  proved  to  have 
been  bom  alive.  The  chapter  on  wounds  and  grievous  bodily  harm  is 
full  and  correct ;  only  a  dozen  lines  are  given  to  finger-prints  however, 
and  no  reference  to  them  is  te  be  found  in  the  index.  Stress  is  laid  upon 
the  necessity  of  being  able  to  prove  the  exact  age  of  a  person  in  certain 
contingencies.  A  number  of  well-executed  illustrations  of  the  structure  of 
the  human  body  are  included  and  are  sufficiently  elementary.  The  book 
is  certainly  worthy  of  a  second  edition,  in  which  several  typographical 
errors  and  other  slips  would  be  corrected  if  handed  to  a  '  reader ' — thus 
Mr.  Kensit  was  not  a  Rev,  (p.  83),  the  function  of  the  glottis  (sic^  needs 
revision  (p.  167),  'Dr.'  Stevenson  deserves  his  present  designation  (p.  172 
and  p.  189).  There  are  appendices  relating  to  records  of  post-mortem 
examinations,  and  to  deaths  occurring  in  patients  under  anaesthetic. 

S.  B.  A. 


The  Licensing  Aet%,  By  the  late  James  Pateiison.  Seventeenth 
Edition,  by  W.  W.  Mackenzie.  London:  Batterworth  &  Co, 
1906.     Crown  8vo.     Ixxx,  75a  and  113  pp.     (15*.) 

A  BOOK  that  has  reached  its  seventeenth  edition,  and  is  so  well  known 
to  every  member  of  the  profession  who  has  anything  to  do  with  Hhe 
trade '  as  *  Paterson,'  needs  little  in  the  way  of  review.  In  the  present 
edition,  however,  very  considerable  alterations  and  improvements  have  been 
made  in  the  form  of  the  book,  in  addition  to  the  statutes,  rules,  and  notes 
having  been  brought  up  to  date.  The  chief  of  these  is  the  introduction  of 
an  entirely  new  summary  of  the  licensing  law  extending  to  142  pp.  in 
Part  I  of  the  volume.  Iliis  portion  is  merely  a  summary  in  an  orderly 
form  of  the  principal  provisions  of  the  mass  of  statutes  and  rules  collected 
in  the  body  of  the  volume — it  is  not  in  any  way  an  expository  and  critical 
treatise  on  tfae  licensing  law  like  Mr.  Williamson's  work.  As  such  an 
introduction,  it  is  an  excellent  and  much  needed  improvement  to  the  book. 
No  one  with  any  experience  of  the  Licensing  Acts  would  ever  attempt  to 
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find  any  point  that  was  required  by  looking  into  the  body  of  the  statutes, 
and  the  method  that  the  present  writer  always  adopted  in  using  previous 
editions  of  '  Paterson '  was  to  seek  refuge  in  the  index  at  once.  Now  the 
general  principles  under  each  head,  and  the  references  to  the  portions  of 
the  statutes  in  which  more  detailed  information  can  be  obtained,  are 
arranged  upon  an  intelligible  principle,  and  the  book  is  thereby  rendered 
vastly  'more  ready  and  easy  of  reference.'  This  portion  also  contains 
a  yery  valuable  chapter  digesting  the  decisions  upon  the  construction  of 
covenants  relating  to  licensed  premises,  and  as  to  contracts  for  the  sale 
of  the  same ;  and  another  chapter,  which  is  altogether  too  short,  upon  the 
rating  of  licensed  premises. 

The  other  great  improvement  is  in  the  arrangement  of  the  Acts  them- 
selves. Instead  of  the  Licensing  Acts  of  1873, 1874, 1902,  and  1904  being 
placed  first,  and  the  others  in  a  sort  of  appendix^  the  whole  of  them  are 
arranged  in  chronological  order.  Such  an  arrangement  incidentally  brings 
out  strongly  the  urgent  need  for  consolidation  of  the  licensing  statutes. 
At  the  present  time  there  is  hardly  any  body  of  statute  law  in  a  greater 
state  of  chaos  as  regards  form  than  that  dealt  with  by  *  Paterson.'  The 
mere  fact  that  forty-six  different  Acts  are  set  out  and  commented  upon  in 
whole  or  in  part  is  sufficient  to  make  this  clear. 

We  have  no  doubt  that  the  new  edition  will  fully  maintain  the 
popularity  of  '  Paterspn '  both  in  the  profession  and  the  trade. 

H.  J.  R. 


X!lpiin8lone*s  Introduction  to  Conveyaneinff,  with  an  Appendix  dealing 
with  Begistered  Land.  Sixth  Edition.  By  Sir  Howard 
Warburton  Elphinstonb,  Bart.,  Gilbert  Harrison,  John  Hurst, 
and  Lancelot  Henry  Elphinstonb.  London:  Sweet  &  Max- 
well, Lim.     1906.     8vo.    xl  and  624  pp. 

This  is  one  of  the  few  books  which  profess  to  be  written  for  students, 
and  yet  may  be,  and  are,  consulted  and  read  with  both  pleasure  and  profit 
by  practitioners.  The  present  edition,  besides  containing  necessary  refer- 
ences to  many  recent  cases  and  statutes,  has  been  supplemented  at  various 
points  throughout  the  text,  and  the  general  arrangement  adopted  in  pre* 
vious  editions  has  not  been  changed.  Presumably  the  present  editors 
thought  that  undesirable  dislocation  would  be  the  result  of  introducing 
the  matter  of  the  Land  Transfer  Acts,  1875  and  1897  into  the  body  of  the 
book ;  the  subject  of  registered  land  is  accordingly  dealt  with  separately 
in  an  Appendix,  and  under  existing  circumstances  this  is  perhaps  as  good 
a  plan  as  any.  It  is  singular  that  many  practices  in  drafting,  which  at 
the  present  day  can  only  be  called  heresies  from  a  technical  point  of  view, 
still  survive  among  conservative  conveyancers  to  whom  the  present  work 
should  be  known.  In  the  two  editions  preceding  the  sixth,  to  go  back  no 
further,  it  has  been  pointed  out — as  it  is  pointed  out  in  the  present  edition 
at  p.  94 — that  it  is  not  necessary  to  add  to  the  name  of  the  grantee  in  the 
premises  of  a  conveyance  a  statement  of  the  limitations,  it  being  the  office 
of  the  habendum  to  set  forth  the  limitation  of  the  grantee's  estate.  '  The 
proper  way  to  limit  a  fee  simple  is  to  convey  *^  to  A  " — not  to  A  and  his 
heirs— the  parcels,  to  hold  *^toA  and  his  heirs  "  or  **  to  il  in  fee  simple.'' ' 
Yet  it  is  still  not  uncommon  to  see  drafts  running :  '  To  il  and  his  heirs, 
to  hold  to  A  and  his  heirs.'    Although  a  considerable  number  of  recent 
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cases  are  cited  in  the  present  edition,  there  are  others  vhich  might  well 
have  been  referred  to,  either  as  more  recent  authorities  or  as  explaining 
earlier  decisions.  Rogers  y.  Hosegood  [1900]  2  Ch.  388,  and  In  re  JViebet 
j-  PaUa*  Contract  [1906]  i  Ch.  386,  might  have  foand  a  place  on  p.  125, 
as  carrying  to  further  development  (if  it  be  legitimate  development, 
which  some  learned  persons  doubt)  the  principles  of  Tulk  y.  Moxhay  and 
L,  ^  S»  W,  Ry,  Y.  Oomm.  Drew  y.  Norhury  (referred  to  on  p.  102)  has 
recently  been  explained  and  followed  in  Price  y.  John  [1905J  i  Ch.  744  ; 
the  latter  case  is  not,  however,  cited.  There  is  a  passage  at  p.  352  which 
seems  to  have  escaped  notice  in  revision,  and  remains  as  it  was  in  the 
edition  of  1 894.  With  reference  to  the  devolution  of  trust  property  (the 
trust  not  being  disclosed  on  the  face  of  the  title)  on  the  death  of  a  surviv- 
ing trustee,  it  is  said :  '  As  it  is  not  known  that  it  is  trust  property,  the 
land  would  appear  to  vest  in  his  heir  or  his  devisee.'  Surely,  if  s.  30  of 
the  Conveyancing  Act,  1881  does  not  apply,  Part  I  of  the  Land  Transfer 
Act,  1897  would  apply,  and  thus  in  any  case  the  personal  representative 
could  make  a  good  title  on  sale,  without  the  concurrence  of  the  persona 
beneficially  entitled — heir  or  devisee. 

The  Appendix  on  Registration  of  Title  occupies  forty-three  pages.  The 
main  principles  and  provisions  of  the  Acts  of  1875  and  1897  are  stated, 
and  the  various  methods  of  affecting  mortgages  of  registered  land  are 
enumerated.  Probably  by  the  time  the  next  edition  appears  the  practice 
with  respect  to  mortgages  of  registered  land  will  have  become  more  settled 
than  it  is  at  present.  A  concluding  note  refers  to  the  recent  decision  of 
Att.'Gen.  v.  Odell  [1906]  2  Ch.  47,  reported  while  the  book  was  in  the 
press. 


An  Introduction  to  Hindu  and  Ma,homedan  Law  for  the  use  of  Students. 
By  Sir  William  Markbt,  K.C.I.E.  Oxford :  Clarendon  Press. 
1906.     17a  pp.     {6s.) 

By  this  reprint  of  two  articles  contributed  by  him  to  the  Encyclopaedia 
Britannica,  Sir  William  Markby  has  earned  the  gratitude  of  all  students 
of  Indian  law.  In  spite  of  the  limited  space  at  his  disposal,  he  has  suc- 
ceeded in  enunciating  all  the  leading  principles  of  Hindu  and  Mahomedan 
law  as  administered  in  British  India. 

This  is  just  the  book  which  was  wante4>  both  as  an  introduction  to  the 
study  of  those  branches  of  the  law,  and  as  a  guide  to  more  advanced  works. 
The  name  of  the  author  is  a  sufficient  guarantee  of  the  value  and  accuracy 
of  the  work. 

This  book  should  be  read  by  every  one  who  is  going  out  to  India  in  the 
Civil  Service,  or  as  a  barrister  or  solicitor.  It  will  also  be  of  use  to  many 
others.  Those  whose  work  in  India  brings  them  into  close  contact  with  the 
people  of  the  country  would  do  well  to  acquaint  themselves  with  the 
principles  of  the  law  which  forms  part  of  the  family  life  and  of  the  religion 
of  those  with  whom  they  have  to  associate. 

Questions  of  Mahomedan  law  rarely  arise  in  the  courts  of  British  India, 
but  the  reports  are  full  of  cases  of  Hindu  law.  In  spite  of  the  care 
taken  by  the  judges  to  administer  what  they  believe  to  be  the  law 
governing  Hindus  in  their  family  relations,  it  is  by  no  means  certain 
that  the  administration  of  Hindu  law  by  our  courts  in  India  is  entirely 
satisfactory.  Whether  the  origin  of  that  law  was  due  entirely  to  the 
Brahmins^  or  whether  it  is  founded  only  on  custom,  it  is  quite  clear  that  it 
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was  moulded,  and  from  time  to  time  altered,  by  custom.  Until  we  began 
to  administer  Hindu  law  that  law  kept  pace  with  the  necessities  of  the 
time,  not  by  anything  in  the  nature  of  statute,  as  nothing  of  that  kind  was 
possible,  but  by  the  growth  of  new  customs  and  by  new  interpretations 
put  upon  the  law  by  the  text- writers.  Our  judges,  in  their  extreme  anxiety 
to  administer  the  law  according  to  the  letter  of  tlie  Shasters,  have  stereo- 
typed that  lajwr,  and  the  decisions  forbidding  the  recognition  of  any  but 
ancient  customs  hare  stopped  the  growth,  which  under  Hindoo  judges 
would  haye  progressed.  The  best  solution  of  the  difficulty  is  probably 
that  suggested  in  the  Contemporary  Reyiew  for  May,  1906,  by  Mr.  Justice 
Nair,  of  the  Madras  High  Court,  namely  the  establishment  of  councils  in 
each  Presidency  for  the  purpose  of  suggesting  reforms  which  will  accord 
with  the  habits  and  views  of  the  people. 


Ah  Elementary  Treatise  on  the  Common  Law  for  the  TJee  of  Students. 
By  Heney  T.  Terry.  Second  Edition.  Tokyo :  Z.  JP.  Maruya 
&  Co.,  Lim. ;  London  :  Butterworth  &  Co.  1906.  4to.  vii  and 
921  PP-+I  leaf  (Japanese  title-page). 

It  is  extremely  difficult  to  say  anything  profitable  of  a  book  which  con- 
tains more  than  eight  hundred  and  fifty  quarto  pages  of  text,  covers  the 
whole  ground  of  the  Common  Law,  and,  having  been  written  for  Japanese 
students,  deliberately  forbears  to  cite  authorities.  By  good  fortune  we 
know  Mr.  Terry's  work  of  old,  and  can  certify  that  it  is  sound,  if  he  is 
still  the  same  man.  As  to  the  arrangement,  the  only  part  of  which  any 
one  not  having  an  enormous  memory  for  cases  can  form  an  adequate 
judgment,  it  makes  one  sad  to  think  how  much  more  intelligible  our  law 
would  be  at  this  day  if  Biackstone's  had  been  half  as  good.  We  wish 
Mr.  Terry  could  see  his  way  to  bring  out  a  Western  edition,  furnished  with 
a  reasonable  and  moderate  selection  of  references,  on  the  scale  of  Kent's 
Commentaries  or  thereabouts.  Mr.  Terry  says  that  a  student  must  take 
his  first  book  on  trust ;  but,  with  great  respect,  this  is  exactly  what  we 
want  a  student  of  the  Common  Law  to  learn,  as  soon  as  possible,  not  to 
do.  Nevertheless,  advanced  students  in  America  may  well  do  themselves 
good  with  the  book  as  it  stands.  It  could  not  safely  be  put  in  an  English 
learner's  hands,  as  doctrines  which  prevail  in  America  but  not  here  are 
sometimes  laid  down  as  law  without  qualification.  We  must  congratulate 
the  Japanese  printers  (who,  by  the  way,  do  not  use  signatures,  and  mak^ 
up  the  sheets,  if  sheets  they  are,  in  some  other  fashion  of  their  own)  on 
tlieir  accurate  printing  of  English. 


Year  Boots  of  the  Reign  of  King  Edward  the  Third.  Year  XIX.  Edited 
and  translated  by  Luke  Owen  Pike.  [Bolls  Series.]  London  : 
Printed  for  H.M.  Stationery  Oflice.  1906.  8vo.  Ixxiv  and  440  pp. 

Ik  the  introduction  to  these  unpublished  cases  of  1 9  Ed.  Ill,  Mr.  Pike 
is,  as  always,  profitable.  He  shows  good  cause  for  thinking  that  in  the 
fourteenth  century  villanus  still  meant  a  man  holding  by  villein  tenure, 
whether  personally  free  or  not :  if  it  was  to  be  made  clear  that  he  was 
unfree,  the  word  nativtts  was  added  or  substituted.  There  are  also  some 
pages  tracing  the  early  use  and  significance  of  the  curious  word  arraign, 
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"which  represents,  through  a  French  form,  ad  rationem  ponerej  and  starts 
from  the  idea  of  calling  on  the  person  arraigned  to  show  cause  why  the 
Court  should  not  proceed,  on  what  already  appears  against  him,  to  deal 
vith  him  as  guilty. 

At  p.  292-3  we  find  it  stated  that  the  so-called  statute  of  Cireumajyecte 
agaiis  was  made  by  the  bishops  themselves.  At  p.  328-9  there  is  an 
adventurous  and  unsuccessful  attempt  to  maintain  that  wager  of  law  does 
not  lie  in  detinue  where  the  facts  are  such  as  to  be  within  the  knowledge 
of  the  country.  At  p.  184  Scot  C.J.  overrules  an  objection  to  a  verdict 
being  taken  after  dinner  at  St.  Clement's  Church.  '  We  can  take  a  verdict 
by  candle-light  if  the  jury  will  not  agree;  and  if  the  Court'  [of  King's 
Bench]  'were  to  move,  we  could  take  the  jurors  about  in  carts  with 
us,  and  so  Justices  of  Assize  have  to  do.' 


Tie  Law  of  Lunacy  in  ffritisk  India.  By  Bamani  SLanta  Doss, 
Barrister-at-Law,  Advocate  of  the  High  Court  of  Jadieatare, 
Calcutta.     1906. 

This  will,  no  doubt,  be  a  most  useful  little  book  to  the  Indian 
practitioner.  It  consists  of  the  two  Lunacy  Acts  of  1858  of  the  Indian 
Legislature  with  short  commentaries  on  several  of  the  sections.  One  of 
these,  Act  XXXIV,  regulates  proceedings  in  Lunacy  in  the  Courts  of 
Judicature  in  India  established  by  Royal  Charter :  the  other.  Act  XXXV, 
makes  provision  for  the  care  of  the  estates  of  lunatics  not  subject  to  the 
jurisdiction  of  the  Supreme  Courts  of  Judicature.  At  the  end  of  the 
book  we  find  the  Indian  Lunatic  Asylums  Act  of  1858,  being  Act  XXXVI 
of  1858,  which  provides  for  the  reception  and  detention  of  lunatics  in 
asylums  established  for  that  purpose.  These  three  Acts  are  the  only 
statutes  of  the  Indian  Legislature  dealing  with  the  care  of  the  person  and 
property  of  lunatics  in  British  l^dia,  with  the  exception  of  two  short  Acts 
in  1886  and  1889,  which  made  amendments  in  the  Lunatic  Asylums  Act. 
But,  as  the  author  points  out,  a  lunatic  being  as  much  a  member  of  the 
community  as  any  other  person,  he  is  naturally  subject  to  the  common 
incidents  of  civil  society,  and  so  there  are  many  questions  relating  to  his 
legal  liabilities  and  privileges,  which  very  often  come  up  before  the  Law 
Courts.  Thus,  for  instance,  the  procedure  to  be  followed  in  Courts  in 
British  India  in  cases  where  the  accused  person  is  a  lunatic  has  been 
clearly  laid  down  in  certain  sections  of  the  Code  of  Criminal  Procedure 
(Act  y  of  1898).  These  and  other  analogous  questions,  such  as  the 
criminal  responsibility  of  lunatics,  are  dealt  with  in  the  chapter  which 
treats  of  Insanity  in  relation  to  Crimes.  Similarly  there  are  chapters 
dealing  with  questions  of  Succession,  Contracts  and  Torts,  Wills  and 
Administration,  Limitation,  Practice  and  Procedure,  Evidence,  and  Medical 
Jurisprudence.     These  matters  are  all  briefly  but  lucidly  explained. 

It  is  interesting  to  note  the  reasons  why  the  case  law  in  India  relating 
to  lunatics  is  comparatively  of  far  less  bulk  than  in  England.  One  reason, 
no  doubt,  is  that  insanity  is  much  less  common  in  India  than  in  Europe. 
The  author  points  out  that '  in  India  there  are  only  five  insane  persons  for 
every  ten  thousand  of  the  population ;  while  in  England  and  Wales  the 
number  is  thirty-five  for  the  corresponding  population,  and,  as  has  only 
recently  been  pointed  out  in  the  Times,  insanity  has  increased  fivefold  in 
the  last  sixty  years,  during  which  time  the  population  has  only  doubled 
itself.' 
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This  point  is  even  more  strongly  brought  out  in  the  Report  of  the  Census 
of  India^  1901.  At  page  133  we  read,  'In  comparison  with  European 
countries  mental  disease  would  appear  to  be  comparatively  rare  in  India, 
In  England  there  are  about  thirteen  persons  of  unsound  mind  to  one  in 
India.  That  is  due  partly  to  the  fact  that  in  Europe  many  persons  who 
suffer  from  imbecility  or  from  other  harmless  manifestations  of  mental 
disease,  or  whose  attacks  are  periodical,  are  included,  whereas  in  India 
they  are  not  usually  taken  into  consideration;  but  the  main  reason  is 
doubtless  to  be  found  in  the  very  different  conditions  of  life  in  the  East. 
In  Europe  the  competition  between  man  and  man  is  severe,  and  is  yearly 
becoming  more  so.  The  mental  wear  and  tear  is  very  great,  and  the 
strain  on  the  nervous  system  deranges  many  feeble  intellects  which  in  the 
calm  and  placid  East  would  escape  the  storms  to  which  they  succumb. 
The  total  number  of  insane  is  less  by  nearly  1 1  per  cent,  than  it  was  in 
1 89 1,  when  a  decrease  of  more  than  8  per  cent,  was  registered  as 
compared  with  i88i.  The  decline  now  noticed  is  commoo  to  practically 
the  whole  of  India.' 

Possibly  one  explanation  of  this  contrast  is  that  in  India  there  is  no 
Poor  Law.  The  insane  relieved  on  January  i,  1906,  formed  11-7  per 
cent,  of  the  total  pauperism  of  England  and  Wales.  In  India  there  is  no 
Union  where  the  pauper  imbecile  can  be  sent,  and  the  feeling  of  family 
life  is  so  strong  that  harmless  imbeciles  are  taken  care  of  at  their  homes. 
This  leads  to  an  interesting  point,  which  has  an  important  bearing  on  the 
question  now  under  consideration,  and  that  is  that  by  Hindu  law  the 
managing  member  (for  instance,  a  brother)  of  a  joint  Hindu  family  is  not 
bound  to  take  out  a  certificate  under  Act  XXXV  of  1858  in  order  that  he 
may  validly  deal  with  the  estate  including  the  lunatic's  portion ;  so  that 
in  numerous  cases  no  question  regarding  the  lunatic's  person  or  property 
comes  before  the  Courts.  It  is  just  the  same  as  regards  minors  in  a  Hindu 
joint  family :  the  natural  and  legal  guardian  is  the  manager  of  the  joint 
family.  At  one  time  it  was  held  that  tliere  was  a  distinction  between 
lunatics  and  minors;  but  this  view  was  subsequently  overruled,  and  it 
was  held  that  the  case  of  a  lunatic  is  not  distinguishable  from  that  of 
a  minor.  Reliance  was  placed  on  a  passage  in  the  Mitikshara  which 
refers  explicitly  only  to  minors;  but  a  learned  Hindu  judge  at  Calcutta 
pointed  out  that  the  text  of  Brihaspati,  on  which  that  passage  is  a  com- 
ment, is  quite  general  in  its  terms.  Mr.  Ramani  Eanta  Doss  in  the 
introduction  to  his  little  book  says  that  'ever  since  the  earliest  days  of 
ancient  civilization  the  Crown  as  jHirens  patriae  always  used  to  act  as 
guardian  of  the  person  and  the  property  of  lunatics  and  idiots.  In  the 
eye  of  the  law  idiots  and  lunatics  very  much  resemble  the  infant,  inasmuch 
as  they  equally  require  the  protection  of  the  Court,  both  in  respect  of  their 
person  and  property.'  That  statement  is  too  broad.  As  Sir  William 
Markby  points  out,  the  quaint  notion  in  the  English  law  that  the 
guardianship  of  every  child  is  vested  in  the  king  as  parens  patriae,  and 
that  this  guardianship  is  deputed  by  him  to  the  relatives  of  the  child,  so 
far  as  it  is  not  purely  fanciful,  is  probably  feudal— or  at  any  rate 
determined  by  feudalism,  its  apparent  purpose  being  to  exclude  any 
claim  by  the  immediate  lord  of  the  fee — and  nothing  of  this  sort 
is  known  to  the  Hindu  law.  In  India,  as  in  other  countries  where  the 
feudal  law  has  not  prevailed,  guardianship  is  closely  connected  with  the 
customs  of  the  family.     The  same  is  true  for  the  lunatic  as  for  the  minor. 


Jan.  1907.]  Reviews  and  Notices.  lis 


Psychology  applied  to  Legal  Evidence  and  other  conHructiont  of  law: 
By  G.  P.  Arnold,  I.C.S.  Calcutta:  Thacker,  Spink  &  Co. 
1906,     470  pp.  and  index.     (i2«.  net.) 

The  few  lines  we  can  deyote  to  this  book  will  be  wbolly  inadequate  for 
the  treatment  of  the  subjects  through  which  it  ranges,  and  the  more  so 
since,  as  the  author  anticipates,  there  is  barely  a  page  in  which  we  are  not 
in  sharp  antagonism  to  his  views. 

The  *  intention '  of  the  book,  to  use  a  term  that  is  constantly  recurrent 
in  it,  is  to  analyse  the  nature  of  eyidence  and  to  refer  its  doctrines  to  the 
elementary  principles  of  human  nature.  The  book  itself  is  constructed  by 
a  series  of  discussions  on  terms  or  doctrines  of  law  more  or  less  accurately 
apprehended.  The  thread  which  alone  connects  these  discussions  is  a 
vigorous  polemic  against  the  ignorance,  bigotry,  blindness,  and  folly  of  the 
legal  profession ;  and  the  method  by  which  this  is  demonstrated  is  mainly  to 
select  passages  from  the  works  of  some  of  the  best  known  of  this  baneful  class, 
and  by  the  application  of  verbal  criticism,  quite  worthy  of  a  clever  school- 
boy, to  extract  or  to  construct  paralogisms  which  are  then  by  another  illicit 
process  set  down  to  the  account  of  the  profession  at  large ;  and  this  is  then 
held  up  to  the  contempt  of  all  educated  men  who  have  studied  psychology. 
The  book  from  beginning  to  end  teems  with  this  sort  of  declamation ; 
and  it  is  only  fair  to  the  author,  to  show  that  we  do  not  exaggerate,  to 
give  two  samples,  one  from  his  first  page,  one  from  his  last.  *  A  systematic 
application  of  psychology  to  any  branch  of  the  law  is  sufficiently  novel  to 
cause  them  [lawyers]  a  shock.  ...  If  there  is  one  path  which  lawyers 
and  judges  fear  to  tread  it  is  that  of  philosophy ;  if  there  is  one  region  in 
which  they  do  not  feel  themselves  safp,  one  atmosphere  which  they  regard 
as  poison  it  is  that  of  philosophical  notions  and  metaphysical  ideas  ;  and 
psychology,  it  must  be  admitted,  is  but  one  branch  of  mental  philosophy. 
Yet  such  is  the  irony  of  the  case  that,  anxious  as  they  are  to  avoid  the 
discussion  of  these  matters,  the  subjects  with  which  they  deal  are  perpetu- 
ally presenting  them  with  problems  whose  real  character  is  such  that  they 
cannot  be  adequately  solved  without  the  aid  of  philosophy/  The  last 
sentence  In  the  book  is:  'The  failure  of  the  lawyers  to  appreciate  the 
value  of  this  method  [a  good  general  education]  is  what  has  contributed 
so  largely  to  make  the  law  a  water-tight  compartment  cut  off  from  all 
connexion  with  the  streams  of  knowledge  outside  it.' 

The  General  Introduction  (1-28)  we  may  perhaps  be  allowed  to  term  the 
general  indictment  on  the  lines  just  indicated.  Then  follow  chapters 
(29-104)  on  'Intention,'  *  Will,' *  Motive,'  and  the  familiar  collection  of 
terms  into  which  legal  conceptions  are  customarily  analysed.  Mr.  Arnold 
giv6s  no  indication  that  this  work  has  previously  been  done,  with  some- 
what greater  precision  and  a  wider  rauge  of  philosophical  reading,  by  one 
John  Austin,  to  the  study  of  whose  work  in  this  connexion  we  refer 
Mr,  Arnold  if  he  meditates  a  second  edition.  We  may  also  direct  him  to 
another  *  find,'  the  work  of  Jeremy  Bentham  known  as  the  Rationale  of 
Judicial  Evidence,  and  also  to  his  Principles  of  Morals  and  legislation,  with 
both  of  which  treatises  our  author  seems  to  be  unacquainted,  and  which 
will  be  invaluable  to  him  in  correcting  and  supplementing  his  opinions 
and  conclusions.  But  both  of  these  writers  were  lawyers,  and  so  too  was 
Franciscus  de  Verulamio,  the  fifth  book  of  whose  De  Augmentis  Scientiarum 
or  the  aphorisms  beginning  with  the  thirty-eighth  in  his  Novum  Organum^ 
extracted  in  Mr.  Arnold's  copious  manner,  would  have  clinched  the  con- 
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.elusions  he  Btrives  to  propound  in  this  portion  of  his  book,  and  which  he 
assumes  to  be  original  analyses,  with  much  additional  force. 

Even  Mr.  Arnold  has  his  prejudices ;  and  we  note  that  he  refrains,  though 
treating  on  the  nature  of  the  mind  (pp.  105-59,  217-55)  and  the  theory  of 
causation  (pp.  183-216),  to  quote  either  Looke  or  Hume,  *  because  in  their 
day  psychology  as  a  separate  branch  of  philosophy  did  not  exist'  (p.  377), 
and,  possibly  for  the  sam6  reason,  he  ignores  Kant's  Critique  of  Pure 
Reason;  though  he  makes  a  great  display  (pp.  417,  423,  437,  428)  of  a 
quotation  from  Kant  which  he  appears  to  have  discoyered  as  a  note  to 
Mr.  Bradley's  Ethical  Studies. 

We  therefore  feel  we  may  do  him  an  injustice  by  testing  him  with 
reference  to  either  Bacon  or  Bentham  or  Austin.  Let  us  try  him  by  refer- 
ence to  popular  science.  In  Herbert  Spencer's  Study  of  Sociology,  the 
catalogue  of  the  weaknesses  and  prejudices  that  lie  in  wait  for  the  human 
understanding  is  analysed  with  a  minuteness  that  would  haye  served 
Mr.  Arnold's  purpose  well ;  yet  he' appears  quite  ignorant  of  its  existence, 
though  he  quotes  the  same  author's  Social  Statics,  a  juyenile  work,  not 
greatly  relevant,  and  which  appeared  nearly  sixty  years  ago;  but  the 
Psychology,  mirahiU  dietu,  is  an  unknown  land.  Instead  of  books  of  this 
sort,  the  staple  of  Mr.  Arnold's  repertory  consists  of  books,  possibly  of  great 
excellence,  still  of  that  modernity,  perhaps,  that  they  have  not  yet  attained 
fame.  He  relies  much  on  an  article  in  the  Encyclopaedia  Britannica  (ninth 
edition) ;  and  where  he  does  draw  from  books  of  world-wide  note,  he  gives 
us  the  impression  that  his  acquaintance  is  only  second-hand,  through  quota* 
tions.  We  have  already  given  one  instance  of  this ;  Lotze  is  another  (pp.  13, 
356),  and  Plato  (p.  418).  In  short,  Mr.  Arnold's  reading  seems  lamentably 
limited  when  measured  by  his  pretensions,  or  by  those  of  an  average  scholar, 
though  a  lawyer.  We  should  not  have  noticed  this  ordinarily ;  but  when 
a  vrriter  preaches  his  gospel  that  knowledge  of  psychology  is  the  one  thing 
needful  and  bans  to  the  limbo  of  ignorance  and  stupidity  the  whole  profes- 
sion of  the  law  for  that  they  are  lacking  therein,  a  glance  at  the  credentials 
of  the  excommunicator  is  neither  unnecessary  nor  unwholesome. 

Mr.  Arnold's  notions  of  legal  doctrines  are,  to  a  lawyer  at  least,  epoch 
making.  He  devotes  a  chapter  (pp.  160-80)  to  'the  Normal  Man.'  His 
objection  to  him  is  that  no  such  being  ever  existed  or  could  exist.  Incident* 
ally  we  may  note  that  a  great  chapter  of  the  history  of  the  human  mind,  the 
history  of  realism,  nominalism,  and  conceptualism  is  closed  to  Mr.  Arnold, 
else  his  difficulties  here  would  be  done  away.  Neither  does  he  seem  to 
know  that  the  *  normal  man'  is  not  a  purblind  blunder  of  silly  non- 
psychological  English  lawyers,  but  a  creation  both  of  Aristotle,  as  6  4^ 
vt/to9,  and  of  the  great  Roman  jurists  as  the  diligtns  paUrfamiliaM^  or 
further  back  still,  far  before  the  days  when  psychology  became  *  a  separate 
branch  of  philosophy,'  when  Protagoras  propounded  his  iravnov  ypnuLmw 
fUrpov  avOpwirov  c&ai,  and  that  he  flourishes  most  usefully  in  German^ 
French,  and  Italian  jurisprudence.  Mr.  Arnold  says  (p.  1 74)  (i)  *  that  the 
normal  man  has  no  real  existence  of  any  kind '  and  (2)  *  if  he  does  exist, 
he  is  not  capable  of  application  in  the  sense  claimed,. and  that  attempts 
to  apply  the  notion  have  miscbievotis  results.'  To  the  first  contention 
we  reply.  Agreed;  to  the  second,  through  lack  of  space  to  explain  the 
misconception,  we  say  Sclvitur  ambuHando  (for  juries  do  it  every  day),  and 
point  to  the  normal  man's  two  thousand  years  of  useful  existence  in  the 
Roman  Empire  and  through  Europe  and  America. 

Mr.  Arnold  also  discourses  of  insanity  (pp.  283-308),  with  much  girding 
at  the  lawyers;  on  hallucinations  (pp.  331-53),  which  strangely  enough  is 
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the  only,  chapter  in  which  Mr.  Arnold  is  untroubled  by  lawyers — *  We  can 
make  no  direct  applications  of  what  has  been  said  to  law '  (p.  343) ;  and 
on  an  unfortunate  legal  treatise  on  Evidence  (pp.  376-405)  which  appears 
to  be  singled  out  for  this  distinction,  not  for  any  special  demerit,  but  as 
a  sort  of  whipping  boy, '  because  it  is  the  most  elaborate  and  prominent 
ivork  on  the  subject  (eyidence)  before  the  public  in  India,'  and  so  is 
specially  fitted  to  bear  a  castigation  for  its  kindred.  Then  he  hastens  to 
Iiis  ending  through  responsibility  and  punishment  to  justice  (pp.  406-33). 
The  final  chapter  on  differences  of  race  is  made  up  largely  of  interesting 
quotations  from  Buckle  and  Sir  H.  Maine,  and  a  panegyric  on  the  Burmese. 
A  review  is  thought  incomplete  without  'a  plum'  from  the.book  reviewed. 
We  can  only  give  one ;  to  encourage  readers  we  may  afiten  that  samples  of 
the  same  character  are '  thick  as  autumnal  leaves ...  in  Vallombrosa.'  Our 
author  is  treating  of  the  ignorant  folly  of  the  lawyers  in  not  recognizing 
sufficiently  *  uncontrollable  impulse '  as  the  cause  of  crime.  After  censur- 
ing the  lack  of  psychological  insight  in  Rolfe  B.,  amongst  lawyers  darum 
tt  venerabiU  namen^  he  thus  proceeds  (p.  314):  'With  this  utterance  of 
Rolfe  B.  may  also  be  contrasted  the  utterance  of  Bramwell  B.,  who  made 
it  a  test  to  the  jury,  ''  Would  the  prisoner  have  committed  the  act  if  there 
had  been  a  policeman  at  his  elbow?"  Apparently  the  former  judge 
would  have  refused  to  regard  the  man  as  insane  even  in  this  case,  while  the 
latter  judge  would  have  excused  him.  This  last,  however,  is  really  no 
better  than  the  first  one.  Because  a  man  would  have  restrained  himself 
in  the  presence  of  a  policeman,  it  does  not  in  the  least  follow  that  he  was 
also  able  to  do  so  in  his  absence.  .  •  .  Max  Simon  gives  an  instance  of 
a  learned  man  who  was  seized  by  an  overwhelming  impulse  to  cut  his 
throat  when  he  was  shaving,  and  he  could  only  overcome  it  by  desisting 
from  the  operation.' 

A  Treatise  an  the  Law  of  Torts,  By  the  late  C.  O.  Addison.  Eighth 
Edition  by  William  E.  Gordon  and  Waltsb  Hussey  GRivjfiTH. 
London :  Stevens  &  Sons,  Lim.  1906.  La.  8vo.  cxiv  and 
1077  pp.,  index  lai  pp.    (38#.) 

*  In  the  life  of  every  textbook  not  written  originally  upon  broad  prin- 
ciples, there  occur  periods  when  a  thorough  revision  is  necessary  if  the  book 
is  to  retain  its  standing.'  These  words  are  quoted  from  the  preface  to  the 
present  edition.  That  the  editors  have  fulfilled  the  obligation  suggested 
by  them  is  patent.  In  a  book  in  which  the  text  occupies  1,077  V^^^y  ^^ 
seldom  is  impossible  to  find  materials  for  adverse  criticism,  and  it  seems 
desirable,  at  the  outset,  to  state  that  whatever  may  subsequently  appear 
in  reference  to  the  book  is  merely  given  to  justify  our  refusal  to  give 
unqualified  praise.  Having  said  so  much,  we  at  once  record  our  opinion 
that  the  present  edition  will  continue  to  be  consulted  in  reliance  upon  its 
general  accuracy,  and  that  that  course  may  be  safely  followed. 

We  find  it  stated  (at  p.  119)  that '  no  contribution  can  be  claimed  as 
between  joint  wrong-doers.'  For  this  Merryweather  v.  Nixan  (1799) 
8  T.  R.  186,  16  R.R.  810;  and  Fardjrolher  t.  Andey,  i  Camp.  343  are 
cited,  with  a  further  reference  to  the  Scotch  case  of  Palmer  t.  Wiek  and 
PuUeneytown  Steamship  Co.  [1894]  ^'  ^  3^8  for  the  proposition  that  the 
doctrine  will  not  be  extended.  This,  we  think,  omits  the  qualification 
introduced  in  later  English  decisions.  It  is  clear  that  the  rule  does  not 
apply  where  it  is  not  obvious  that  the  act  complained  of  will  be  tortious 
(see  Humphrye  v.  Pratt  (1831)  5  Bli.  N.  S.  154,  35  R.R.  41 ;  Sheffield 
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Corp.)  V.  Barclay  [1905]  A.  C.  39a).  Merryweather  v.  Nixan  was  cited 
mrith  apparent  approval  by  Sir  James  Mansfield  C.  J.  in  Powell  y.  Layton 
(1806)  2  Bos.  &  P.  (N.  R.)  365,  9  R.  R.  660,  and  followed  by  Bruce  J.  in 
The  Englishman  and  The  Australia  [1895]  P.  212,  and  in  Gerson  t.  Simp' 
son  [1903]  2  K.  B.  197,  208,  Lord  Ilalsbury  L.  C.  refers  to  Hhe  ordinary 
rule  that  there  shall  be  no  contribution  between  joint  tort-feasors,'  but  the 
cases  cited  in  the  note  (16  R.  R.  811),  the  two  decisions  in  the  House  of 
Lords  before  referred  to,  in  addition  to  the  decisions  of  the  Court  of 
Appeal  in  Moxham  t.  Grant  [1900]  i  Q.  B.  88,  and  of  the  Divisional  Court 
in  Burrows  y.  Rhodes  [1899]  i  Q.  B.  816  make  it  not  improbable  that  the 
principle  in  Merryweather  y.  Nixan  may  eventually  be  limited  to  cases 
where  the  act  complained  of  is  criminal  as  well  as  wrongful,  as  in  Shackell 
y.  Rosier  (1836)  2  Bing.  N.  C.  634,  42  R.  R.  666.  We  cannot  conjecture 
why  a  direct  reference  to  section  5  of  the  Directors'  Liability  Act,  1890 
was  not  inserted  at  p.  197  n.(x)  instead  of  a  cross-reference.  Then,  again, 
the  editors  do  not  seem  to  appreciate  to  what  extent  Christie  v.  Davey 
[1893]  I  Ch.  316  remains  an  authority.  The  plaintiff's  (Christie's)  cause  of 
complaint  (amongst  other  things)  was  *  blowing  on  whistles,  knocking  on 
trays  and  boards,  and  hammering  on  a  party  wall.'  These  acts  cannot  be 
treated  as  musical  performances.  The  defendant  (Davey)  complained,  in 
an  informal  document  which  was  treated  as  a  counterclaim,  of  excessive 
playing  on  musical  instruments,  but  failed  to  prove  an  actionable  nuisance 
(see  p.  327).  No  doubt  what  North  J.  said  in  the  course  of  his  judgment 
(see  pp.  326,  327)  does  make  it  appear  that  he  rests  the  right  to  maintain 
the  action  upon  the  malicious  character  of  the  act.  He  acted  upon  the 
same  view  that  malice  is  a  cause  of  action  in  Bradford  {Corp,)  v.  Pickles 

EI 894]  3  Ch.  53,  but  this  view  was  rejected  both  by  the  Court  of  Appeal 
1895J  I  Ch.  145,  and  the  House  of  Lords  [1895]  A.  C.  587,  and  is  incon- 
sistent with  the  decision  of  the  House  of  Lords  in  AUen  v.  Flood  [iSgS] 
A.  C.  I,  and  of  the  Court  of  Appeal  in  Fitzroy  v.  Cave  [1905]  2  K.  B.  364, 
Many,  we  fancy,  will  share  the  late  Lord  Bramwell's  view  that  the  word 
*  malice  '  is  an '  unfortunate  word '  (%eeAhraih  v.  North  Eastern  Ry,  (1886) 
1 1  App.  Cas.  at  p.  253).  The  principle  upon  which  Christie  v.  Davey  may  be 
supported  is  that  stated  at  pp.  492  and  494.  We  may  also  point  out 
here  that  Alien  v.  Flood  seems  to  leave  very  little  of  Keeble  v.  HiekenngiU 
(1705)  II  East,  574  n.,  II  R.  R.  273  n.,  and  Quinn  v.  Leathern,  whatever 
else  it  did,  has  done  nothing  to  restore  the  authority  of  that  particular 
decision. 

Then,  again,  the  principles  upon  which  the  Court  acts  in  granting 
injunctions  seem  to  be  unduly  restricted  in  the  statement  at  p.  112.  At 
p.  113  there  is  a  failure  to  distinguish  between  the  effect  of  laches  or 
delay  on  the  right  of  the  plaintiff  to  an  injunction  when  the  application  is 
interlocutory  and  when  the  case  is  at  the  hearing.  The  distinction  is  all 
important,  but  frequently  not  appreciated  by  those  who  have  not  had 
a  practical  training  in  equity  cases.  But  the  distinction  is  obvious  to 
those  who  read  Bridson  v.  Benecke  (1849)  ^^  Beav.  i,  85  R.  R.  i,  which  is 
one  of  the  cases  cited.  It  also  appears  that  the  editors  have  not  con- 
sidered in  this  connexion  the  case  of  Harrison  v.  Duke  of  Rutland  [1893] 
I  Q.  B.  142,  which  they  have  duly  referred  to  elsewhere.  It  is  not  an 
uncommon  practice  in  the  Chancery  Division  to  make  a  declaratory  judg- 
ment as  in  the  case  cited,  and  to  give  leave  to  apply  for  an  iig  unction  at 
a  later  stage  if  necessary. 

At  p.  142  we  read  that  the  common  seal  of  a  corporation  is  Hhe  only 
authentic  evidence  of  what  it  has  done  or  agreed  to  do.'    This  is  obviously 
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an  insufficient  statement,  as  is  made  apparent  by  the  editors  themselves  in 
the  continuation  of  the  passage  quoted. 

Then,  again,  ve  have  failed  to  find  any  reference  to  the  right  of 
trespassers,  or  successive  trespassers,  as  against  an  owner  who  has  abandoned 
possession.  In  this  connexion  it  is  usual  to  cite  Leigh  t.  Jack  (1879) 
6  Ex.  D.  264.  Aaher  v.  WhUloek  (1865)  L.  R.  i  Q.  B.  i  ;  Trustees  Executors 
and  Agency  Co.  v.  Short  [1889]  13  App.  Cas.  793,  and  the  dicta  in  WiUis 
Y.  Earl  Howe  [1893]  a  Ch.  545  may  also  be  usefully  consulted.  If  there 
could  be  abandonment  of  the  possession  of  land  in  the  same  sense  as  there 
may  be  abandonment  of  possession  of  a  chattel,  then  the  title  of  the  Crown 
by  escheat  would  haye  to  be  considered  (see  Att.-Gen.  t.  Sands  (1670) 
Hardres,  488).  If  the  Crown  could  claim  by  escheat,  then  the  yery  recent 
case^  reported  since  the  publication  of  the  book  under  review,  of  Emmerson 
T.  Maddison  [1906]  A.  C.  569  would  haye  an  important  bearing. 

In  the  preface  the  editors  acknowledge  the  assistance  which  they  haye 
receiyed  from  Mr.  J.  S.  Henderson  of  the  Middle  Temple. 


English  Local  GovemmeiU  from  the  Bevolution  to  the  Municipal  Corpora^ 
tions  Act :  The  Parish  and  the  County.  By  Sidney  and  Beatrice 
Webb.  London,  New  York,  and  Bombay :  Longmans,  Green 
&  Co.     1906.     8ya     xxv  and  664  pp.     {i6s.  net.) 

This  is  the  first  instalment  of  a  detailed  description  of  our  Local 
Government  institutions  in  the  last  period  of  their  unsystematic  develop- 
ment, that  is,  the  period  immediately  preceding  the  passing  of  the  Vestry 
Act,  18 1 9  and  the  Municipal  Corporations  Act,  1835.  By  the  end  of  the 
seventeenth  century  the  mediaeyal  institutions  had  to  a  large  extent 
decayed,  and  their  place  had  been  taken  by  new  authorities  of  somewhat 
irregular  constitution,  which  de  facto  exercised  extensiye  functions,  what- 
ever their  strictly  legal  powers  may  have  been. 

Indeed,  to  speak  of  the  county  and  parish  officers  and  meetings  of  that 
time  as  local  goyernment  institutions  is  misleading.  Local  goyernment, 
as  we  know  it,  had  no  existence,  and  we  doubt  whether  the  phrase  was 
used  by,  or  would  haye  conyeyed  any  definite  meaning  to,  a  lawyer  of  the 
eighteenth  century.  In  the  eye  of  the  law  neither  county  nor  parish  was 
an  organization  of  local  self-goyernment  They  were  rather  organiza- 
tions for  enforcing  the  law  of  the  land,  whose  functions  were  much  more 
judicial  than  administratiye  or  legislative.  County  government  was 
carried  on  in  the  earlier  part  of  the  period  entirely,  and  in  the  latter 
part  yery  largely,  in  the  form  of  judicial  process,  by  presentments  of  the 
Grand  Jury  and  orders  made  thereon.  So,  too,  though  there  was  no  power 
to  make  by-laws,  a  resolution  of  justices  that  in  future  a  particular 
matter  would  be  dealt  with  as  a  public  nuisance  had  the  effect  of  a  by- 
law declaring  it  to  be  a  public  nuisance.  The  justices  would  conyict  in 
accordance  with  their  own  resolution,  and  would  thus  make  a  law  unto 
themselyes,  from  which  there  was  no  appeal  saye  to  the  King's  Bench. 

The  aim  of  Mr.  and  Mrs.  Webb  has  been  to  present  in  this  yolume 
a  detailed  picture  of  the  parish  and  county  authorities  at  work  in  the 
eighteenth  century.  Their  concern  has  been  not  to  ascertain  precisely 
what  were  the  legal  powers  of  the  yestry,  the  parish  officers,  the  constables, 
and  the  justices  of  the  peace,  but  to  describe  the  authority  de  facto  enjoyed 
by  these  bodies  and  persons,  the  manner  in  which  they  exercised  their 
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authority,  the  way  the  men  were  selected,  the  kind  of  men  they  were,  and 
their  influence  for  good  or  eyil  upon  their  fellows. 

To  make  a  comparison  with  our  own  time,  the  materials  for  a  similar 
review  of  the  present  state  of  local  goTernment  would  be  found  in  the 
reports  of  the  proceedings  of  the  Poplar  Guardians,  the  reports  of  municipal 
elections,  and  the  minutes  of  the  London  County  Council,  rather  than  in 
the  Statutes  or  the  Law  Reports. 

The  materials  have  been  drawn  from  an  immense  mass  of  contemporary 
literature,  MS.  minutes  of  Testry  meetings,  records  of  Quarter  Seesions, 
county  and  parish  histories,  pamphlets,  newspaper  reports,  diaries,  and 
eren  novels  and  dramas,  in  which  the  characters  and  methods  of  justices 
of  the  peace  and  parish  constables  are  delineated.  Full  use  has  been  made 
of  those  sources  of  information  which  are  more  familiar  to  lawyers,  the 
Statutes,  the  authorized  reports  and  accredited  textbooks.  With  these 
materials  Mr.  and  Mrs.  Webb  have  painted  a  vivid  picture,  or  rather 
a  gallery  of  vivid  pictures,  of  public  life  in  the  eighteenth  century.  No 
one  picture  would  serve  to  represent  the  typical  justice  of  the  peace  or  the 
typical  vestry,  for  each  has  many  types.  Thus,  in  describing  the  justices 
of  the  peace  we  have  sections  on  '  The  Justice  of  Mean  Degree,'  '  The 
Trading  Justice,' '  The  Sycophant  Justice  and  Rural  Tyrant,'  and  so.  forth. 
It  may  be  that  each  of  these  types  is  somewhat  exaggerated,  and  that  the 
general  impression  left  is  too  much  one  of  extremes,  but  it  is  perhaps 
inevitable  that  the  ordinary  person  who  goes  quietly  about  his  business 
should  be  least  noticed  whether  in  regarding  the  present  or  the  past. 

What  strikes  the  reader  most  forcibly  in  this  account  is  the  extent  to 
which  local  custom  or  mere  local  practice  regulated  the  proceedings,  the 
modes  of  appointment,  and  the  de  facto  powers  of  the  various  officers  of  the 
parish,  and  in  a  less  degree  those  of  the  county.  Occasionally  there  would 
come  before  the  courts  questions  as  to  the  validity  of  a  particular 
custom  for  the  election  of  churchwardens  and  overseers  or  the  meeting  of 
a  vestry :  but  the  reported  cases  give  only  a  faint  idea  of  the  prevalence 
and  variety  of  the  customs  by  which  in  fact  parish  matters  were  regulated. 

The  appointment  of  justices  of  the  peace  and  the  great  county  officers 
was  not  of  course  regulated  by  local  custom,  but  the  manner  in  which  they 
exercised  or  exceeded  their  jurisdictions,  and  the  degree  of  efficiency  with 
which  they  disposed  of  the  affairs  of  the  county  in  Quarter  Sessions,  must 
in  actual  practice  have  varied  largely  from  county  to  county.  And  it  is 
well  known  that  before  the  legislation  of  the  last  century  the  holding  of 
vestry  meetings  and  election  of  parish  officers  was  regulated  by  the  custom 
of  each  parish  more  than  by  any  general  rules  of  law.  These  customs, 
whether  good  or  bad  in  law,  existed  in  fact,  and  are  described  in  consider- 
able detail. 

So  excellent  is  the  substance  of  the  work  that  it  is  to  be  regretted  that 
the  f^uthors  have  spoiled  it  by  introducing  modem  slang  and  small  inaccu- 
racies of  expression.  There  is  no  reason  for  calling  a  poll  a  *  referendum,' 
or  a  report  a  '  dossier,'  or  for  the  use  of  such  phrases  as  '  the  rule  of  the 
boss,' '  extra-legal  constitution,'  and  '  local  municipal  corporation.'  These 
phrases  remind  one  too  forcibly  of  one's  morning  paper,  as  also  does  the 
inaccurate  use  of  the  word  'equity.'  To  speak  of  appeals  to  Quarter 
Sessions  against  the  *  equity '  of  bastardy  orders,  and  of  a  '  landlord's '  obli- 
gation to  repair  highways,  shows  either  ignorance  of  law  or  disregard  of 
the  proper  use  of  language. 

This  is  the  more  remarkable  as  the  authors  set  out  the  sources  of  their 
information  with  pedantic  precision.    The  footnotes  are  immensely  long 
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and  are  needlessly  increased  by  citing  every  authority  as  it  might  be 
cited  in  a  bookseller's  catalogue.  The  frequent  repetition  of  such  refer- 
ences to  cases  as  *  R.  v.  Woodman  in  Reports  of  Cases,  by  R.  Y.  Bamewall 
and  E.  H.  Alderson,  vol.  iv.  pp.  507-510/  or  *  Fearon  v.  Webb  1807;  in 
Rejxfrts  of  Cases  argued  and  determined  in  the  High  Court  of  Chancery,  by 
Francis  Vesey  1809,  vol.  xiv.  pp.  13,  24'  adds  appreciably  to  the  bulk  of  the 
notes  vvithout  any  compensating  benefit.  If  the  authors  virill  not  use  the 
concise  professional  form  understood  by  every  one  who  refers  to  the  reports* 
they  might  at  least  follow  the  practice  of  the  Oxford  English  Dictionary, 
which,  though  less  concise,  is  tolerable. 


Enegelopaedia  of  Local  Government  Law.  Edited  by  Joshua  Schole- 
FIELD.  Vol.  III.  Diversion  of  Highways  to  Housing  of  the 
Working  Classes.  London :  Botterworth  &  Co.,  and  Shaw  &  Sons. 
1906.     La.  8vo.    Ixzx  and  591  pp.     (25^.  net.) 

A  BTTBSTANTiAL  part  of  this  volume  is  occupied  by  four  articles  on 
Highways.  Mr.  Gerard  R.  Hill  writes  on  '  Diversion  and  Stopping  Up  * 
and  on  '  Gratings,  Cellar  Flaps,  and  Coal  Shoots ' ;  the  Editor  on  '  Extra- 
ordinary Traffic,'  and  Mr.  G.  E.  Cooke  Tarborough  on  'Highways  and 
Bridges.'  All  these  articles  are  meritorious,  but  in  the  longer  ones  the 
absence  of  an  index  is  felt.  Thus  the  last-named  extends  over  133  closely 
printed  pages,  and  it  is  by  no  means  easy  to  find  one's  way  rapidly  to  any 
particular  point.  This  is  a  grave  defect  in  an  Encyclopaedia,  though  one 
from  which  a  more  famous  Encyclopaedia  suffers. 

Having  occasion  to  look  up  the  question  of  the  non-liability  of  a  highway 
authority  for  non-feasance,  we  searched  the  Index  of  Cases  for  Russell  v. 
Men  of  Devon ;  but  we  searched  in  vain.  Finally,  we  found  the  point  in 
a  paragraph  entitled  '  Duty  of  Urban  District  Council  to  repair  Highways 
in  Urban  Districts.'  There  we  found  most  of  the  cases;  but  why  the 
doctrine  should  be  treated  as  one  applying  only  to  Urban  Districts  we 
fail  to  understand.  The  rule  existed  long  before  Urban  District  Councils 
came  into  existence,  and  the  latest  authorities  indicate  that  it  is  not  even 
limited  to  highway  authorities,  but  is  one  applicable  to  all  public  corpora- 
tions upon  which  the  legislature  has  imposed  the  performance  of  duties 
for  the  benefit  of  the  public  (see  especially  per  Lord  Herschell  in  Cowley  v. 
Newmarket  Local  Board  [1892]  A.  C.  345, 352).  Even  as  limited  to  Urban 
District  Councils,  the  topic  is  not  discussed  adequately  or  with  sufficient 
precision.  The  difference  between  not  performing  duties  and  performing^ 
them  negligently  is  not  made  clear.  It  is  upon  this  distinction,  and  not' 
upon  any  special  immunity  of  highway  authorities  as  such,  that  those 
cases  turn  which  show  that  a  local  authority  may  be  liable  for  a  defective 
grating  which,  as  sewer  authority,  it  has  placed  in  a  highway,  though  as 
highway  authority  it  is  not  liable  for  permitting  the  surface  of  the  road  to 
become  worn  away  whereby  an  otherwise  unobjectionable  grating  becomes 
a  danger  (see  Thompson  v.  Mayor  of  Brighten  [1894]  i  Q.  B.  332,  and 
Lambert  v.  Lowestoft  Corporation  [1901]  i  Q.  B.  590). 

This  point  might  well  have  been  treated  more  fully  in  the  article  on 
*  Gratings  and  Cellar  Flaps,'  but  in  that'  article  it  is  not  even  alluded  to. 
The  writer  confines  himself  to  gratings  and  cellar  flaps  belonging  to  the 
owners  of  houses  adjoining  a  highway.  Upon  the  question  whether  the 
owner  or  the  occupier  of  a  house,  of  which  the  coal-cellar  flap  is  out  of 
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repair,  is  liable  to  a  person  injured  thereby  we  miss  Bowen  t.  Anderson 
[i  894]  I  Q.  B.  1 64,  and  Gandy  t.  Jubbery  5  B.  &  S.  78.  Indermanr  v.  Damet 
and  Corby  v.  Hill  are  cited  for,  but  seem  to  haye  but  little  bearing  upon,  the 
liability  for  negligently  keeping  a  cellar  flap  in  a  part  of  the  footway 
immediately  adjoining,  but  not  being  part  of,  the  footway.  Barnes  y. 
Ward,  4  a  B.  N.  S.  536,  s^nd  Harroid  v.  Wattiey  [1898]  2  Q.  B.  320,  which 
are  not  cited,  would  be  more  to  the  point 

Besides  the  above-mentioned  articles  we  may  call  attention  to  '  Factories 
and  Workshops '  by  Mr.  E..  M.  Konstam,  *  Fires  and  Fire  Brigades '  by 
Mr.  H.  J.  Comyns,  *  Hackney  Carriages '  by  Messrs.  Mackenzie  and  Allen, 
and  '  Harbours '  by  Mr.  H.  Stuart  Moore.  All  these  are  useful  and  well- 
written  articles,  especially  the  last-named,  which  contains  an  excellent 
epitome  of  the  statutes  relating  to  the  subject. 

The  volume  as  a  whole  does  great  credit  to  the  editor  and  his  industrious 
staff. 


Corps  (fe  Droit  Of  toman:  Vols.  IV -VII.  By  Qeorgb  Young, 
M.V.O.  Oxford:  at  the  Clarendon  Press.  1906.  La.  8vo. 
Vol.  IV,  38ii  pp. ;  Vol.  V,  354  pp, ;  Vol.  VI,  446  pp. ;  Vol.  VII, 
375  PP- 

Ik  a  notice  of  the  first  three  volumes  of  this  book  in  October,  1905,  it 
was  stated  that  if  completed  in  the  manner  in  which  it. had  begun  it 
would  form  the  best  storehouse  of  Turkish  law  which  exists.  The  work 
has  now  been  completed  and  the  opinion  above  expressed  has  been  con- 
firmed. There  is  simply  no  other  book  in  the  English  or  any  other 
language  which  contains  so  full  and  correct  an  array  of  facts  connected 
with  Turkish  administration  and  law.  It  has  often  been  suggested  that 
the  evils  which  afflict  Turkey  are  due  rather  to  non- administration  or  mal- 
administration of  her  laws  rather  than  to  the  laws  themselves.  Indeed, 
those  who  have  had  occasion  to  examine  Turkish  law,  whether  in  those 
parts  which  have  been  adapted  from  the  French  Codes,  or  in  the  many 
parts  which  have  been  taken,  with  little  modification  from  old  Byzantine 
law,  are  astonished  to  observe  how  complete  is  the  corpus  juris  of  Turkey. 
The  case  is  one  more  illustration  of  the  fact  that  though  laws  may  be 
perfect,  if  those  who  have  to  administer  them  are  beneath  the  level  of 
their  morality,  and  if  the  people  are  not  law-abiding  there  may  be  a  wide 
gulf  between  law  and  its  administration.  As  an  illustration,  the  law 
.  relating  to  the  Prefectures  of  the  Capital  (given  in  vol.  vii)  will  serve. 
Arrangements  are  made  for  the  appointment  of  councils,  and  a  set  of 
machinery  is  provided  for  municipal  government  which,  in  the  hands  of 
competent  persons,  would  work  satisfactorily.  But  the  councils  are  in 
abeyance ;  taxes  are  collected  irregularly,  and  the  want  of  a  policeman  is 
noticeable  to  the  ifbreigner  in  every  street  of  Constantinople. 

The  Corps  de  Droit  Ottoman  is  brought  up  to  date,  giving  indeed  the 
new  Mining  Law  of  the  month  of  March  last  and  the  terms  under  which 
the  new  Financial  Commission  was  appointed,  which  were  obtained  from 
the  Port«  only  by  means  of  a  naval  demonstration. 

The  account  of  Turkish  railways  is  very  full  and  supplies  information 
which  it  would  be  difficult  to  obtain  from  any  other  source.  The  conces- 
sion for  the  Bagdad  railway  is  fully  set  out.  It  is  not  pleasant  reading 
for  EDglishmen  who  realize  that  the  three  railways  from  Ilaidar  Pasha  to 
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Ismidt,  from  Caiffa  to  Damascus,  and  from  Mersina  iQ  Adana  were  in  tbe 
hands  of  English  groups  and  have  been  lost  to  them.  The  first  was 
forcibly  taken  possession  of  in  1888  by  the  Turks  and  handed  over  to  the 
Germans.  The  second  was  in  like  manner  taken  possession  of  by  the 
Turks  and  will  form  part  of  the  great  railway  leading  via  Damascus  to 
Mecca,  and  the  third,  which  was  under  Anglo-French  management,  and 
not,  as  stated  by  Mr.  Toung,  under  English  management,  has  now  passed 
into  the  hands  of  Germans.  It  is  somewhat  unfortunate  for  the  readers  of 
this  book  that  the  recent  and  excellent  account  of  the  Hedjaz  railway  by 
a  German,  Auler  Pasha,  only  came  out  within  the  last  few  weeks. 

The  work  will  remain  for  many  years  to  come  the  standard  authority  on 
the  subject  of  which  it  treats. 


Tie  Legal  Principle*  and  Practice  of  Bargains  with  Money-lenders.  By 
Hugh  H.  L.  Bellot.  Second  EditiozL  London:  Stevens  & 
Haynes.     1906.    xxi  and  566  pp. 

Relebf  against  money-lending  bargains  entered  into  at  excessive  interest 
under  pressure  of  overwhelming  necessity  was  described  by  the  late 
Mr.  Justice  Stephen  as  being  '  based  upon  principles  which  are  as  hard  to 
state  as  they  are  difficult  to  justify.' 

The  Money-lenders  Act,  1900  illustrates  the  growth  of  a  more  paternal 
theory  of  the  functions  of  government  than  prevailed  under  the  influence 
of  Bentham,  and  is  like  the  later  Roman  law  which  gave  relief  against 
sales  made  for  less  than  half  the  real  value  of  the  thing  sold,  on  the  ground 
that  it  was  not  humanvm  (Cod.  4,  44».2)  to  hold  impoverished  vendors  to 
the  latsio  enormis  of  their  bargains. 

The  passing  of  this  Act  has  necessitated  a  second  and  much  enlarged 
edition  of  Mr.  Bellot's  work,  which  in  its  present  form  deals  exhaustively 
with  the  principle  as  well  as  with  the  practice  of  the  subject.  The  author, 
following  a  suggestion  made  in  our  review  of  the  first  edition,  adds  to  his 
interesting  sketch  of  the  subject  generally  an  account  of  the  Law  of  Usury 
contained  in  the  Indian  Contract  Act,  together  with  a  Digest  of  Cases 
decided  in  the  Courts  of  the  four  Presidencies.  Full  use  has  been  made 
of  Mr.  W.  M.  Harrison's  valuable  article  on  Foreign  Usury  Laws  in  the 
Journal  of  Comparative  Legislation,  1899,  pp.  215-36. 

The  equitable  doctrine  relating  to  unconscionable  bargains  is  adequately 
examined  in  the  reported  decisions,  and  the  digest  of  English,  Scotch,  and 
Irish  cases  chronologically  arranged  appears  to  have  been  carefully  com- 
piled and  brought  down  to  date,  including  the  case  of  Litehfidd  v.  Dreyfus 
(March,  1906),  now  reported  [1906]  i  E.B.  584,  which,  by  the  way,  is 
not  referred  to  on  p.  162  of  the  text,  as  stated  in  the  Table  of  Cases. 

The  decision  of  the  Court  of  Appeal  in  the  important  case  of  Saunders  v. 
Neujboid  [1905]  I  Ch.  260,  has  since  been  affirmed  by  the  House  of  Lords 
[1906]  A.  C.  461,  and  has  finally  established  that  the  relief  extended  to 
a  borrower  by  the  Act  of  1900  is  not  limited  to  cases  in  which  before 
the  Act  the  Court  of  Chancery  would  have  given  relief,  the  policy  of  the 
Act  being  to  give  the  Court  discretionary  power  to  prevent  oppression, 
having  regard  to  the  individual  circumstances  of  each  case. 
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TAe  Properly  Law  Act,  1905,  with  an  Introdaction  and  Notes,  and 
a  Snpplement  to  '  A  Concise  and  Practical  View  of  Conveyancing 
in  New  Zealand,  including  the  Land  Transfer  System '  (which 
work  is  now  brought  down  to  date  generally),  with  Concise  Forms 
under  the  new  Act.     By  Thomas  Fredeeio  Martin,  a  barrister 
of  the  Supreme  Court  of  New  Zealand.     Whitcombe  &  Tombs, 
Lim.     1906.    XX  and  an  pp. 
The  somewhat  lengthy  titl6  of  this  not  very  lengthy  book  describes  the 
book  accurately ;  it  is  a  supplement  to  the  author's  Tolume  on  New  Zealand 
conTeyancing,  necessitated  by  the  passing  of  a  new  statute  in  1905.    The 
Property  Law  Act,  1905  consolidates  and  amends  three  Acts  passed  in 
1883, 1 885,  and  1895,  and  forms  a  fairly  complete  code  of  the  law  relating 
to  the  couTeyance  of  land,  apart  from  all  matters  connected  with  registra- 
tion under  the  Land  Transfer  Acts  or  otherwise.    Like  a  good  deal  of 
the  rest  of  New  Zealand  legislation,  the  Property  Law  Act,  1905  is  of 
considerable  interest  outside  New  Zealand  itself,  by  reason  of  the  boldness 
of  its  experiments.     By  the  Act  of  1883  an  attempt  was  made  to  abrogate 
the  Statute  of  Uses,  by  enacting  that  a  conreyance  *  directly  and  imme- 
diately to  any  person '  should  Test '  the  whole  legal  and  equitable  owner- 
ship' in  that  person.    The  new  Act  of  1905  re-enacts  this,  but  proceeds 
also  to  repeal  the  Statute  of  Uses  directly.    We  believe  this  is  the  only 
statute  yet  passed  by  any  British  legislature  in  which  the  Statute  of  Uses 
is  formally  repealed.    Freehold  land  in  New  Zealand  now  passes  neither 
by  livery  of  seisin  nor  by  grant,  livery  of  seisin  being  expressly  abrogated, 
and  no  provision  being  made  for  freehold  land  lying  in  grant  as  under  the 
English  Real  Property  Act,  1845.     The  new  Act  of  1905  introduces  other 
innovations  on  ordinary  English  law,  and  also  adopts  many  of  the  enact- 
ments contained  in  the  Conveyancing  Acts  of  1881,  &c.     The  author  has 
adopted  the  plan  of  printing  between  inverted  commas  words  in  the  Act 
which  have  statutory  definitions,  and  this  certainly  serves  the  purpose  of 
calling  the  reader's  attention  to  the  fact  that  these  words  are  defined  in 
the  Act  itself, 

TAe  Annual  Practice^  '^9^1*  Two  vols.  London  :  Sweet  &  Maxwell, 
Lim.,  and  Stevens  &  Sons,  Lim.  cclxxxiv  and  992,  and  xvi 
and  816  pp.  (exclusive  of  separately  paged  index).     (25^.  net.) 

The  A.  jB.  C.  Practice,  1907.  By  F,  A.  Stringer.  London:  Sweet 
&  Maxwell,  Lim.,  and  Stevens  &  Sons,  Lim.  xvi  and  194  pp. 
(5*.  net.) 

The  Yearly  Practice  of  the  Supreme  Courts  for  1907.  London :  Butter^ 
worth  &  Co.  clxxx  and  1376  pp.  (exclusive  of  separately  paged 
index).     (ao#.  net.) 

Tbs  authors  or  principal  editors  of  the  Annual  Practice  are  Mr.  Thomas 
Snow,  Master  Bumey,  and  Mr.  Stringer,  and  they  acknowledge  the  assistance 
of  Mr.  P.  E.  Vizard,  of  the  Central  Office,  who  has  revised  the  notes  on 
Service  out  of  the  Jurisdiction,  of  his  Honour  Judge  Bray,  who  has  revised 
the  notes  on  Discovery  and  Inspection,  and  of  Master  King,  Dr.  Blake 
Odgers,  Mr.  Burleigh  D.  Eilbum,  Master  Mellor,  Mr.  Manson,  and  many 
others.  All  the  new  orders  and  regulations  have  been  added,  and  there 
has  been  some  slight  rearrangement.  The  work  shows  no  sign  of  falling 
off  in  any  respect,  and  will  be  found  at  least  as  useful  in  the  future  as  it 
has  been  in  the  past  quarter  of  a  century  of  its  existence. 
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The  A.  B.  G.  Practice,  now^  in  its  fifth  edition,  has  grown  in  size  so  far 
as  the  paged  matter  is  concerned,  but  Mr.  Stringer  has  been  well  advised 
Jn  leaving  out  the  diary  which  used  to  be  at  the  end  of  the  book,  with  the 
result  that  it  is  still  a  handy  pocket  volume  of  practice. 

The  Yearly  Practice  is  now  in  its  ninth  edition.  Its  authors  or  principal 
editors  are  Mr.  Muir  Maclsenzie,  one  of  the  official. referees,  Master  Chittj, 
Mr.  Lushington,  and  Master  Fox,  and  the  assistant  editors  are  Messrs. 
P.  M.  Francke,  G.  G.  Alexander,  E.  L.  Hopkins,  W.  W.  Lucas,  E.  H.  Tindal 
Atkinson,  and  W.  J.  Chamberlain.  Here  again  we  find  the  new  Rules  and 
Regulations.  Many  of  the  notes  have  been  completely  rewritten,  and 
others  have  been  revised  and  brought  up  to  date. 

It  is  not  for  us  to  compare  in  detail  the  Annual  Pk'actice  and  the  Yearly 
Practice.  Both  are  excellent  works,  and  for  both  there  is  room,  not  only 
among  the  profession  generally,  but  on  the  shelves  of  every  practitioner. 
Any  competition  between  the  two  works  is  a  healthy  one,  and  can  only 
result  in  each  becoming  better  and  better.  Mr.  Stringer's  A.  B.  C.  manner 
of  treatment  is  convenient,  and  will  often  be  found  a  help  to  finding  the 
place  in  the  larger  volumes. 


Tie  Law  of  the  Limitation  of  Actiotu.  By  H.  T.  Banning.  Third 
Edition,  by  Archibald  Brown.  London :  Stevens  &  Haynes. 
1906.     8vo.    xliv  and  337  pp.     (16*.) 

This,  though  outwardly  the  third  edition  of  *  Banning,'  is  practically 
a  new  work,  the  editor  having  greatly  altered,  and  in  fact  recast  the 
original  work,  and  thrown  into  it  the  'relevant  results'  of  his  own 
lengthened  experience  at  the  Bar.  The  result  is  that  we  have  here  a  con- 
cise and  handy  volume  on  a 'difficult  and  far-reaching  subject;  and  in 
these  days  of  bulky  law  books  we  are  grateful  for  any  third  edition  which 
has  not  developed  unwieldy  proportions. 

The  book  has  been  carefully  brought  up  to  date,  all  the  more  important 
cases  being  duly  noted  up.  The  work,  however,  does  not  appear  to  be 
exhaustive.  We  notice  the  omission  of  some  minor  cases  which  might 
have  been  usefully  added.  Smith  v.  Foole,  12  Sim.  17,  for  instance,  which 
has  recently  been  followed  in  a  case  before  Mr.  Justice  Eekewich,  and 
other  similar  cases  as  to  the  form  in  which  an  acknowledgment  may  be 
made  such  as  In  re  BetheUj  34  Ch.  D.  561,  and  In  re  WoUnerehaueen^  62 
L.  T.  541.  We  also  miss  any  reference  to  How  v.  WinUrton  (No.  2),  79 
L.  T.  344,  without  which  the  decision  in  the  original  case  of  How  v. 
WinUrton  [1896]  2  Ch.  626  can  hardly  be  fully  appreciated. 

Mr.  Brown's  statements  of  the  law  are  generally  accurate  and  lucid,  but 
we  doubt  whether  the  conflict  of  authority  on  the  question  whether 
acknowledgment  by  one  joint  debtor  keeps  the  debt  alive  as  against  the 
others  is  sufficiently  brought  out.  The  latest  reported  case  is  In  re  Chani^ 
Bird  V.  Godfrey  [1905]  2  Ch.  225  to  which  Mr.  Brown  appears  to  attach 
great  importance.  But  we  are  far  from  thinking  that  that  is  the  last  word 
on  the  subject,  nor  do  we  agree  that  Cope  v.  Cresewdl,  L.  R.  2  Ch.  1 1 2  is 
no  longer  law.  Indeed  that  case  has  been  followed  in  a  case  decided  since 
the  book  under  review  was  published. 

On  the  whole  we  think  the  book  will  be  a  very  useful  addition  to  the 
practitioner's  library,  but  its  utility  will  be  somewhat  impaired  by  the 
fact  that  the  editor  has  only  referred  to  cases  by  their  sub-titles.  In  re 
Chant,  for  instance,  is  only  to  be  found  under  the  name  of  Bird  v.  Godfrey. 
This  is  likely  to  cause  a  good  deal  of  unnecessary  trouble. 
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TAe  Victorian  Chancellors.  Bj  J.  B.  Atlay.  Two  Volumes.  Vol.  I : 
Lord  Lyndhursty  Lord  Cottenham,  Lord  Brougham,  Lord  Truro. 
With  Portraits.  London:  Smith,  Elder  &  Co.  1906.  8vo» 
X  and  466  pp.     (i4«.  net.) 

'  We  slandered  our  neighbours  and  were  very  good  company/  says  Sir 
Walter  Scott  jocosely  describing  a  social  eyeniug.     Lord  Campbell  in  his 

*  Lives '  slandered  his  contemporaries  and  is  very  good  company  all  the 
same.  Mr.  Atlay  in  these  '  Victorian  Chancellors '  is  equally  good  company 
and  none  the  less  that  he  lacks  Lord  Campbell's  spice  of  malice. 
Lord  Brougham,  who  occupies  the  largest  space  in  this  volume,  is  not 
strictly  a  '  Victorian  Chancellor,'  but  his  career  is  so  interwoven  with  the 
political,  legal,  and  social  life  of  the  time  that  he  is  indispeusable  to  the 
understanding  of  it.  After  careful  study  Mr.  Atlay  sees  no  ground  for 
reversing  the  judgment  of  his  contemporaries  on  Lord  Brougham.  He 
estranged  even  the  genial  Sydney  Smith,  his  co-worker  in  the  cause  of 
reform.  '  There  goes  a  carriage  with  a  B.  outside  and  a  wasp  inside,'  he 
said,  as  Brougham  drove  past.  But  despite  Brougham's  waspishness  what 
a  man  he  was,  what  amazing  energy  he  had,  what  versatility,  what 
encyclopaedic  knowledge  (though  much  of  it  was  wrong),  what  ubiquitous 
activity  !  He  and  Lord  Lyndhurst  were  men  of  genius  (some  said  that 
Brougham's  genius  was  mainly  for  imposture).  Lord  Cottenham  and  Lord 
Truro — Mr.  Atlay's  other  Victorian  Chancellors — were  able  and  successful 
lawyers.  Lyndhurst  never  cared  enough  for  law  to  become  a  great  lawyer 
in  the  sense  of  being  a  master  of  legal  technicalities,  like  Lord  Eidon  or 
Lord  St.  Leonards,  but  he  had — what  is  rarer — a  great  legal  intellect,  the 
judicial  mind,  like  Cairns  or  Cockburn.     He  was,  as  Bagehot  has  put  it, 

*  a.  judge  for  the  parties  rather  than  a  judge  for  the  lawyers.'  Young 
Disraeli — no  mean  judge  of  men — bad  an  unbounded  admiration  for  him. 
Their  first  meeting  was  at  Lady  Blessington's,  the  fashionable  authoress  of 
once  famous  but  now  forgotten  novels.  Mr.  Atlay  quotes  by  the  way 
a  characteristic  remark  of  Disraeli's  at  a  dinner  at  Lyndhurst's.  Lord 
Abinger  and  the  Barons  of  the  Exchequer  were  there,  George  Dawson, 
young  Gladstone,  Praed,  Sir  M.  Shee,  Sir  J.  Beresfard,  and  Pemberton,  not 
a  bad  gathering  one  would  have  thought.  Disraeli's  comment  is  '  rather 
dull,  but  we  had  a  swan  very  white  and  tender  and  stuffed  with  truffles^- 
the  best  company  there ! '  Lyndhurst's  vitality  was  marvellous.  At  eighty 
he  was  still  '  brisk  as  a  bee.'  Meeting  Dod,  the  *  graveyard '  contributor 
of  the  Times  on  the  sea- front  at  Brighton,  *  Ah !  Dod,'  he  said, '  I  daresay 
you've  got  my  life  stowed  away  in  one  of  your  pigeon  holes,  eh !  But  I  don't 
mean  to  die  yet,  I'll  see  you  out  at  any  rate ' :  and  he  did  by  a  good  ten 
years. 

Mr.  Atlay's  volume  makes  delightful  reading,  and  is  a  most  welcome 
addition  to  the  library  not  only  of  the  lawyer  but  of  the  general  reader. 


W^e  have  also  received  : — 

Encyclopaedia  of  the  Laws  of  England,  with  Forms  and  Precedents.  By 
the  most  eminent  legal  authorities.  Second  Edition.  Revised  and  enlarged. 
Vol.  II,  Bankruptcy  to  Charity  Commission.  Edited  by  Mr.  Justice  A. 
Wood  Rekton,  of  the  Supreme  Court,  Ceylon,  and  Max.  A.  Robebtson. 
London  :  Sweet  &  Maxwell,  Lim. ;  Edinburgh :  Wm.  Green  &  Sons.  1906. 
La.  8vo.  vii  and  694  pp.  (2i».  net  per  vol.) — The  signs  of  expansion, 
noticed  in  Vol.  I  of  this  work,  are    still   more   apparent   in  Vol.   IL 
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Mr.  Hanson's  article  on  '  Bankruptcy,'  including  the  Forms,  now  makes 
nearly  loo  pages,  just  double  the  space  allotted  to  the  subject  in  the  first 
edition.  Among  the  other  articles  showing  considerable  revision  and 
expansion  are  *  Bills  of  Exchange,'  'Bond,'  'Bottomry,*  'Builder  and 
Building  Contracts '  (now  one  article),  *  Cape  of  Good  Hope,'  *  Certiorari,' 
and  '  Charities.'  The  list  of  authors  at  the  beginning  has  been  imper- 
fectly revised :  the  description  of  Sir  T.  Barclay  and  Sir  T.  Raleigh  as  K.C.B. 
is  erroneous  in  both  cases. 

PrincipUa  of  the  English  Law  of  CofUr<ict  and  of  agency  in  its  relation  to 
contract.  By  Sir  William  R.  Awson,  Bart.  Eleventh  Edition.  Oxford : 
at  the  Clarendon  Press;  London  and  New  York:  Henry  Frowde.  1906. 
8vo.  xxxvi  and  406  pp.  (io«.  6d,) — In  this  edition  there  has  been  some 
little  rearrangement,  besides  the  additions  demanded  by  the  reported  cases 
of  the  last  few  years,  but  there  is  no  substantial  alteration  to  be  mentioned. 
The  affirmation  of  Tdhurst  v.  Portland  Cement  Manufacturers  in  the  House 
of  Lords  [1903]  A.  C.  414,  seems  to  have  escaped  attention ;  and  we  regret 
the  preservation  of  the  statement  (p.  389)  that  the  action  of  debt  was 
'  based  upon  contract  real  or  feigned,'  which  is  likely  to  mislead  students ; 
the  cause  of  action  was  the  creditor's  supposed  property  in  the  debt,  and 
the  form  exactly  similar  to  that  of  a  writ  of  right ;  nor  was  it  in  any 
proper  sense  an  action  even  for  liquidated  damages. 

Powles  and  Oakley  on  the  Law  and  Practice  relating  to  Probate  and 
Administration.  Fourth  Edition,  rearranged  and  in  great  part  rewritten. 
Part  I.  The  Law.  By  L.  D.  Powleb.  Part  II.  The  Practice.  By  W.  M.  F. 
Watebton  and  E.  Loyell  Mansbbidoe.  London :  Sweet  &  Maxwell, 
Lim. ;  Stevens  &  Sons,  Lim.  1906.  8vo.  xxvi  and  1,027  pp. — The 
Preface  states  that  this  edition  has  been  '  entirely  rearranged  and  practi* 
cally  rewritten.'  The  law  and  practice  are  now  dealt  with  in  separate 
parts  of  the  work ;  all  reported  decisions  are  now  noted  in  Part  I ;  and 
all  the  Acts,  Rules,  Forms,  and  Scales  of  Fees  and  Costs  are  given  in  the 
Appendix. 

The  Principles  of  Pleading  and  Practice  in  Civil  Actions,  By  W.  BlAks 
Odoebs,  K.C.  Sixth  Edition.  London  :  Stevens  &  Sons,  Lim.  1906.  8vo. 
Ixviii  and  512  pp.  (12s,  dd.) — In  the  Preface  to  this  edition  Dr.  Blake 
Odgers  states  that  the  new  Rules  of  Court  have  involved  considerable 
modification  in  the  text.  The  chapter  on  Costs  has.  been  rewritten,  and 
material  decisions  noted  to  August  i,  1906. 

The  Lawyer* s  Remembrancer  and  Pocket  Book  for  the  Year  1907.  By 
Abthub  Povhsll,  K.C.  London:  Butterworth  &  Co.  i2mo.  153  pp. 
(2s.  6d.  net.) — In  this  issue  some  of  the  articles  have  been  expanded,  and 
the  subjects  of  the  Powers  of  the  Court  of  Appeal,  Security  for  Costs,  Fixed 
Costs  on  Writs  and  Judgments,  and  Acceleration  of  Trials  appear  for  the 
first  time. 

Rogers  on  Elections,  Vol.  III.  Municipal  and  other  Elections  and 
Petitions.  Eighteenth  Edition.  By  C.  Willoughbt  Williams,  assisted 
by  6.  H.  B.  Kenbick.  London:  Stevens  &  Sons,  Lim.  1906.  8vo.  xxxii 
and^95i  pp. — *•  Rogers '  is  the  trustworthy  guide  for  all  those  who  have  the 
misfortune  to  be  concerned  in  parliamentary  or  municipal  elections  or 
petitions. 

The  First  Year  of  Roman  Law.  By  Febnand  Bebnabd.  Translated 
by  Chables  P.  Shebman,  D.C.L.  Oxford  Univ.  Press  (American  Branch), 
1906.     8vo.     xiii  and  326  pp. 
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ffinUfor  Forensic  Practice :  a  monograph  of  certain  rules  appertaining 
to  the  subject  of  Judicial  Proof.  By  Thsodosb  F.  C.  Dbmabest.  New 
York:  Banks  Law  Publishing  (Company.     1906.     8yo.     x  and  123  pp. 

Commentary  on  Ceeeion  of  Adione.  By  JoHAirvBB  A.  Sande.  Trans- 
lated and  annotated  by  P.  C.  Akbebs.  Grahamstown,  Cape  Colony : 
African  Book  Company,  Lim.     1906.     8to.     xi  and  286  pp. 

The  Handy  Book  to  Solieitore'  Costs.  Second  Edition.  By  A.  C.  Dates. 
London  :  Sweet  &  Maxwell,  Lim.     1906.     8yo.     124  pp. 

Coote*8  Common  Form  Practice  and  Tristram* s  Contentious  Practice  of  the 
High  Courts  of  Justice  in  panting  Probates  and  A  dministratione.  Fourteenth 
Edition.  By  T.  H.  Tbibtbak,  E.C,  D.C.L.,  W.  F.  L.  db  Qubttetillb, 
and  Bbbkabd  H.  H.  Thomson,  assisted  by  Gobdok  Simpson.  London : 
Butterworth  &  Co.     1906.     Bvo.     Ixvii,  982  and  135  pp.     (320.  6d.) 

«^^  Some  book  reviews  and  acknowledgments  of  books  receiyed  are 
unavoidably  held  over  for  want  of  space. 


The  Editor  cannot  undertake  the  return  or  safe  custody  of  MSS. 
sent  to  him  vnihout  previous  communication. 

His  addreea  is  13  Old  Square,  Lincoln's  Inn,  not  Ovford^ 
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CWTALOOUE 

LAW  WORKS 

FUBLOBID  BT 

ST»Y©NS  AM)  SONS,  Lto. 

77P  <ft  750,  Chancery  Lane,  London. 

A  Catalogue  of  Modem  Law  Works,  together  with 
a  compute  Chronological  List  of  all  the  Englieh^  Iriah^ 
and  Scotch  Reports^  an  A^habetical  Table  of  AbbreviO" 
tione  used  in  reference  to  Law  JReports  and  Text  Books^ 
and  an  Index  of  Subjects.  Lemy  8fo.  (128  j^p.),  Kmp 
binding,  post  free,     (1906-7.)  W. 

Acts  of  Parliament. — PubUe  and  Local  Acts  from  an 
early  date  may  be  had  of  the  Publishers  of  this  Catalogue^ 
who  have  also  on  sale  the  largest  coUeetion  of  Private  Acts, 
relating  to  Estates,  Enclosures,  Railways,  Boads,  8fc,,  8fc. 

A.  B.  C.  (The)  GUIDE  TO  THE  PRACTICE  OF  THE 
SUPREME  COURT,  1907.- Fifth  Edition.  Bj  Fbahoib 
A.  STBorosB,  Esq.,  of  the  Centnl  Office  of  the  Snpreme  Court 
B07.  12mo.  N$i^  6t. 

%*  TellB  the  Legal  Fraotitioner  clearly  and  in  few  words  hoWf  when  and 
where  he  may  take  snoh  step  in  prooednre  as  he  may  decide  to  take^ 
and  defines  the  mode,  time  and  place  with  precision. 
•*  Of  great  lerrioe  to  the  pzofeMion.''— A>«e<lor/  Journal. 

ACCOUNT.— Williams'  Law  of  Account—Being  a  oondse  Treatise 

on  the  Bight  and  Xdability  to  Aooonnt,  the  taking  of  Aoconnts,  and 

Aoooontants*  Charges.    By  Stbket  E.  WiLZJiJiBy  Esq.,  Author  of 

'*LawrelatingtoLegalB^presentatiTes,"fto.  DemySyo.  1899.  10*. 

**A  weU-«inaged  book,  which  ihoald  be  yvj  veefol  to  reodTen  sad 
aeoonntttnti  genenllj,  m  well  m  to  both  bnnohes  of  the  legal  ptoiemiaiL"— 
Law  Journal, 

ADMIRALTY.— Rosooe's  Admiralty  Practice.— A  Treatise  on 

the  Admiralty  Jurisdiction  and  Practice  of  the  High  Court  of  Justice 

and  on  the  Vice- Admiralty  Courts  and  the  Cinque  Ports,  Ac,  with 

an  Appendix  containing  Statutes,  Rules  as  to  Fees  and  Costs,  Forms, 

Precedents  of  Pleadings  and  of  Bills  of  Costs.    Third  Edition.    By 

E.  S.  BoBOOi^  Begistrar,  Admiralty  Court,  and  T.  TiAmbkbt  Mbaxb, 

Esqrs.,  Banisters-at-Law.    Demy  8to.    1908.  1/.  6«. 

•*  A  nUaUe  guide  to  the  piAOtioa  of  the  High  Court  in  Admitaltf  inatten.*' 

—LawJowmalm 

V  AU  etandardZow  ITorke  ere  kept  in  Stoeh,  in  tsw  Mffmidother  Hndinge. 
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ffTEVENS  ANB  SONS,  LIMITED, 


ADULTERATION.— Bartle/s  Adulteration  of  Food.-atatatee 
and  Cases  dealing  with  Coffee,  Tea,  Bread,  Seeds,  Food  and  Drags, 
Kargarine,  Fertiiisers  and  Feeding  Stuffs,  fto.,  fto.,  inolnding  the 
Food  and  Drugs  Act,  1899.  Second  Edition.  ]B^  Douolab  0. 
Babxlbt,  Esq.,  Barrister-at-Law.    Boy.  12ido.    1899.  8f. 

**  Not  onlj  oondie  bat  predM.**— low  31mm. 
ADVOCACY.- Harris'  Hints  on  Advocacy.— Oondiiot  of  Oases, 
CiTil  and  Criminal.    Classes  of  Witnesses  and  Suggestions  for  Cross- 
examining  them,  fto.,  fto.    By  KicnfABi>  Habbib,  K.0.    Thirteenth 
Edition,  with  an  Introdnotion.     Bojal  12mo.    1906.  7t.  6if. 

•<  A  TOT  eomplete  ICunal  of  tbe  AdTOOite'i  ut  in  THal  bf  Jvr."— AX.  Jmt. 

"Dmimim  to  b«  eM«fiill7  iMd  hf  the  Tooiif  bsBriatar  whoM  oumt  it  7«t 
bsfore  him."— Z.«w  Jro^wriiM. 

"  The  advice  ia  pnotioal  and  ahmrd,  the  fflnatimtioiii  are  apt,  and  the  whole 
work  ia  written  with  a  Inddity  and  Ughtneai  of  toudh  idkioh  makea  it  rvj 
ezoeUent  reading."— £aw  Jaumdl, 

AFFILIATION.— Bott's  Manual  of  the  Law  and  Practice  In 
Affiliation  Proceedings,  with  Statutes  and  Forms,  Table  of  Qesta- 
tion.  Forms  of  Agreement,  ftc.  By  W.  Hollowat  Boit,  Solicitor. 
Demy  12mo.    1894.  Of. 

AGRICULTURAL  LAW.— Dixon.— FtA« Farm.*' 

Spencer's  Agricultural  Holdings  (England)  Acts,  1883—1900, 

with  Explanatory  Notes. — Third  Edition.  By  Attbbxt  J.  SpsiraEB, 

Esq.,  Bairister-at-Law.    Demy  8yo.     1906.  7t.  64. 

**  We  do  not  hesitate  to  reoomiaend  this  book.  Tbe  ralae  of  the  book  is 
enhanced  bjr  the  addition  of  a  large  nomber  of  nacf ul  fonna.*'— Law  Jomrnal, 

ANNUAL  COUNTY  COURTS  PRACTICE.  —  The 

Annual  County  Courts  Practice,1907.— By  His  Honour  Judge 
SmrLT,  K.O.,  assisted  by  W.  J.  Baoon,  Esq.,  Bazrister-at-Law. 
2  vols.    Demy  8to.  U.  6f. 

%*  A  thin  paper  edition  in  1  Vol.  may  be  had,  price  26t. ;  or, 
on  Oxford  India  paper,  U,  M,  extra. 

"The profeadon  generaUr have  gratefnllj reeognised  the yatr great  valoe  of 
this  book.  It  admirably  fnlflla  the  eeaential  reqnialtes  of  a  praotioe  book.  It  is 
complete  without  being  diseuniTe  or  of  unwieldy  bulk ;  it  is  aoonrate  and  easy  of 
reference,  and  throu^ont  bears  the  stamp  of  having  been  eompiled  bf  a  man 
who  is  tlioroughly  acquainted  with  his  subject."— £aw  Timea, 

ANNUAL  DIGEST.— Mews'.— Fi<if" Digest.** 

ANNUAL  LIBRARY,  THE  LAWYER'S  i- 

(1)  The  Annual  Practice.— Snow,  BiTBnnr,  and  Srannisa. 

(2)  The  A.  B.  C.  Quide  to  the  Practice.— STBnresa. 
(8)  The  Annual  Digest.— Maws.    (AUo  itmud  QuarUrl^,) 
ii)  The  Annual  Statutes.— Lelt. 

(6)  The  Annual  County  Court  Practice.— Sktlt. 
(^  Annual  Subtcriptiom,  (a)  For  Complete  Series,  as  abore,  deUvered  on 
the  day  of  publication,  net,  21,  8«.  {b)  Koe.  1,  2,  3,  and  4  only,  fM<, 
1/.  18«.  (^  A.  B.  G.  GuiDB  it  not  wanted  28,  6d,  may  he  deducted  for 
eubteription  to  Series  {a)  or  {b),)  (c)  Nob.  8, 4,  and  6  onlj,  net,  U.  Ibsm 
{Carriage  extra,  2a.) 

ANNUAL  PRACTICE.— The  Annual  Practice.  1907.  Edited 
by  T.  Ssow,  Baziieteir-at-Law ;  C.  BiTBnnr,  a  Master  of  the  Supreme 
Court ;  and  F.  A.  SianroEB,  of  the  Central  Office.  2  rols.  8to.  (A 
thin  paper  edition  ia  1  Vol,  may  be  had,  price  25t.  net;  on  Oxford 

India  paper,  3«.  6d,  extra.)  Net,  U.  be. 

*<  A  Dook  which  erery  DntedsiDg  English  lawyer  must  haTe.**— Low  Qmarierlif, 
"Erery  member  of  the  oar,  in  pnetioe.  end  erery  London  solidtor.at  all  erean, 

finds  the  last  edition  of  the  Aniraal  Ffeaetice  a  iuodmttj,"—SefieUor^  JomnaL 

\^  AU  atandardZmo  Wvrhe  ore  kept  in  Stoek,  ia  Unc  ea^andather  hmdinge. 
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ANNUAL  STATUTES.— Lely.—  rk20  << Statutes." 

ARBITRATION.— Russell's  Treatise  on  the  Power  and  Duty 

of  an  Arbitrator,  and  the  Law  of  Submissions  and  Awards; 

with  an  Appendix  of   Forms,   and  of    the  Statutes  relating   to 

Arbitration.  Ninth  Edition.  By  Edwabd  Pollock,  Esq.,  an  Official 

Referee  of  the  Supreme  Court  of  Judicature,  and  Habold  Wabbbn 

Pollock,  Esq.,  Barrister-at-Law.    Bojal  8yo.     1906.  1/.  10«. 

"  Evny  matter  Ukely  to  artee  ic  here  dealt  with,  and  the  book  deaerredly 
.    TnaJTitaina  its  poeition  as  the  leading^  aathority  on  arbitration."— £«w  Timet. 

'*  After  a  careful  examination  of  the  way  in  which  the  work  haa  been  done, 
we  may  say  that  nothing  which  the  practitioner  will  want  to  know  seems  to  haTt 
been  omitted."— Low  Journal. 

ARGENTINE  REPUBLIC,  Code  of  Commerce.— 

Translated  by  G.  Wiuon-IUb  and  Bsbnasdo  db  Speluzzi.     Demy 
8vo.     1904.  Ifet,  U. 

AUCTIONEERS.— Hart's  Law  relating  to  Auctioneers,  House 
Agents  and  Valuers,and  to  Commission.— By  Hxbkb  Habt,  Esq., 
LL.D.,  Barrister-at-Law.    Second  Edition.   Demy  8vo.    1903.   15«. 
"  Beoommended  not  only  to  lawyers,  bnt  also  to  anctloneen  and  property 
agents  who  wish  to  inform  themselyeB  as  to  their  legal  position."— Xow  Journal. 

AVER  AGE.— Hopkins*  Hand-Book  of  Average.— Fourth  Edition. 

By  Maklkt  Hofkzns,  Esq.    Demy  8yo.    1884.  1/.  It. 

Lowndes'    Law    of   General    Average.— English   and    Foreign. 

Fourth  Edition.    By  Biohabd  Lowitdbb,  Average  Adjuster,  Author 

of  *<  The  Law  of  Mazine  Insurance,"  Ac.  Boyal  8yo.    1888.   W.  lOt. 

BANKING.—Hart's  Law  of  Banking.—Seoond  Edition.  With  aji 
Appendix  on  the  Law  of  Stock  Exchange  Transactions.  By  Hkbsb 
Habt,  Esq.,  LL.D.,  Barrister-at-Law.    Boyal  8to.    1906.     1/.  lOt. 

"  The  work  is  well  atranged  and  dearly  written,  and  its  value  is  enhanced  hy 
an  excellent  index  ....  of  great  use  both  to  the  lawyer  and  to  the  banker.''>- 
Law  Journal. 

"  The  book  is  characterised  at  once  by  clearness  and  f  nlness  ....  yery  xatifl 
in  all  matters  aifecting  banks  and  their  customers."— ^o^tctfor*'  Journal.  • 

Walker's  Treatise  on  Banking  Law.— Second  Edition.    By  J.  D. 
Wazzsb,  Esq.,  E.G.    Demy8Y0.    1886.  15«. 

BANKRUPTCY.  — Lawrance's  Precedents  of  Deeds  of  Ar- 
rangement between  Debtors  and  their  Creditors  i  indnding 
Forms,  with  Introductory  Chapters,  also  the  Deeds  of  Arrangement 
Aots,  1887  and  1890,  with  Notes.  Fifth  Edition.  By  Abxhub  Law- 
B2ENGB,  Esq.,  Barrister-at-Law.    Demy  8yo.     1900.  It,  6d. 

**  Oondse,  piraetiflal,  and  reUabto."— Lomt  TSme$, 
Williams'  Law  and  Practice  in  Bankruptcy  .^Comprising  the 
Bankmptoy  Acts,  1888  to  1890,  the  Bankruptcy  Rnles  and  Forms, 
&c.  By  the  Bight  Hon.  Sir  Bolasd  L.  Yauoeait  Wzlzjaxb,  a  Lord 
Justice  of  Appeal.  Eighth  Edition.  By  Edwabd  Wx.  HAiffflgJi, 
assisted  by  R.  E.  L.  Yauohan  Wiluaics  and  D.  H.  Cboxptov, 
Esqrs.,  Barristers-at-Law.    Boy.Syo.    1904.  1^.  10«. 

**  The  leading  text-book  on  bankmptcy."— £«tw  Journal. 

BILLS  OF  EXCHANGE.— Chalmers'  Digest  of  the  Law  of 
Bills  of  Exchange,  Promissory  Notes,  Cheques  and  Negoti- 
able Securities.     Sixth  Edition.      By  M.  D.  CHAUoms,  C.  S.  I., 
Draughtsman  of  the  Bills  of  Exchange  Aot.    Demy  8yo.    1903.    1/. 
**  The  leading  book  on  bills  of  exchange."— Jkiw  Journal, 

•»*  AU  iUmdardZaw  Worki  are  kept  m  Stocky  in  laiw  eal/a$td  other  hindinge^ 
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BILLS  OF  LADING.— Pollock's  BHIof  Uding  Exceptions.— 

By  HshxtE.  Pollock.   Second  Edition.   DemjSTO.    1896.    10f.6if. 

BUILDING    ACTS    CLondon).  —  Cohen,    Crales.— FmC* 

*'  London  BnOding  Acts." 
BUILDING  SOCiETIES.-Wurtzburgon  Building  Societies. 
—The  Law  relating  to  Building  Sooieties,  with  Appendices  containing 
the  Statutes,  Begnlations,  Act  of  Sedenmt,  Forms  of  Annnal  Aooonnt 
andStateinent,andPreoedentsof  Boles  and  Assoranoes.  FonrthEdit. 
B]rE.A.Wu»i!BBUBO,Eflq.,BaRister-at-Law.  DemySTO.  1902.  16f. 
**  A  owefnUj  airaiiged  and  eiref ullj  writtoi  book."— Low  Tlmu, 

CARRIERS.— Carver's  Treatise  on  the  Law  relating  to  the  Car- 
riage of  Qoods  by  Sea.— Fourth  Edition.  By  Tbomas  Qium 
Caxybb,  Esq.,  K.G.    Boyal  8to.    1906.  1/.  16«. 

'*  An  aUe  and  practioal  Btatement  of  an  eztremelj  importaat  bnnoJh  of  the 
law.*'— AWietlor*'  Journal. 

**  A  standard  work  in  tmiyenal  use."- Low  QuarUHtf  Bmrlmtf, 

**  The  law  of  oommon  oarrien  im  nowhere  better  explained.*'- Iiow  Ttmu. 

Disney's  Law  of  Carriage  by  Railway.— By  HsHsr  W.  Dibhxt, 

Esq.,  Barrister-at-Law.    Demy  8to.     1905.  7«.  8^. 

**  Will  be  fonnd  a  reel  anmstance  to  any  person  taddenly  confronted  with 
a  knotty  question  on  the  carriai^  of  goods  or  of  persons  .  .  .  can  be  cordially 
reconunended  to  the  lawyer."— Z^w  Tiwte*. 

Macnamara's  Digest  of  the  Law  of  Carriers  of  Qoods  and  Pas* 
sengers  by  Land  and  Internal  Navigation.— By  Walub  Hmr 
Maovaiubi,  Esq.,  Barrister-at-Law.  Boyal  8to.  1888.  1/.  8f. 
CHANCERY,  tmd  VUU  "Eqnity." 

Danieil's  Chancery  Practice.— llie  Ftaodce  of  the  Chanoery  Divialaii 
of  the  High  Court  of  Justice  and  on  appeal  therafrom.  Serenth 
Edition,  with  references  to  the  companion  volume  of  Forms.  By 
Cecil  C.  M.  Dalb,  Gkablbs  W.  Gbbbhwood,  Stdvkt  E.  Wiluaio, 
Esqrs.,  Barristers-at-Law,  and  Fbamqxb  A.  SxBXVon,  Esq.,  of  the 
Central  Office.    2  vols.    Boyal  8to.    1901.  6/.  5«. 

**  With  Daniell  the  practitioner  is  *  nerMnally  oondoeCed,'  and  there  are  Tery 


few  lawyers  who  will  not  be  gratef nl  for  such  goidanoe,  carried  out  aa  it  is  ^ 
the  collaDoration  of  the  most  competent  hands."— Xaw  JomnuU, 

Danieil's  Forms  and  Precedents  of  Proceedings  in  the  Chancery 
Division  of  the  High  Court  of  Justice  and  on  Appeal  there- 
from. Fifth  Edition,  with  summaries  of  the  Rules  of  the  Supreme 
Court;  Practical  Notes;  and  references  to  the  Seyenth  Edition  of 
I  Danieil's  Chancery  Practice.  By  Obaklu  Bmnat ,  Esq.,  a  Kaster 
of  the  Supreme  Court.    Boyal  8to.    1901.  2/.  10*. 

'*  The  book  is  too  well-established  in  prof  easional  f  aToiir  to  stand  in  need  of 
commendation,  bnt  its  repntation  is  likely  to  be  *"M'V*H  by  the  preaant 
edition."— ^oZiettor**  Journal. 

CHILDREN.— Hall's  Uw  Relating  to  Children.— A  Short  Treatise 
on  the  Personal  Status  of  Children,  including  the  complete  text  of  the 
PreTontion  of  Cruelty  to  Children  Act,  1904,  and  of  all  Statutes  or 
Sections  of  Statutes  relating  to  the  Protection  of  Children,  with 
Notes  and  Forms.  Second  Edition.  By  W.  Clabei  HaxXi  and  Cecil 
W.  Lxllbt,  Esqs.,  Banisters-at-Law.    Demy  8to.    1906.     10«.  M, 

**  A  complete  treatiae  on  the  personal  status  of  children."— j&aw  Timet, 

**  A  practical  and  reliable  tr(>ati8e  on  the  law  relaUog  to  chUdren/*— Xow  /oar. 

"A  full  and  useful  guide  in  questions  relatingto  children."— iSlffttctlor**  Joiurmal, 

*'  Every  solicitor  should  have  a  copy."— Xaw  Not€», 

*«*  AU  itandard  Law  WorhM  9ir9  kept  in  Stock,  in  ktw  calf  and  othtr  hindingt. 
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CHURCH  LAW.— Whitehead's  Church  Uw.— Being  a  GonoiBe 

DiotioDaiy  of  Statates,  Canons,  BegnlationB,  and  Decided  Oases 

affecting  the  Clergy  and  Laitj.    Second  Edition.    By  Bsmjuom 

Whitbbsad,  Esq.,  Banister-at-Law.    DemySyo.    1899.      10*.  6tf. 

**  A  psfert  mJiie  of  Icuning  on  aU  topioi  eoQUdaddaa.'*— DoAy  TOtgraph, 

CIVIL  ENGINEERS.— Macassey  and  Strahan's  Law  relating 
to  Civil  Engineers,  Architects  and  Contractors.— With aChapter 
on  Arbitrations.  Second  Edition.  By  L.  Lrvzvasxov  Maoabbbt  and 
J.A.STBAHAV,EsqTS.,Barristen-at-Law.  DemySvo.   1897.  I2t.6d. 

COAL.— Cockburn*s  Law  of  Coal,  Coal  Mining,  and  the  Coat 

Trade,  and  of  the    Holding,  Working,  and   Trading  with 

Minerals  generally.  —  By  John   Hbtbt   Cookbubit,   Solicitor. 

Boyal  8vo.     1902.  1/.  16«. 

"A  book  In  which  the  whole  law  of  minee  lad  minenli  if  diMOfled  fnlly  sad 
with  oonddetable  abilltf."— l^v  Journal. 

COLLIERIES!   (Management   and    Rating  of).— 

Hans  Hamilton  and  Forbes.—  Vide  **  Bates  and  Bating."  ^ 

COLLISIONS.— Marsden's  Treatise  on  the  Law  of  Collisions       f/^ 

at  Sea.— Fifth  Edition.    By  Bacmriu)  Q.  Majudmk^  Esq.,  Barxister- 

at-Law.    Boyal  8to.    1904.  i;.  10«. 

"A  Talnahle  and  oomplete  gnide  to  the  law  of  oolliiioniat  m^"—Soliaion^ 
Journal, 

COLONIAL  LAW.— Surge's  Colonial  Law:  Commentaries  on 
Colonial  and  Foreign  Law  generally  and  in  their  Conflict  with 
each  other  and  with  the  Law  of  England.— Anew  Edition.  By  A. 
Wood  Rszitov,  Esq.,  Puisne  Jndge,  Ceylon,  and  G.  G.  Phzlumobb, 
Esq.,  Bairister-at-Law.  Boyal  8vo.  [Sold separately.  Vol.  I.f  Fart  I., 
Introduction  nearly  ready.     Vol.  /.,  Fart  II. ^  in  tkepreu.) 

2  parts,  Net,  21.  2i. 
To  be  completed  in  5  Vols,  price  Net,  8/.  8«.,  or  for  subscription  paid  in 
advance,  61.  6s. 
COMMISSION.- Hart.— FtA  «  Anotioneenu" 
COMMON  LAW.-Chitt/sForms.—Fid^"  Forms." 
Elliott's  Outlines  of  Common  Law.— By  Habxir  Eluoxt,  Esq., 
Barrister-at-Law.    Demy  8yo.     1898.  Heduecd  to  Net,  5s. 

Pollock's   Expansion  of  the   Common    Law.— By  Sir  Fbbdz.       ^ 
Po£LOOX, Bart., D.C.L., Barrister-at-Law.    D9my8yo.    1904.       ^*'iyr 
**  Erery  itadent  ihoald  read  this  last  valuable  addition  to  legal  Uteratoie."—  ^ 
Law  Tinut. 

**  The  leotoTM  treat  of  the  mgnsB  of  the  common  law  from  early  times  with 
an  eloquence  and  a  wealth  of  iliostration  which  alone  would  make  them  fascinating 
reading  for  the  student  of  law  or  history."— Xaio  Journal, 

Shirley.— Fid^  «  Leading  Cases." 

Smith's  Manual  of  Common  Law.— For  Practitioners  and  Students. 
Comprising  the  Fondamental  Principles,  with  nsefol  Practical  Bules 
and  Decisions.  Twelfth  Edition.  By  0.  Sfubuvo,  Esq.,  Bazrister- 
at-Law.    DemySyo.    1905.  16«. 

**  The  student  might  use  this  work  as  a  ilrstbook  with  oonsiderable  adyantage. 
The  practitioner  too  might  do  worse  than  give  the  work  a  position  on  his  shelTes." 
— Leno  Students  Journal. 

**  A  handy  book  of  referenoe."~Xaw  QuarUHy  Beview. 

%*  AU  standard  Zaw  Works  ore  kept  in  Stock,  in  law  calf  and  other  bindinys. 
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COMPANY  LAW.— Qoirand.— rid^'*FreiidhLaw." 

Hamilton's  Manual  of  Company  Law.    By  W.  F.  HAMnaoir,  Eaq., 

IiL.D.,  K.O.    Seoond  Edition.    By  the  Anthor,  aasisted  by  Fkbot 

TzHDiii-BoBBBnov,Eflq.,BamBter-at-Law.  DemySTo.  1901.  1/.1«. 

"  A  Krand  and  eminently  nieful  mamud  of  oompaaj  Uw."— £M<dtor«*  Jottmal. 

Palmer's  Company  Law.^A  Practical  Handbook  for  Lawyers  and 

BnsinoBB  Men.    With  an  Appendix  containing  the  Companies  Acts, 

1862  to  1900,  and  Roles.    Fifth  Edition.    By  Fbaxoib  BitLWom 

Palmbb,  Esq.,  Bairister-at-Law.    Royal  8yo.    1905.  12«.  M. 

*'  For  the  purposes  of  the  ordinary  lawyer  or  buainera  man  there  is  no  book 
on  this  Tery  oomplex  subject  which  we  can  more  confidently  recommend."— 
Xoie  Jo»mai. 

"Whatever  Mr.  Palmer  saya  on  Company  Iaw  oomes  stamped  with  aa 
authority  which  few  would  dare  dispute.*'— Zour  Notts. 

** Palmer's  *Company  Law'  is  one  of  the  most  useful  and  ooDTenient  teit- 
books  on  the  practitioner's  bookahelf  ."—Zaw  Timet. 

**  Perhaps  what  practising  lawyers  and  business  men  will  Talna 
most  is  the  preoions  quality  of  praotioality."— i«w  Qnarteriif  Semtw, 

Palmer's  Company  Precedents.— 

Part  I.  OSVXEAL  F0SX8. 

Promoters,  IVo^pectuseSi  TJnderwritingi  AgreementSi  Memoranda 
and  Articles  of  Association,  PHrate  Companies,  Employes*  Benefits, 
Resolnttons,  Notices,  Certificates,  Powers  of  Attorney,  Banldng  and 
Advance  Securities,  Petitions.  Writs,  Pleadings,  Judgments  and 
Orders,  Reoonstmction,  Amalgaitittion,  Special  Acts.  With  Copious 
Notes  and  an  Appendix  containing  the  Acts  and  Rules.  Ninth 
Edition,  with  Revised  Table  A.  By  Fbavgxb  Bbauiobt  Paucbb, 
Esq.,  Barrister-at-Law,  assisted  by  the  Hon.  Ckabxjm  Maovjuibtbv, 
K.C.,  and  Fbasx  Eviira,  Esq.,  Barzister-at-Law.   Roy.  Syo.    1906. 

U.  16t, 
%*  The  Revised  Table  A.,  with  Notes  and  Supplementary  Forms, 
separate,  Jfetf  U.  6d. 

**  Despite  his  many  oompetitoia,  lir.  Palmer 
'Holds  solely  sovOTei^  sway  and  masterdom.'  **—Lmo  Quarterly  Review. 

**  No  oompsny  lawyer  can  afford  to  be  without  it."~Law  Journal, 

Part  n.  wnrDiNeup  fosxs  amd  practicx. 

Compulsory  Winding-Up,  Voluntary  Winding-Up,  Winding-Up 
under  Supervision,  Airangements  and  Compromises,  with  Copious 
Notes,  and  an  Appendix  of  Acts  and  Rules.  Ninth  Edition. 
By  Fbavoxb  Bs^ttfobt  Pazjckb,  assisted  by  Fbasx  Evavb,  Esqrs., 
Barriflters-at-Law.    Royal  Svo.    1904.  1/.  12«. 

''The  book  par  exeettenee  for  practitionen.  There  is  nothing  we  oan  think  of 
which  should  be  within  the  oorers  which  we  do  not  find."— Lai^  Journal, 
Part  in.  DEBSKTUBX8  AMD  DXBXHTVRS  STOCK. 
Debentures,  Trust  Deeds,  Stock  Certificates,  Resolutions,  Prospectuses, 
Writs,  Pleadings,  Judgments,  Orders,  Receiverships,  Notices,  Mis- 
cellaneous. With  Copious  Notes.  Ninth  Edition.  ByF&AXOU  BxiLU- 
vobtPazjckb,  Esq.,  Barrister-at-Law.    Royal  Svo.     1903.       1/.  6« 

"  The  result  of  much  careful  study Simply  invaluable  to  debenture- 

holders  and  to  the  legal  advisers  of  sndi  investors."— /^lanciaJ  Newe. 

Palmer's  Companies  Act,  1900,  with  Explanatory  Notes,  and 
Appendix  containing  Prescribed  and  other  Forms,  together  with 
Addenda  to ' *  Company  Precedents.''  Second  Edition.  By  Fsancdoi 
Beauto&t  Paucxb,  Esq.,  Barrister-at-Law.  Royal  Svo.  1901.  7«.  6d, 


It  is  essentially  a  book  that  all  interested  in  oompoaieB  or  oompany  law 
should  procure."— Law  Timet, 

%*  AH  ttmuUfri  Zoic  TTorkt  are  kept  in  Sioek^  in  law  coif  md  otk$r  bkUUn^t, 
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COMPANY  LAy^—ifoniinued. 

Palmer's  Private  Companies,  their  Fonnatioii  and  Adyantages; 

being  a  OonoiM  Popular  Statement  of  the  Mode  of  Converting  a 

BuainesB  into  a  PriTate  Company.    Twenty-first  Edition.    £j  F.  B. 

Paxxbb,  Esq.,  Bairister-at-Law.    12mo.    1906.  Net,  1«. 

Palmer's  Shareholders,  Directors,  and  Voluntary  Liquidators' 

Legal  Companion.— A  Mannal  of  Eyery-day  Law  and  Practice  for 

oldera.  Directors,  Secretaries,  Creditors,  Solicitors, 

and  VdnnwryH^^pigju^  ^f  Companies  under  the  Companies  Acts, 

1862  to  1900,  with  App^^  ^^  ^^^  y^j^^     Twenty-third  Edit. 

ByP.B.PAiJiKB,E8q.,Barru^  /fct-Law.    12mo.   1905.  N4i,2t.M. 

COMPi^fisftT^^'^'T^'*  Pi>s*  Treatise  on  the  Principles  of  the 

Uw  of  Comp?"®f 'f"'     >y  C.  A.  Cbippb,  Esq.,  K.C.    Fifth 

Edition.     By  the  ^      r«   ^"^^^'^  V  A.  T.  Lawebhob,  Esq., 

Barrister-at-Law.    l^^^^of  t  ^^^^-  ^'- ^'• 

"  A  dear  and  practical  exi^  pnMstioalda  branch  of  the  law."— Solicitors'  Journal. 

"  niere  are  few  men  whotk^arterlv  ^knowledge  of  the  anbjeot  exceeds  that  of 

the  learned  author."— Law  4\«^^       view, 

COMPOSITION  DEEr^'"  Awrance.-riil«  « Bankraptoy." 
CONDITIONS  OF  SAV(^''^«rrer.— Fiid  « Vendors  &  Pur- 

chasers.*'  t,  * 

Webster.^  Vids  **  Yendon  and  ^  nrohasers.*' 
CONFLICT   OF   LAWS.— Dice/s  Digest  of  the  Uw  of 
England  with  reference  to  the  Conflict  of  Laws.— By  A.  Y. 
DiosT,  Esq.,  E.C.,  B.C.L.    With  Notes  of  American  Cases,  by 
Professor  Moobb.    Boyal  8to.    1896.  1/.  10«. 

CONSTITUTION.— Anson's  Law  and  Custom  of  the  Constitu- 
tion. By  Sir  WiLiiAifB.Airaov,  Bart.,  Barrister-at-Law.  DemySyo. 
PartL    Parliament.  Third  Edition.    1897.  12#.M. 

CONSTITUTIONAL  LAW.— Ridges' Constitutional  Uwof 
England.^By  E.  Watbll  Bidqeb,  Esq.,  Barrister-at-Law.  Demy 
Syo.    1906.  I2i.  ed. 

"...  We  think  this  book  will  be  fonnd  a  Teiy  useful  oompendium  of  oon- 
atztational  law.  The  more  especially  as  it  enables  the  student  to  obtain  a 
completer  view  of  the  wnole  field  than  is  obtainable  from  any 
other  book  with  which  we  are  acquainted."— Law  Notes. 

"Mr.  Bidges  has  produced  a  book  whion  will  rank  high  as  a  practical  guide 
on  matters  constitutional  and  political  ...  the  book  is  an  able  and  practical 
contribution  to  the  study  of  oonstitntional  Ikw ,**—8olieitor$*  Journal. 

CONTRACT  OF  SALE.— Blackburn.— Fiid« Sales.*' 
Moyie's  Contract  of  Sale  in  the  Civil  Law,— By  J.  B.  Motxji, 
Esq.,  Barrister-at-Law.   8to.    1892.  lOt.Qd. 

CONTRACTS-— Addison  on  Contracts.— A  Treatise  on  the  Law 

of  Contracts.  Tenth  Edition.  ByA.  P.PsBOEVAXiEsBPandWiLLiiJC 

E.  CosDOH,  Esqrs.,  Banisters-at-Law.    Boyal  Svo.    1903.      21.  28. 

**  Essentially  UU  practitioner's  text-book.'*— Law  Journal. 

"Among  all  the  works  on  Ckmtraeta,  there  is  none  more  useful  to  the  pnetl- 

tioner  than  Addison."— i^ow  Tknea. 

Anson's  Principles  of  the  English  Law  of  Contract.— By  Sir  W.B. 
Amoir,  Bart.,  Barrister-at-Law.    Eleventh  Edit.    1906.         10f.6<f. 
Fry.— Fiiff  «  Speoiac  Feifoniianoe." 

\*  AUitmdardZaw  Woriu  mre  htpt  in  Stock,  in  Uw  caff  and  other  Hndin^t, 
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COHTRACTS-€OHtintted. 

Leake's  Law  of  Contracts.— FrinoipleB  of  the  Law  of  Oontraota. 
By  the  late  S.  Mabtot  Lxazb.  Fifth  Edition.  Bj  A.  E.  Rasbaxx, 
Eiiq.,  BarriBter-at'Law.    Boyal  870.    1906.  1/.  12«. 

"  The  high  standard  attained  In  the  fonner  iemiea  hae  been  well  rastained, 
and  the  wonc  earefullf  reTieed  and  brought  well  np  to  date.''^Z^at9  Tmt$. 

"  A  foU  and  reliable  guide  to  the  prinoiplea  of  fiie  Bnglidi  Law  of  Oontnust.** 
— Law  Jtmmal. 

**  Admirably  eoited  to  aerre  the  pnrpoae  of  the  practitioner  ....  the  work 
ia  oomplete»  aoonrate,  and  easy  of  TefexeaoB,"^8oHcUort^  JourmL, 

Pollock's  Principles  of  Contr2pt.--A  Treatise  on  «te  General 
Prinoiplea  oonoeming  the  Va}»'^»  of  Aflrri— n«itt  m  the  Law  of 
•Rfigl^Ti^.  Seventh  fSdition.tl-^^'^*^  Fbbdxbzok  Pollook,  Bart, 
Barrieter-at-Law,  Author  of  X|.  ^}^^  of  Torts,*'  ''Di^-rt  of  the 
Law  of  Partnerehip,"  &c.    Demy  ^vo.     1902.   .^'  1/.  8». 

''Aworkwhid^inonropinion,  ahowjf  S^,«lfity,«  diaovning  inteUeot,  a 
eomprehenaiTe  mind,  and  pamatakingin^°'^T«  —AOwJomnuA, 

CONVEYANCING.  — BHetuf I®   &    Sheldon.  —  Fiiff  "Lend 
Transfer." 
DIckins'  Precedents  of  General  '^^g'Jisitions  on  Title,  with  Ex- 
planatory Notes  and  Obseryatlo^"'   ^eoond  Edition.    B7  Hxbbsbs 
A.  DiOKzn,  Esq.,  Solicitor.    B^T^  ^  2mo.    1898.  61. 

"We  cannot  do  better  than  adTi^^^f^yUwrer  with  a  ooBTeraneing  praotioe 
to  pmthaie  the  UtUe  hook  and  plaoe?  ^.i%c  dielTee  forthwith.''— Low  JV0^ 

Farrer. —  Vid$  "  Vendors  and  Pokhasers." 

Greenwood's  Manual  of  the  Praotioe  of  Conveyanoing.  To 
which  are  added  Oonoise  Common  Forms  in  CbnTejanoinfl:. — ^Kinth 
Edition.  Edited  hf  Habbt  Gbsbhwooi),  K.A.,  LL.I>.,  Esq., 
Bazxister*at-Law.    Boy.  8vo.    1897.  1/. 

*'WeahoaIdIiketoieeitplaoedhf  his  principal  in  the  handa  of  every  actiidad 
deck.    OneofthemoetnaefolpraetioalworkawehaTeeTaraeen.''— XomAii.  Jtf. 

Hogg's  Precedents  of  Conveyancing  Documents  for  Use  in 
Transactions  Relating  to  Registered  Land  under  the  Land 
Transfer  Acts,  1875  &  1897.— With  Notes.  By  Jaxbb  Edwabd 
Hooo,  Esq.,  Barrister-at-Law.    Boyal  8yo.     1907.  12«.  M, 

Hood  and  Chailis'Conveyancing,Settled  Land, and  Trustee  Acts, 
and  other  recent  Aots  affecting  Conyeyandng.  With  Commentaries. 
Sixth  Edition.  By  Pbbct  F.  Whbslbb,  assisted  \fy  J.  I.  Sxtazjiro, 
Esqrs.,  Banisters-at-Law.    Boyal  8yo.     1901.  W. 

"Thia  ia  the  beat  ooUeotion  of  oonyeyanoing  atatotea  with  whieh  we  are 
aeqnainted.  .  .  .  The  excellenoe  of  the  oommentariea  which  form  part  of  thia 
book  ia  ao  weU  known  that  it  needa  no  reoommendAtion  from  na."— Lom  Journal, 

ilackson  and  Qosset's  Precedents  of  Purchase  and  Mortgage 
Deeds.— By  W.  HowUlXI)  Jaoxsov  and  Thobold  GkMrar,  Esqrs., 
Barristers-at-Law.    Demy  8yo.     1899.  7f.  6if. 

Prideaux's  Precedents  In  Conveyancing— With  Dissertations  on 
its  Law  and  Practice.  19th  Edition.  By  Jomr  Wbitoombb  and 
Bknjaicxn  Lbnitabd  Chxbbt,  Esqrs.,  Barristers-at-Law.  2  yols. 
Boyal  8yo.    {October)  1904.  Zl.  io«. 

*  Frideanz  >  ia  the  beat  work  on  ConnTaDoing."— Zaw  JamnuO, 

in  aoope,  and  we  know  of  ao 
rnaefnltof 


treaiiaenpon  Ckmyeyandng  which  ia  ao  genandly  naefnlto  the  pmetttioBer."— 

"  The  diaaertationa  will  retain  their  time-honooxed  repatation."— low  Journal, 

Strachan's  Practical  Conveyancing.  By  Waxobb  SiaiosAv,  Esq., 

Barrister-at-Law.    Boyal  12mo.     1901.  8«.  M. 

Webster.— rid^  **  Vendors  and  Purchasers.*' 

Wolstenholme.— FW^  "Forms." 

V  -^^  standard Lmo  Works  art  kspt  in  Stock,  in  law  oaffandoikor  hindmgu 
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CORONERS-— Jervis  on  Coroners.— With  FomuiandPlreoedeiitB. 
Sixth  Edition.  By  B,  E.  ICblbbsdcsb,  Esq.,  Bonister-at-Law. 
Post  8yo.    1898.  lOf.  6d. 

COSTS.— Johnson's  Bills  of  Costs.— With  Oiden  and  Bnlea  as  to 
Costs  and  Court  Fees,  and  Kotos  and  Decisions  relating  thereto. 
By  HoRiOB  Maxwxll  Johnbov,  Esq.,  Banister-at-Law.  Second 
Edition.    Soyal8To.     1901.  1/.  16«. 

Webster's  Parliamentary  Costs.— Ftitate  Bills,  Election  Petitions^ 
Appeals,  House  of  Lords.  Fourth  Edition.  By  C.  Cayakaoh,  Esq., 
Banister-at-Law.    PostSvo.    1881.  1/. 

COUNTY  COURTS.— The  Annual  County  Courts  Practioe, 

1907,     By  His  Honour  Judge  Sxtlt,  K.O.,  assisted  by  W.  J. 

Bbooxb,  Esq.,  Barrister-at-Law.    2  toIs.    Demy  8to.  1/.  fit. 

%*  A  thin  paper  edition  in  1  Vol.  may  be  had,  price  26t. ;  or, 

on  Oxford  India  paper,  3«.  6d.  extra. 

*'  iDTaliiable  to  the  Ckninty  Gdnrt  pimotitloiiar.''— £€no  JcmmeA. 

COVENANTS.— Hamilton's  Concise  Treatise  on  the  Uw  of 
Covenants.— Second  Edition.  By  G.  BAZSwnr  HAioxAnr,  Esq., 
Barrister-at-Law.    Demy8YO.    1904.  lOt.  M. 

*'  We  weloome  the  leoond  edition  of  a  Terj  nseftil  book.*'— £di0  Journal, 

CRIMINAL  LAW.— Arohbold's  Pleading,  Evidence  and  Prac- 

tioe  in  Criminal  Cases.— With  the  Statutes,  Precedents  of  Indict-     1/"^ 
ments,  ftc.    Twenty-third  Edition.    By  Wzllzax  F.  OaAZHB  and  Gut 
SrsFHSirsov,  Esqrs.,  Barristers-at-Law.   Demy  8to.    1906.     1/.  16«. 

"  Thie  book  is  qtiite  indispeniable  to  everrone  engaged  in  the  piactioe  of  the 
Crimiiwl  Law."— SMiei(or«'  JirimuU. 

"An  edition  which  beaie  ewv  eyidenoe  of  a  moet  thoitraffh  and  painataUng 
care  to  bring  it  down  to  date,  ana  to  render  it  aa  indispenflable  and  reliable  aa  ft 
haa  been  in  the  past    The  index  ia  more  complete  than  em,**— -Law  Timea. 

Bowen-Rowlands  on  Criminal  Proceedings  on  Indictment  and 
Information  (in  England  and  Wales).— By  E.  Bowmr-BovLAHns, 
Esq.,  Barrister-at-Law.    Demy  8yo.    1904.  12«.  6d. 

**  An  inTalnable  aonroe  of  infonnation  and  a  aafe  giiide.*''Paa  MaU  Qautu, 

Chitt/s  Collection  of  Statutes  relating  to  Criminal  Law.— (Be- 
printed£rom'<Chitty'BStatutee.")  With  an  Introdnotion  and  Index. 
By  W.  F.  CaAzas,  Esq.,  Bazrister-at-Law.  Boyal8TO.    1894.      lOi. 

Disney  and  Qundry^s  Criminal  Law.— A  Sketch  of  its  Principles 
and  Ftaotioe.  By  Hbsxt  W.  Dnzmr  and  Habold  QuirsBr,  Esqrs., 
Barristen-at-Law.    Demy  8to.    1895,  7«.  M, 

Kenny's  Outlines  of  Criminal  Law.  2ndEd.  Demy8T0.   1904.   lOi. 

Kenny's  Selection  of  Cases  Illustrative  of  Engiiah  Criminal 
Law.— Demy  8to.    1901.  12«.  (hf. 

Kershaw's  Brief  Aids  to  Criminal  Law.— With  Notes  on  the  Pro- 
oednre  and  Eridenoe.  By  Hzlion  EJDflBAW,  Esq.,  Bazrister-at« 
Law.    Boyall2mo.    1897.  8«. 

Rosooe's  Digest  of  the  Law  of  Evidence  In  Criminal  Cases.— 
Twelfth  Edition.  By  A.  P.  Pbustaa  Kbbp,  Esq.,  Bairister-at- 
Law.    Demy8T0.  1898.  1/.  11«.  td. 

%•  AUttmdm^JkiwW^ki0nJit!piinSk9ktiHkm^aiidoth0rbM 
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CRIMINAL  UkMi-^wUinued. 

Russell's  Treatise  on  Crimes  and  Misdemeanors.— Birth  Edit. 
By  HoBAca  Sioxb,  Eiq.»  Metzopdlitaa  Polioe  Xagistnite,  and  A.  P. 
PkioiTAL  Kbbp,  Eiq.    StoIs.    Boj.Sto.    1896.  6Ll6i.M. 

Shlrie/s  Sketch  of  the  Criminal  LaW.-fleoond  Kditioiu  ByOBABcn 
8EiPKBrHTnTiB,£flq.,Baniiter-at-Law.  Demy  8yo.  1889.  7i.6tL 

Warburton.— FmI«  "  Leading  OaMt." 
DEATH  DUTIES.— Freeth'sAcU  relating  to  the  Estate  Duty 
and  other  Death  Dutlea,  with  an  Appendix  oontaining  the  Bake 
Begalating  Frooeedings  in  England,  Sootland  and  Ireland  in  Appeale 
nnder  the  Aote  and  a  List  of  the  Estate  Dnty  Fonns,  with  oopiee  of 
tome  which  are  only  iaeaad  on  Special  Applloation.  Third  Edition. 
By  Etxltv  Ebbkb,  Eiq.,  Begistzar  of  Estate  Duties  for  Ireland. 
Demy8T0.    1901.  l2t.M. 

*<  like  oOdal  podtkn  of  the  Aotlior  nodan  hlf  <vinlon  on  qiiMttoni  of  m 
Am*  of  great  tsIho,  and  m  think  tliat  thk  book  wlU  ht  fbund  nrf  QMral  to 
■oUottonirlio  hMin  to  piopoio  Mooanta  for  ^sa^.^'—SolkiUar^  JomrnaL 


Harman'a  Finance  Act,  1894,  and  the  Acts  amending  the  aame 
ao  fiar  aa  they  relate  to  the  Death  Dutiea,  and  more  espe- 
cially to  Estate  Duty  and  Settlement  Estate  Duty.  With  an 
Introdnotion  and  Kotes,  and  an  Appendix.  By  J.  E.  HABXur,  Esq., 
BaRisfeer-at-Law.    Second  Edition.    Boy.  12mo.    1908.  6«. 

"^Cha  be  TmrnmndfA  tm  a  raliablo  fnide."—Xoi»  QtmUrig  BrnrUm, 

DEBENTURES  AND  DEBENTURE  STOCK.— Palmer. 
^T%d$  «  Company  Law." 

DECISIONS  OF  SIR  GEORGE  JESSEL.— Peter'a  Ana- 
lyala  and  Digeat  of  the  Decisions  of  Sir  Qeorge  Jessel ;  with 
Kotesyfto.  ByAsiLiTPMeBaPlKBBiSoIioitor.  Damy8T0.  1888.  16f. 

DIARY.— Lawyers'  Companion  (The)  and  Diary,  and  London 
and  Provincial  Law  Directory  for  1907.— For  the  nse  of  the  Legal 
Fhxf essloa,  Fnhlio  Companies^  Jnstioei^  Merdhants,  Estate  Agentiy 
Anotioneers,  fto.,  fto.  Edited  by  Enwxa  Liwav,  Esq.,  Baixister-at- 
Law;  andoontalnsTaUesof  Costs  in  the  High  Gout  of  Jndioataie 
and  County  Coort,  fto. ;  Monthly  Diacy  of  County,  Local  GoreninieDt, 
and  Fariah  Business;  Oathe  in  Bapreme  Coort;  Bonunazy  of  Bta- 
tatesof  1906 ;  Alphabetioal  Index  to  thoFtaotioal  Btatatessinoe  1820; 
Bohednle  of  Stamp  Duties;  Legal  Time,  Intecesti  Diaoonnt,  Inoome, 
Wages  and  other  TaUes;  the  Kew  Death  Duties ;  and  a  variety  of 
mattersofpraotioalntility:  togetherwithaoompleteUstof  theEngliah 
Bar,  and  London  and  Country  SoUoitors,  with  date  of  admission  and 
appointments.  Fdblubbd  AxiruAXXiT.  Sixty-first  Issue.  1907. 
Issued  in  the  following  forms,  ootaTO  siae,  strongly  bound  in  doth  :^ 

1.  Two  days  on  a  page,  plain UML 

S.  The  abore,  rnnaxaiTiD  with  plain  paper  .70 

5.  Two  days  on  a  page,  ruled,  with  or  without  money  oohmma    .  6  6 
4.  Hie  above,  with  money  oolumns,  nmnxaaTiD  with  plain  paper  8  0 

6.  Whole  page  fdr  eaoh  day,  plain 7  6 

6.  The  above,  nRaBXJU.viD  with  plain  paper  .96 

7.  Whole  page  for  eaoh  day,  ruled,  with  or  witlioni  money  oolumns  8  6 

%*  AU  iUmdard  Lm»  WvrU  9m  k^t  in  Stocky  in  law  mI/ and  ii*h$r  hmdingi. 
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Dl  AR  Y— continued. 

8.  The  above,  zhtbblbithd  with  plain  paper  .        •         10«.6i. 

9.  Three  days  on  a  page,  ruled  Uuelizies,  without  numejoolimixu.  3  6 
10.  Two  days  on  a  page,  plain,  without  Directory  .  .  .  .80 
i^*  The  following  Hew  Tablet  are  inoladed  in  this  ime:— 

Immediate  Annuities. 

Value  of  Leasehold  Property. 

Value  of  Absolute  Eerersions. 

Table  of  Converting  Decimal  Parts  of  an  Acre  into  Boods  and 
Perches. 

Leasehold  Investors'  Sinking  Fund  Table. 

Scale  of  Surveyors'  Fees. 
TK$  Ditary  eontaim  memoranda  of  legal  Buaieiett  throughout  th$  Tear^  with 
an  Index  for  readg  referenoe. 

"  The  legal  VndUkk9t.**-Saiurday  Review. 

"Hm  amoaiit  of  infonnatioii  packed  wttUn  the  oofcn  of  Ihli  waU-lmova 
book  of  ref ereoM  is  almost  inorauble.  In  additton  to  the  Diazy,  tt  enntaini 
nearly  80O  pages  of  oloeely  printed  matter,  none  of  whldheonld  heomlttedwlthoiit, 
periiAps,  detameUng  from  the  nsefnlness  of  the  book.  Hie  paUishen  seem  to 
hsTS  made  it  their  aim  to  indnde  in  the  Oompanion  ererr  item  of  information 
which  the  most  exacting  lawyer  oonld  reasonably  earoeet  to  find  in  its  cages,  sad  it 
may  safely  be  said  that  no  piaetisinff  solicitor,  who  has  ezperienoed  flue  luxory  of 
haying  it  at  his  elbow,  will  ererbe  likely  to  try  to  do  without  it."— .Lots  Jowmdl. 

DICTIONARY.— Stroud's  Judicial  Dictionary,  or  Interpreter 

ofWord^and  Phrases  by  the  British  Judges  and  Pariiament— 

Seoond  Edition.    By  F.  Stboud,  Esq.,  Bariister-at-Law.    3  vols. 

Boy.  8vo.    1903.  4/.  4«. 

\*  A  sapplemental  Voltime  to  end  of  1906  is  in  preparation. 

"  Mnst  find  a  place  in  every  law  library.  It  is  difficult  to  exsggerate  its  tu&- 
fulness.  ...  is  uiTaliiable,  not  only  as  a  labotcr-saying  machine,  bnt  as  a  real 
eontribution  to  legal  literature. ...  a  standard  classic  of  the  law."— Law  Jommal. 
**  An  authoritatiTe  dictionary  of  the  Engrliah  language."— £aio  Time: 
**  This  judicial  dictionary  is  pre-eminently  a  ground  from  which  may  be  ex- 
tracted suggestions  of  the  greatest  utility,  not  merely  for  the  advocate  in  court, 
but  also  for  the  practitioner  who  has  to  adTise."— Arfieitorj*  Journal, 

The  Poclcet  Law  Lexicon.— Explaining  Teohnioal  Words,  Phraeee 
and  MaTimii  of  the  English,  Sootdh  and  Boman  Law.  Fourth  Edition. 
By  Joseph  E.  Mobbib,  Esq.,  Baxrieter-at-Law.    1905.  6«.  6d. 

•*  A  wonderful  Uttle  legal  Dictionary."— /mlflrBuwr'f  Lam  atmiemf  JournaL 

Wharton's  Law  Lexicon.—EornungaiiEpitomeof  the  Law  of  Eng- 
land, and  oontaining  foil  Explanations  of  Technical  Tenns  and 
Fhrasee,  both  Ancient  and  Modem,  and  Gommeroial,  with  selected 
Titles  from  the  Civil,  Scots  and  Indian  Law.  Tenth  Edition. 
With  a  New  Treatment  of  the  Maxims.  By  J.  M.  Lblt,  Esq., 
BarziBter-at-Law.   Super-royal  Svo.   1902.  1/.  Ibi. 


«The  new  edition  seems  to  us  to  be  very  oomj^ete  and  perfect,  and  a  < 
,_  it  should  be  procured  by  every  practising  solidtor  without  delay.  A  ht 
Talue  for  his  money  in  the  law  book  market  a  practitioner  could  not,  we  are  sure. 


Talue  for  ms  money  in  the  law  book  market  a  practitioner  could  not,  we  are  sure, 
get.  Of  the  many  books  we  hare  to  refer  to  in  our  work  no  volume  is,  we  beliere, 
more  often  taken  down  from  the  shelf  than  *  Wharton.'  "—Later  Notee. 

DIGESTS. 

HEWS'  DI6E8T  OF  SKGLISH  CASE  LAW.— Containing  the  Beported 

Decisions  of  the  Superior  Conrts,  and  a  Selection  from  those  of  the 

Irish  Courts,  to  the  end  of  1897.    (Being  a  New  Edition  of  '  *  Fisher's 

Common  Law  Digest  and  Chitty's  Equity  Lidex.")  Under  the  general 

Editorship  of  Jqhh  Mews,  Barrister-at-Law.  16  yols.  Boy.  8to.  £20 

(Bound  in  half  edify  gilt  top,  £3  net  extra.) 

*'  A  vast  undertaking  ....  indispensable  to  Uwyen.*'—T!ks  2VsMf. 

\«  AU  ttandard  Law  Worhe  are  kept  in  Stock,  in  law  ealf  and  other  Hndinge. 
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DlGBSTB—eoHiinued. 

The  Annual  Digeat  from  1898  to  1905.— By  Jobv  Mbwb,  Eiq., 

Baniflter-at-Law.    BojalSTO.  each  Ifit. 

%*  This  Digest  is  also  iasaed  quarterly,  each  part  being  enmiilatlTe. 

Price  to  Snbacribers,  for  the  four  parts  poffobU  in  adwmet,  mt  17«. 

"ThepractiMof  the  Uw  without  Mam*  Annuia  would  be  slniost  an  impoe- 

■ibOitj.*'— Xaio  Timet. 

Mews'  Digest  of  Cases  relating  to  Criminal  Law  down  to  the 
end  of  1897.— By  Jobh  Mbwb,  Esq.,  Bazrister-at-Law.  Boyal 
8yo.     1898.  1/.  5a. 

Law  Journal  Quinquennial  Digest,  1901-1905.— An  Analytloal 
Digest  of  Cases  Pablished  in  the  Law  Journal  Reports,  and  the  Law 
Reports,  during  the  years  1901-1906,  with  references  to  the  Statutes 
passed  during  the  same  period.  By  Jaxbb  S.  HmnsBSOir,  Esq., 
Bairister-at-Law.    1006.  1/.  lOt. 

Woods  and  Ritchie's  Digest  of  Cases,  Overruled,  Approved,  or 
otherwise  specially  considered  in  the  English  Courts  to  the 
end  of  1902 1  with  Extracts  from  the  Judgments  dealing  with  the 
same.  By  W.  A.  Ot,  Woods  and  J.  RrroHXS,  Esqrs.,  Barristers-at- 
Law. — Being  a  New  Edition  of  <*Dale  and  Lehmann's  Digest." 
8  Vols.    Royal  870.  (/it  the  priu.) 

DISCOVERY.— Bray's  Digest  of  the  Law  of  Discovery,  with 
Practice  Notes. — ^By  Eswabb  Brit,  Esq.,  Barrister«at-Law. 
Demy  8to.     1904.  Net,  3«. 

DISTRESS.— Oldham  and  Foster  on  the  Law  of  Distress.— A 
Treatise  on  the  Law  of  Distress,  with  an  Appendix  of  Fonns,  Table 
of  Statutes,  Ac.  Second  Edition.  By  Axxhttb  GuyHAV  and  A.  La 
TBOBBFo«!EBB,EsqrB.,Barri8ten*at-Law.  Demy8T0.  1889.        18«. 

DISTRICT  COUNCILS.— Chambers'  Digest  of  the  Uw  relet- 
ing  to  District  Councils,  so  far  as  regards  the  Constitution,  Powers 
and  Duties  of  such  Councils  (including  Municipal  Corporations)  in 
the  matter  of  Public  Health  and  Local  Gk>Temment.  KinthEdition. — 
ByG.F.CHA]CBSB8,Esq.,BaRister-at-Law.  Boyal  8to.  1896.  lOf. 

DIVORCE.— Browne  and  Powies'  Law  and  Practice  In  Divorce 

and  Matrimonial  Causes.— Serenth  Edition.    By  L.  D.  Powua, 

Esq.,  Banister-at*Law,  Probate  Registrar,  Norwich.    Demy  8to. 

1905.  1/.  6$. 

"Ths  {vaetitlontt^  ifcsiidsrd  irork  on  diTons  piaellfls."— £«i»  ^mt.  JUe. 

EASEMENTS.— Qoddard's  Treatise  on  the  Law  of  Ease- 
ments.—Bt  JoBV  LiTBOUBH  QoixDABD,  Esq.y  BsRister-at-Law. 
Sixth  Edition.    Demy  8to.    1904.  U.  6$, 

*<Noiwhcra  has  the  rabjeot  becntrcatad  to  whamttrrfy,  and,  we  may  add, 
■0  wtenttflcdly,  as  by  Mr.  Qoddsid.  We  reeonuiMndtttotaiemQstfliTCfiilBladf 
of  the  Uw  stadent,  as  weQ  •■  to  the  UbiwT  of  the  pnfltilioiMr.''--£Mf  21«M. 

Innes'  Digest  of  the  Law  of  Easements.— fierenth  Edition.  By 
L.  0.  Lnm,  lately  one  of  the  Judges  of  Her  Hajesty'a  High  Court 
of  Judicature,  Madras.    Boyal  12mo.    1903.  7«.  (M. 

"  Of  mach  Uie  to  itadente."— Xow  Notes, 

"  Thia  preaenta  the  law  in  a  eeries  of  dearly  enmoiated  proporittomi,  which 
are  luppoiied  by  examples  taken  in  genenl  from  dedded  oimm.**—8oUeUon^ 
JounuUm 

*4*  AUitandard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  hindinge. 
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RASEMEHTS-«miinued. 

Ro8coe'8  Easement  of  Light.— A  Digest  of  the  Law  relating 
to  the  Easement  of  Light.— With  an  Historical  Introdaotioxi, 
and  an  Appendix  containing  Practical  Hints  for  Architects  and 
Snryeron,  Ohsdryations  on  the  Right  to  Air,  Statutes,  Forms 
and  Plana.  Fomth  Edition.  By  Edwabd  Stimlby  Bosoos,  Esq., 
Barrister- at-Law,  Admiralty  Registrar  of  the  Supreme  Court, 
Author  of  <<  A  Digest  of  Building  Oases,"  "Adnunlty  Practice," 
ftc.    Demy8yo.     1904.  7«.6if. 

'<  A  mo0t  UMfal  littie  work.*'— Zaw  Journal, 

**  A  dew  and  pxadioal  digest  of  the  law/'— Xotv  Timet, 

ECCLESIASTICAL  LA W.-Phillimore's  Ecclesiastical  Uw 
of  the  Church  of  England.  By  the  late  Sir  Robbbs  Pbzluicobb, 
Bart.  Seoond  Edition,  by  his  son  Sir  W.  G.  F.  Pbillxicobb,  Bart.» 
assisted  by  C.  F.  Jnaann,  Bairister-at-Law.  2  vols.  Royal  8to. 
1895.  Publithed  at  SI.  3«.,  reduced  to,  net,  \l.  5f. 

'*  Ererything  that  the  eededsitical  lawyer  can  poeaibly  need  to  know."— 
Ztom  Journal, 

Whitehead's  Church  Law.— Being  a  Concise  Dictionary  of  Statutes, 

Canons,  Regulations,  and  Decided  Cases  affecting  the  Clergy  and 

Laity.  Seoond  Edition.   By  Bevjaiov  Wbccbhxad,  Esq.,  Bi^nster- 

at-Law.    Demy  Svo.    1899.  10«.  6if. 

**  A  perfect  mine  of  leamiojr  on  all  topici  eoeledaatloal."- DaOv  TOegraplL 

**  A  Dook  which  will  be  naenil  to  lawyen  and  laymen."— Law  Timtt. 

ELECTIONS.— Day's  Election  Cases  in  1892  and  1893.— Being 
a  Collection  of  the  Points  of  Law  and  Practice,  together  with  Reports 
of  the  Judgments.  By  S.  H.  Day,  Esq.,  Barrister-at-Law,  Editor 
of  "Rogers  on  Elections."    Royal  12mo.    1894.  7t,6d. 

Hedderwick's  Parliamentary  Election  Manual  i  A  Praottoal 
Handhook  on  the  Law  and  Conduct  of  Parliamentary  Eleotionfl 
In  Great  Britain  and  Ireland,  designed  for  the  Instruction  and 
Guidanoe  of  Candidates,  Agents,  Canyassers,  Volunteer  Assistants, 
Ac.  Second  Edition.  By  T.  C.  M.  Hzddbbwiox,  Esq.,  Bazzister-at- 
Law.    Demy  12mo.    1900.  "  lOf.  6d. 

**  The  work  is  pre-eminently  practioal,  oondae  and  dear."— SI^Nettorf'  JommaU 

Hunt's  Metropolitan  Borough  Councils  Elections  i  A  Guide  to 
the  Election  of  the  Mayor,  Aldermen,  and  Coundllon  of  Metropolitan 
Boroughs.  By  John  Hunt,  Esq.,  Bar.-at-Law.  DemySyo.  1900.  ZiM. 

Rogers'  Law  and  Practice  of  Elections.— 

Vol.  I.  RaonxBAixioir,  indudinff  the  Phurtloe  in  Registralion 
Appeals;  Parliamentary,  Municipal,  and  Local  Govemment;  with 
Appendices  of  Statutes,  Orders  m  Council,  and  Forms.  Sixteenth 
Edition ;  with  Addenda  of  Statutes  to  1900.  By  Maubzob  Powbx, 
Esq.,  Barrister-at-Law.    Royal  12mo^    1897.  11.  U. 

'*  The  praditioiMr  will  find  within  theaeeoven  ererythlng  which  hs  eaa  be 
eipeeted  to  know,  well  anaoged  and  carefully  stated."— Z<M  IltaiM. 

Vol.  n.  Pabziaicbhtabt  EuEonovs  um  Pjblitioiih  ;  with  Appen- 
dices of  Statutes,  Rules  and  Forms,  and  a  Precedent  of  a  Bill  of  Coals. 
Eighteenth  Edition.  By  C.  WiLLonoHBT  Willzamb,  Esq.,  Barxister- 
at-Law.    Royal  12mo.     1906.  *  1/.  U. 

**  The  acknowledged  anthoiity  on  election  law."— Xoif  JemmtA, 
**The  leading  book  on  the  diffleolt  aobjeeta  of  electJOBS  and  elMlioa  peti- 

ttOBB."— Ikm  2%Mf . 

**  We  have  nothing  bnt  ptaiae  for  tUs  work  as  a  trustwuithy  guide  for  oaadi- 
datea  and  agenta."— ArffeiCorv'  Joamoi. 

Vol.  TIT.  MmozpAL  ivd  osbkb  ELWiioai  jjtd  Pju'ixiojn,  with 
Appendices  of  Statutes,  Rules,  and  Forms,  and  a  Prooedent  of  a 
Bill  of  Coftt.  Eighteenth  Edition.  By  C.  Willoxtohbt  Willzaics, 
Esq.,  assisted  hy  G.  H.  B.  Eenbick,  Eaq.,  LL.D.,  Banisters-at- 
Law.    Rmral  12mo.    1906.  1/.  1«. 

'*  A  complete  guide  to  local  electioiu."— SoA'citor**  Jowmdl, 

%*  AH  itmdinrd  Lmv  Worki  mr$  htpt  in  Stocky  in  kw  Mff  and  oiK$r  hindinft. 


16  BTEYEKS  AKD  80KB,  LDCITED, 

ElLECVTORS-^Hntted. 

Williams'  Law  relating  to  Legal    Repreaentatives.— Beal  and 

PenonaL     By  STDmrr  E.  Wuxzau,  Eaq.,  Antfaor  of  "Law  of 

Aoooont,"  «  OntUnea  of  Equity/'  fto.    Demy  8to.     1899.  10«. 

"We  oan  oommend  to  both  brancbei  of  tibA  profflMloii»  and  mora  aipedaUy 
to  ■olieiton."~Xai0  Tim«$. 

EXECUTORS  (Corporate).— Alien's  Law  of  Corporate 
Executors  and  Trustees.  By  Ebnbst  £ino  Atltw,  Esq.,  Bar- 
riater-at-Law.    Demy  Bto.    1906.  6f. 

EXTRADITION.— Biron  and  Chalmers' Law  and  Practice  of 
Extradition.  By  H.  G.  Bzboh  and  KanxoL  E.  Chaimebb,  Esqn., 
Barristen-at-Law.    Demy  8to.     1903.  1/. 

**  The  whole  book  is  eminently  pnetieal,  and  the  pmotlee  and  prooedma  an 
deeriv  and  ably  diaooaied/' —I^no  Times, 

**A  yery  eatiBfectory  and  practical  collection  of  the  treatiee  and  etatntea 
relating  to  eztndition  and  fugitire  oifenden,  with  an  intereetinir  intxodnction« 
a  commentary  on  the  text  of  the  etatatee  and  trtatiei,  and  a  Talnable  alphabetical 
lift  ihowing  what  orimce  are  oomprieed  in  the  particolar  treaties.*'— JLaiv  Journal, 

FACTORIES  AND  WORKSHOPS.-Rueggand  Mossop's 
Law  of  Factories  and  Workshops.  By  A.  H.  Bubqo,  Eaq.,  E.O., 
and  L.  Monsop,  Eaq.,  Banister-at*Law.  Demy  8to.  1902.     I2t.  6d, 

FARM,  LAVIf  OF.— Dixon's  Law  of  the  Farm  i  Inoluding  the 

Caaee  and  Statatea  relating  to  the  aabjeot ;  and  the  AgrionltDral 

Costoma  of  England  and  Walea.    Sixth  Edition.    By  Ajjsbmt  J. 

BvnrOBB,  Eaq.,  Bazriater-at-Law.    Demy  8yo.    1904.  1/.  6«, 

**  ▲  oomplete  moden  oompendinm  on  agriooltoral  mattere."— £««  X%mtt, 

FIXTURES.— Amos  and  Ferard  on  the  Law  of  Fixtures.  Third 
Edition.  By  0.  A.  Fbubd  and  W.  HoirLun)  Bobsbjxs,  Eaqra.,  Bar- 
riateE8-at*Law.    Demy  8yo.    1888.  18«. 

FORMS.— Chitt/s  Forms  of  Civil  Proceedings  In  the  King's 

Bench  Division  of  the  High  Court  of  Justice,  and  on  Appeal 

therefrom  to  the  Court  of  Appeal  and  the  House  of  Lords.^ 

Thirteenth  Edition.   ByT.W.CHxnr,  Eaq.,  a  Maater  of  the  Supreme 

Coort,  HsBBBBT  Cairn,  Eaq.,  Baniater-at-Law,  and  P.  E.  Visabd, 

Eaq.,  of  the  Central  Office.    Boyal  8yo.    1902.  W.  16«. 

<*  The  book  is  aocorate.  reliable  and  ezhanatiTe."— SoItetCom*  JcunuU, 

"The  forme  are  praetusally  ezhaiutiye,  and  the  notee  yery  good,  lo  that  thie 

edition  will  be  invalnable  to  praotitionen  whoee  work  ie  of  a  utigioua  kind.'*— 

Law  Journal, 

Daniell's  Forms  and  Precedents  of  Proceedings' in  the  Chan- 
cery Division  of  the  High  Court  of  Justice  and  on  Appeal 
therefrom. — Fifth  Edition,  with  anmmariea  of  the  Bnlea  of  the 
Supreme  Ooort;  Practical  Kotea;  and  referenoea  to  the  Seventh 
Edition  of  Daniell'a  Chancery  ^aotioe.  By  CEASLae  Bubxxt, 
B.A.,  a  Maater  of  the  Supreme  Court.  Boyal  8to.  1901.  21,  lOf. 
*'  The  itandard  work  on  ChaoMry  PMoedma."— j^mv  Quarltr^  BmMm, 

Seton.— Fufo  "  Equity." 

Wolsten holme's  Forms  and  Precedents.— Adapted  for  uae  under 
the  Conyeyanoing  Acta  and  Settled  Land  Acta,  1881  to  1890.  Sixth 
Edition.    Boyal  8yo.    1902.  U.  it. 

%*  AU  ittmdardZmp  Work$  ar$  kfpt  in  Stcch^  in  law  eal/andothir  bindim^i. 
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FRENCH  LAW.— Bodington's  Outline  of  the  French  Law  of 
Evidence. — By  Olitbb  £.  BoBiNOTOir,  Esq.,  Barrister-at-Law. 
DemySyo..    1904.  6f. 

Cachard's  French  Civil  Code.  —  Br  Hxnbt  Caohabd,  B.A., 
Gounsellor-at-Law  of  the  New  York  Bur,  Licenoi^  en  Droit  de  la 
Faculty  de  Paris.    Bern j  8yo.    1895.  H. 

Qoirand's  Treatise  upon  French  Commercial  Law  and  the 
Practice  of  all  the  Courts. — With  a  Dictionary  of  French  Judicial 
Terms.  Second  Edition.  By  Lbofold  Gk>ZBun>y  Lioenoi6  en  Droit. 
Demy  Sto.     1898.  1/. 

Qoirand's  Treatise  upon  the  French  Law  relating  to  English 
Companies  carrying  on  Business  in  France.— By  Lbopold 
GomAns,  French  Solicitor.    Croim  8to.     1902.  Het,  28,  6d. 

Kelly.— ri&  "  Marriage." 

Seweli's  Outline  of  French  Law  as  affecting  British  Subjects.— 
By  J.  T.  B.  SswBLL,  LL.D.,  Solicitor.  Demy  8vo.  1897.  lOt.  6d. 
GAMBIA.— Ordinances  of  the  Colony  of  the  Gambia.  With 
Index.    2  VoU.    Folio.    1900.  Net,  8/. 

GAME  LAWS.— Warry's  Game  Uws  of  England.  With  an 
Appendix  of  the  Statutes  relating  to  Game.  By  G.  Tatiob  Wabbt, 
Esq.,  Barrister-at-Law.    Boyal  12mo.     1896.  lOf.  M. 

GOLD  COAST.— Ordinances  of  the  Gold  Coast  Colony  and  the 
Rules  and  Orders  thereunder.  2  yoIs.  Boyal  8?o.  1903.    8/.  lOt. 

GOODWILL.— Allan's  Law  relating  to  Goodwill.— By  Gbablm  E. 
AUiAM,M.A.,LL.B.,Eaq.,  Barrister-at-Law.  Demy 8yo.  1889.  7f.6if. 
Sebastian.— Fw2f  ''Trade  Marks.*' 
HACKNEY    CARRIAGES.— Bonner    &    Farrant.  —  Fki^ 
"Motor  Cars." 

HOUSE  TAX.— Ellis'  Guide  to  the  House  Tax  Acts,  for  the 
use  of  the  Payer  of  Inhabited  House  Duty  in  England.— By 
Abthub  M.  Ellib,  LL.B.  (Lond.),  Solioitor.    Boyal  12mo.    1886.    6f. 

HUSBAND  AND  WIFE.— Lush's  Uw  of  Husband  and  Wife, 

within  the  jurisdiction  of  the  Queen's  Bench  and  Chancery 

Divisions.  ByCMoNTAOUBLxTBR,  Esq.,  Banister-at-Law.  Second 

Edition.    By  the  Author  and  W.  H.  Gbitfith,  Esq.,  Barzister-at- 

Law.    Demy  8yo.    1896.  U,  6*» 

*'Thifl  book  will  certainly  be  oonsnlted  irhea  diiflonltlfls  aiiw  leUtiTe  to  the 
position  of  mairied  women. ''—Xaw  Journal, 

INCOME  TAX.— Buchan's  Law  relating  to  the  Taxation  of 

Foreign    Income.— By  Jomr  BnoHAir,  Esq.,  Barrister-at-Law, 

with  Prefaoe  by  the  Bight  Hon.  B.  B.  Haldahb,  E.C.,  M.P.   Demy 

8to.     1906.  lOf.  6d. 

*<  A  learned  and  able  treatiae."— A^Itatorf*  Journal. 
**  A  text  book  of  great  value." — Law  Journal. 

Ellis'  Guide  to  the  Income  Tax  Acts.— For  the  use  of  the  English 
Income  Tax  Payer.  Third  Edition.  By  Abxsub  M.  Elxob,  LL.B. 
(Lond.),  Solicitor.    Boyal  12mo.     1893.  7f .  6i. 

Robinson's  Law  relating  to  Income  Taxj  with  the  Statutes. 
Forms,  and  Decided  Cases  in  the  Courts  of  England,  Scotland,  and 
Ireland. — By  Astbub  BoBnrsoir,  Esq.,  Barrister-at-Law.  Boyal 
8yo.    1896.  U.  It. 

Whybrow*s  Income  Tax  Tables.— By  G.  H.  Whybbow,  Esq,,  of  the 

Income  Tax  Repayment  Branch,  SomerHet  House.  Demy8vo.  1906.  5a, 

**Thia  is  a  yvrj  vsefal  book,  and  will  be  fannd  of  exceptional  value  to 

baskivs  ioliciton,  officuda  of  pnblio  oompaniea  and  other  profetnooal  men."— 

I^taaneial  Times, 

\*  All  tUtndard  Lmv  JTorka  an  kept  in  Stock,  in  law  coJtf  and  other  Hndin^i. 
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INDIA.— Ilbert'8  Qovernment  of  lndia.--Bemg  a  Dig«et  of  the 
Statute  Law  relating  thereto,  with  Historical  Introduction  and  Illus- 
trative Documents.  By  Sir  Coubtbvat  Ilbxbt,  K.C.S.I.  Demy 
8yo.     1898.  1^.  If. 

INDlCTMENT8.-Bowen-Rowlands.— Fuff  <«  Crimioal  Law.'' 

INLAND  REVENUE.— Highmore'8  Summary  Proceedings 
in  Inland  Revenue  Cases  in  England  and  Wales.  Including 
Appeals  to  Quarter  Sessions  and  by  Special  Case,  and  Prooeedingi 
by  Collector's  Warrants  for  Recovery  of  Duties  of  Excise  and  Taxes. 
Third  Edition.  By  N.  J.  Hiohxobb,  Esq.,  Bazrister-at-Law, 
Assistant  Solicitor  of  Inland  Revenue.  Boy.  12mo.  1901.  7f.  M. 
Highmore's  Inland  Revenue  Regulation  Act,  1890,  as  amended 
by  the  Public  Accounts  and  Charges  Act,  1891,  and  the  Finance 
Act,  1896,  with  other  Acts ;  with  Notes,  Table  of  Cases,  &o.  By 
Nathahibl  J.  HiOHXOBs,  Esq.,  Barrister-at-Law,  Assistant  Solicitor 
of  Inland  Revenue.    Demy  8vo.     1896.  7«.  Sd, 

INSURANCE.— Arnould  on  the  Law  of  Marine  Insurance.— 

Seventh  Edition.  By  Edwabd  Louis  ds  Habt  and  Ralph  Ixxpv  Sdcbt, 

Esqrs.,  Barristers-at-Law.    2  vols.    Royal  8vo.     1901.  81.  3t. 

'*  Tl)«  anthon  have  availed  themselves  of  the  advice  and  assistaiiee  of  mm  of 
practical  experience  in  marine  insonuice,  so  that  the  book  may  be  relied  on  as 
accurate  from  a  bosineM  as  well  as  from  a  legal  point  of  view.  The  bookoaa 
best  be  described  by  the  one  word  *  ezoeUent.'  **—Law  Journal. 

Tyser's  Law  relating  to  Losses  under  a  Policy  of  Marine  insur- 
ance.—By  Gbablm  Robbbt  TnxB,  Esq.,  Banister-at-Law.  Demy 
8vo.     1894.  10c.  Sd. 

INTERNATIONAL  LA Vlf. -Bate's  Notes  on  the  Doctrine  of 
Renvoi  In  Private  International  Law.— By  Jomr  Pawiat  Batb, 
Esq.,  Reader  of  International  Law,  &o.,  in  the  Inns  of  Court.  8vo. 
1904.  JUt  2f.  6tf. 

Dicey.—  ruU  "  Ckmiliot  of  Laws." 

Hail's  International  Law.— Fifth  Edition.  By  J.  B.  Axlat,  Esq., 
Barrister-at-Law.    Demy  8vo.     1904.  Ifet,  II  1«. 

Hall's  Treatise  on  the  Foreign  Powers  and  Jurisdiction  of  the 
British  Crown.  By  W.  E.  Hazi.,  Esq.,  Bazrister-at-Law.  Demy 
8vo.     1894.  10«.  6i. 

HIggins'  The  Hague  Conference  and  other  International  Con- 
ferences concerning  the  Laws  and  Usages  of  War— Texts  of 
Conventions,  with  Notes. — By  A.  Pbabob  Hioonra,  M.A.,  LL.D., 
sometime  Scholar  of  Downing  College.    Royal  8vo.    1904.    Hei^  3«. 

Holland's  Studies  In  International  Law.— By  Tboxas  Eaaxxmi 
HoLLAKD,  D.C.L.,  Barrister-at-Law.    Demy  8vo.    1898.     10«.  6d. 

Nelson's  Private  International  Law.— By  Hoaios  Nnaoir,  Esq., 
Barrister-at-Law.     Roy.  8vo.     1889.  U,  1«. 

Rattigan's  Private  International  Law.— By  Sir  WnuAX  Hivbt 
RixnaAir,  LL.D.,  E.C.    Demy  8vo.    1896.  10«.  6d. 

*'  Written  with  sdminble  eleameM.'*~Latg  Jommal, 

Walker's  Manual  of  Public  International  Law.— ByT.  A.  Waxxsb, 
M.A.,  LL.D..  Esq.,  Barrister-at-Law.    Demy  8vo.    1896.  9«. 

\*  AU  ttandard  Law  Wmrkt  are  kept  t»  8toek,  in  law  ealf  and  other  Hndrnge. 
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INTERNATIONAL  l^AW-^fontinued. 
Walker's  History  of  the  Law  of  Nations.^Yol.  L,  from  the  Earliest 
Times  to  the  Peace  of  Westphalia,  1648.    By  T.  A.  Waixbb,  M.A., 
LLJ).,  Esq.,  Baniflter-at-Law.    Demj  8yo.     1899.  Net,  10«. 

Westlake's  International  Law. — Chapters  on  the  Principles  of  Inter- 
national Law.  BjJ.Whbilajcb,E.G.,LL.D.  Demj8yo.  1894.  lOi. 
Westlake's  International  Law.— Part  L  Peaoe.    By  J.  Wzbtlaxb, 
KC,  LL.D.    Demy8vo.    1904.  Net,9t. 

Wheaton's   Elements   of   International    Law ;    Fonrth  English 
Edition.    Inolnding  a  translation  of  the  Anglo-French  Agreement. 
By  J.B.AxL^T,  M.A.,Ba]Tister-at-Law.  BoyalSyo.  1904.    U,  128. 
The  leading  American  and  Bnglish  work  on  International  Law. 
''  Wheaton  standi  too  hig^  for  oxitidnn.*'— Low  Timea. 
**  We  oonmtolate  lir.  Atlay  on  the  AiU.  and  diaoretaon  with  which  he  has 
performed  the  task  of  editing  a  standard  treatiae  on  intemationsl  law."  —Lam 
JownaL 

INVESTIGATION  OF  TITLE.-Jackson  and  Qosset's  In- 
vestigation of  Title.— Being  a  Fraotioal  Treatise  and  Alphahetical 
Digest  of  the  Law  connected  with  the  Title  to  Land,  with  Precedents  of 
Beqnisitions.     Second   Edition.     By  W.  HowxAim  Jaossov  and 
Tbqbou)  Gosbbt,  Barristers-at-Law.    Demy  8yo.    1899.      12#.  6<f. 
<<  Wai  he  of  real  help  to  the  hnsf  eonTe7Bnoer.'*~Laf9  Noitt, 
%*  See  "  Conyeyanctng'*  (p.  8),  for  companion  volume,  "  Ftecedents 
of  Purchase  and  Mortgage  Deeds,'*  hy  the  same  Authors. 

JUDGMENTS  AND  ORDERS.-Seton.- Fuid  "Equity." 

JURISPRUDENCE.— Holland's  Elemento  of  Jurisprudence, 

— TenthEdition.  ByT.E.Hou:jkin>,E.C.,D.C.L.  8yo.  1906.  10f.6i. 

Markby*s  Elements  of  Law.     Sixth  Edition.     By  Sir  Wzllux 

ICabkbt,  D.C.L.    Demy  8yo.    1905.  I2a.  6d. 

JURY  LAWS.— Hu  band's  Practical  Treatise  on  the  Law  relat- 
ing to  the  Qrand  Jury  in  Criminal  Cases,  the  Coroner's  Jury, 
and  the  Petty  Jury  in  Ireland.— By  Wx.  G.  Hubamd,  Esq., 
Barrister-at-Law.    Boyal  8yo.     1896.  JVs^,  1/.  5f. 

JUSTICE  OF  THE  PEACE.— Magistrates'  Cases,  1894  to 

1906. — Cases   relating   to   the   Poor    Law,  the   Criminal    Law, 

Lioensing,  and  other  subjects  ohiefly  oonneoted  with  the  duties  and 

office  of  Magistrates.    1894—1906.  £aeh,  mt  Ik 

%*  These  Reports,  published  as  part  of  the  Law  Journal  Reports, 

are  issued  Quarterly.  £aeh  Fart,  net  fit. 

Annual  Subteriptum,  payahU  in  advanes,  16f.  pott  free. 

Shirley's  Magisterial  Law.— An  Elementary  Treatise  on  Magisterial 

Law,  and  on  the  Practice  of  Magistrates'  Courts.    Second  Edition. 

By  Lbovabd  H.  Wbst,  LL.D.,  Solicitor.    Demy  8to.   1896.    It.  M, 

Wigram's  Justice's  Note-Book.— Containing  a  short  account  of  the 

Jurisdiction  and  Duties  of  Justices,  and  an  Epitome  of  Criminal  Law. 

(9eyenth  Edition.  By  Hsnbt  Wabbuktov  and  Lhovabd  W.  Ejoshaw, 

Esgrs.,  Barristers-at-Law.    Royal  12mo.    1900.  10«.  M, 

**  The  iof onnatioa  giyen  is  oomplete  and  aooaxate."— Low  Jownuil, 

\*  AttttandardLaw  Vorkt are iept  in  8toek,  inlaw ealf  and othgrbkuKttgt. 
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STEVENS  &  SONS,  Limited, 

Law  Publishers,  Booksellers  and  Exporters. 

Ninth  Edition  with  Revised  TabU  A,    Royal  8vo.    (1906.)    Cloth,  365. 

Palmer^ s  Company  Precedents.   For  use  in  Relation 

to  Companies  subject  to  the  Companies  Acts,  1862  to  1900. 

Part  I.—Company  Forms.— Arranged  as  follows:  Promoters,  Prospectuses,  Underwritinir 

Agreements,   Memoranda  and  Articles  of  Association,   Private  Companies,  Employ^a^ 

Benefits,  Notices,  Resolutions,  Certificates,  Powers  of  Attorney,  Banking  and  Advance 

Securities,  Petitions,  Writs,  Pleadings,  Judgments  and  Orders,  Reconstruction,  Amalga. 

mation,  Special  Acts,  with  Copious  Notes,  and  an  Appendix  containing  Acts  and  Rules 

Ninth  Edition.    By  Francis  Bkautort  Palmer,  Esq.,  Barrister-at-Law,  assisted  by  the 

Hon.  Charlks  Macnaghten,  K.C,  and  Frank  Evans,  Esq.,  Barrister-at-Law. 

•  Pahner*!  "Company  Precedcnu**  is  a  book  par  excttUnce  for  practitiooera.  .  .  .  There  is  nothlnir  mm  ««■. 

think  of  which  shoald  be  within  the  coven  which  we  do  not  find.'— Z.tfw  Journal.  "wtning  we  can 

*«*  The  Revised  Table  A*  with  Notes  and  Supplementary  Forma,  separate,  net  is.  6d. 
Eighth  Edition.    Royal  8vo.    (1906.)    Cloth,  38^. 

Addison's  Treatise  on  the  Law  of  Torts:  or 

Wrongs  and  their  Remedies.    Eighth  Edition.    By  William  Edward  Gordon 
and  Walter  Hussey  Griffith,  Esqrs.,  Barristers-at-Law. 

,j^\^.^-r::i:/v:;tti>^,Ti^T"''  •'*'~'-  •  •  •  -^  •«-<' ««- "-  *-«.  .h^r  work 

Just  Published.     Second  Edition.     Demy  8vo.     (1907.)    Cloth,  255. 

Everest  and  Strode's  Law  of  Estoppel.    Second 

Edition.    By  Lancelot  Feilding  Everest,  Esq.,  Barrister-at5Iaw. 
Sixth  Edition.     Royal  8vo.    (1905.)    Cloth,  355. 

Theobald's  Law  of  Wills.     A  Concise  Treatise  on  the 
Law  of  Wills.    By  H.  S.  Theobald,  Esq.,  K.C. 

'  Throoffhout  the  book  we  find  para^i^raphs  re-written  and  altefations  and  corrmions  made;  and  we  conmtii. 
Ute  the  antfTor  on  the  preMnt  as  his  best  and  moct  tnistworthy  iarae  of  the  work  which  hat  yet  appeared/     *^ 

Second  Edition.     laaS  pp.     Royal  8vo.     (1906.)    Cloth,  30*. 

tiarfs  Law  of  Banking.  Second  Edition,  with  a  New 
Appendix  on  the  Law  of  Stock  Exchange  Transactions.  By  Heber  Hart 
Esq.,  LL.D.,  Barrister-at-Law.  ' 

'A  standard  work  on  the  Law  of  ^fatkin^^.'^^Law  Journal. 

Second  Edition.    Royal  8vo.    (1905.)    Cloth,  355. 

Brickdale  and  Sheldon's  Land  Transfer  Acts. 

Second  Edition.  By  C.  Fortescue  Brickdale,  Esq.,  Barrister-at-Law,  Reiristrar 
of  the  Land  Registry.  * 

'  Not  often  is  a  atatnte  so  carefally  edited.'^T'Af  Times. 

Just  Published.     Royal  8vo.     (1906.)    Cloth,  74  6d, 

Sebastian's  Trade  Marks  Act,  1905.    The  Law  of 

Trade  Mark  Registration  under  the  Trade  Marks  Act,  1905.    By  Lewis  Boyd 
Sebastian,  Esq.,  Barrister-at-Law,  Author  of  *  The  Law  of  Trade  Marks,'  &c. 

•Mr.  Sebastian  has  writtcai  a  brief  though  instinctive  introduction  to  the  Act  of  1005,  which  has  consolidated 
St/SS!^  sS?t^Ier"8r^S&.'**  '^  «iP*'»*««  of  ^lade  nuirk.,  and  hi.  note.  V4' clS?a^  adJ^ii?- 

Sixth  Edition.    Demy  8vo.     (1906.)    Cloth,  125.  6d, 

Odgers'  Principles  of  Pleading  and  Practice 

In  CMI  AcUooa  in  the  High  Court  of  Justice.    Sixth  Edition.    By  W.  Blake 
Odgers,  Esq.,  LL.D.,  K.C,  Recorder  of  Plymouth. 

'Coramcfidation  of  Mr.  Odgers'  excellent  work  on  Pleadings  and  Practice  i.  nnneccMaxy/— Ziow  Journal 
CATAIiOaUE  OP  LAW  WORKS  ( JANUAKY),  POST  TREB. 

STEVENS  &  SONS,  LHITED,  119  &  120  CHARCERT  LARE,  LONDON. 


^'n/€d  at  the  University  Prbss,  Oxford,  by  Horace  Hart,  PHnttr  to  the  University. 
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THE  ENGLISH    REPORTS 

WITHIN  THE  REACH  OF  ALL. 


Complete  RE-ISSUE  of  ALL  THE  DECISIONS 
prior  to  1866  in  about  ISO  volumes. 


THE  objects  of  this  great  scheme  of  complete  re-issue  of  all  the  English 
Reports  up  to  the  commencement  of  the  Law  Reports  in  1866  are  now 
well  known;  the  House  of  Lords  Series  in  11  Volumes,  the  Privy  Council 
Series  in  9  Volumes,  the  Chancery  Series  in  27  Volumes,  the  Rolls  Court 
Series  in  8  Volumes,  and  the  Vice-Chancellors  Series  in  16  Volumes,  are  now 
ready;  and  the  King's  Bench  and  Queen's  Bench  is  now  in  course  of  publication. 
The  Cases  are  noted  with  references  to  later  decisions  in  which  a  particular 
case  may  have  been  overruled,  or  distinguished,  and  a  reference  to  the  titles 
of  the  digests  in  which  similar  cases  will  be  found. 

Consultative  Committee: 

The  Right  Hon.  The  Earl  of  Halsbury  ; 

The  Right  Hon.  Lord  Alverstone,  G.C.M.G.,  Lord  Chief  Justice  of 

England ; 
The  Right  Hon.  Lord  Collins,  a  Lord  of  Appeal  in  Ordinary ; 
Sir  R.  B.  FiNLAY,  K.C. 


NOW  I55UED. 
HOUSE  OF  LORDS  (1694  to  1866),  complete  in  11  vols.»  royal  8vo. 

Price  neU  half-bound,  £22. 

PRIVY  COUNCIL  (Including  Indian  Appeals)  (1809  to  1872),  complete  In 

9  vols.  Price  ntt^  half-boundt  £13  10s. 

CHANCERY  (Including  Collateral  Reports)  (1557  to  1866)*  complete  in 

27  vols.  Price  neu  half-bound,  £40  10s. 

ROLLS  COURT  (1829  to  1866),  complete  In  8  vols. 

Price  neU  half-bound,  £12. 
VICE-CHANCELLORS  (1815  to  1865),  complete  In  16  vols. 

Price  aer,  half-bound,  £24. 


NOW  PUBLlSHINa 
KINO'S    BENCH    and   QUEEN'S    BENCH    (1378   to    1865),  including 
Collateral  Reports,  complete  In  about  40  vols. 

Price  per  volume  neU  half -bound,  £1  10s. 

THE  VOLUMES  ARE  NOT  SOLD  SEPARATELY. 


Full  Prospectus  sent  on  application  to 

STEVENS  A  SONS,  LTD.,  119  A  120  CHANCERY  UNE,  LONDON. 


WILLIAM  CLOWES  &  SONS,  LTD., 

Xaw  publfsbeta  and  Xooteellets. 
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NOTES. 

IN  the  case  of  In  re  Mortimer,  Oray  v.  Oray  [1905]  %  Ch.  50a,  74 
L.  J.  Ch.  745,  C.  A.,  land  was  devised  to  F.  G.  for  life,  remainder 
(in  substance)  to  his  first  son  for  life,  remainder  to  the  first  and 
other  sons  of  such  first  son  successively  in  tail  male,  remainder  to 
the  daughters  of  such  first  son  of  F.  O.  as  tenants  in  common  in 
tail  with  cross  remainders  in  tail,  remainder  to  F.  G.'s  second  son 
with  like  remainders  over,  and  remainders  with  like  remainders 
over  to  his  other  sons  successively,  remainder  to  F.  G.'s  daughters 
as  tenants  in  tail  with  cross  remainders  in  tail,  remainder  to  F.  G. 
aiid  his  heirs.  It  will  be  observed  that  no  estates  are  given  to  the 
daughters  of  F.  G.'s  sons'  sons. 

F.  G.  died  without  having  had  any  issue. 

The  question  was  whether  the  ultimate  limitation  to  him  was 
good. 

It  was  contended  that  the  doctrine  of  ey  pre»  should  be  applied 
and  the  sons  of  F.  G.  given  estates  in  tidl  male,  with  contingent 
limitations  upon  failure  of  issue  male  of  the  sons,  to  such  sons  in 
tail,  general,  but  the  court  held  that  the  doctrine  could  not  be 
applied,  because  it  would  let  in  persons  (namely  daughters  of  the 
sons'  sons)  who  were  excluded  by  the  terms  of  the  devise. 

The  court  went  on  and  held  that  the  ultimate  remainder  was 
void.    How  they  reached  this  last  result  is  not  entirely  dear. 

It  cannot  be  because  the  ultimate  limitation  was  void  for  re- 
moteness, for  it  was  a  vested  remainder.  No  other  reason  is  given 
either  by  Farwell  J.  or  by  the  Court  of  Appeal  But  a  reason  is 
given  in  the  argument  of  counsel  in  the  Court  of  AppeaL  It  is 
there  said  that  the  ultimate  limitation  ^  according  to  the  authorities 
is  void  as  following  a  series  of  void  limitations,  though  those 
authorities  are  not  binding  on  the  House  of  Lords.' 

This  idea,  that  a  limitation  not  itself  void  for  remoteness  is  bad 
if  it  follows  limitations  void  for  remoteness,  probably  made  its 
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appearance  for  the  first  time  in  the  law  in  Somerville  v.  Lethbridge, 
6  T.  B.  213,  but  the  case  is  obscurely  reported.  The  doctrine 
owes  its  vogue  to  Lord  St.  Leonards;  he  brought  it  forward 
as  counsel  in  Beard  v.  We^icoii^  5  B.  &  Aid.  801,  808,  and  laid  it 
down  as  law  in  Mmeypenny  v.  Bering^  2  De  Q.  M.  &  O.  145,  180 
et  seq.,  as  a  rule  of  construction  to  cany  out  the  intention  of  the 
testator. 

In  most  of  the  cases  the  rule  has  been  applied  to  contingent 
interests,  but  there  seems  no  reason  why  it  should  not  apply  to 
vested  interests.  Indeed,  in  Somerville  v.  LeMridge,  the  interest 
appears  to  have  been  vested. 

That  Lord  St.  Leonards'  rule  is  a  purely  arbitrary  one,  and  really 
defeats  a  testator's  intention,  instead  of  caiTying  it  out,  might 
easily  be  shown  (see  Gray,  Bule  against  Perpetuities,  §  254 
et  seq.). 

A  better  illustration  than  In  re  Mortimer  could  hardly  be  desired. 
There  can  be  no  doubt  that  the  testator  intended  that  if  F.  G.  had 
issue  the  property  should  be  settled  on  them,  but  that  if  he  had  no 
issue  the  property  should  be  F.  G.'s  to  do  what  he  pleased  with ; 
to  say  that  the  testator  did  not  intend  F.  G.  to  have  the  estate,  if 
the  limitations  to  his  children  failed,  seems  absurd. 

J.  C.  G. 

In  an  action  for  obstruction  of  ancient  lights,  is  a  finding  of  fact 
that  the  diminution  of  light  in  a  particular  room  amounts  to 
a  nuisance  compatible  with  a  finding  that  it  is  still  a  well-lighted 
room,  having  regard  to  the  decision  of  the  House  of  Lords  in 
Colls  v.  Home  and  Colonial  Stores  [1904]  A.  C.  179  ?  That  case,  the 
learned  reader  will  remember,  finally  settled  that  the  cause  of 
action  is  nuisance,  and  is  not  founded  on  a  proprietary  right  to  the 
enjoyment  of  a  fixed  quantity  of  light.  In  Jolfy  v.  Kine  [1907] 
A.  C.  I,  76  L.  J.  Ch.  I,  the  question  above  stated  was  answered  in 
the  plaintiff's  favour  by  Vaughan  Williams  and  Cozens-Hardy  L.  J  J., 
Lord  Loreburn  and  Lord  James  of  Hereford,  besides  Eekewich  J., 
whose  judgment  contained  the  two  findings  alleged  to  be  incon- 
sistent ;  Bomer  L.  J.,  Lord  Bobei'tson  and  Lord  Atkinson  held  that 
on  facts  so  found  there  was  no  cause  of  action.  The  results  are 
that  the  plaintiff  below  retains  her  judgment  with  such  fruit  thereof 
as  there  may  be  (see  [1904]  2  Ch.  at  p.  504),  and  that  judges  of 
first  instance  who  do  not  desire  to  multiply  appeals  will  in  future 
measure  their  words  very  carefully  in  cases  of  this  class.  We  do 
not  doubt  that  the  judgments  in  the  Court  of  Appeal  and  the  House 
of  Lords  will  be  constantly  cited  by  both  sides  and  often  pronounced 
irrelevant. 
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In  commenting  on  the  decision  of  Kekewich  J.  in  MacmiUau  <k 
Co.  v.  Dent  (L.Q.  R.  xxii.  120)  we  expressed  some  hope  that  the 
Court  of  Appeal  would  give  us  a  considered  exposition  of  the 
common  law  rights  of  authors  in  unpublished  matter  and  their 
relation  to  copyright  properly  so  called.  We  now  have  the  decision 
of  the  Court  of  Appeal,  [1907]  i  Ch.  107,  76  L.  J.  Ch.  136.  It  is 
unanimous ;  it  is,  we  may  now  think  with  some  confidence,  clearly 
right ;  and  yet  it  is  not  too  lucid  for  lawyers,  and  will  surely  be 
obscure  to  lay  men  of  letters.  Why  1  Because  it  is  not  one  judg- 
ment but  thi^e  judgments,  all  given  without  much  preparation  and 
going  over  the  same  ground  from  slightly  difierent  points  of  view. 
Fortunately  the  plain  man  of  letters,  and  the  more  or  less  discreet 
writer  of  letters,  may  find  salvation  in  the  judgment  of  Buckley 
L.  J. : 

'There  exist  at  common  law  in  the  writer  of  a  letter  certain 
rights  apart  from  copyright,  such  as,  for  instance,  the  r^ht  to 
restrain  the  receiver  fi.*om  publishing^  the  letter  .  . .  the  right  to 
restrain  the  receiver  from  publishing  is  one  thing,  the  right  in  the 
author  himself  or  his  representatives  to  publish  and  obtain  copy- 
right is  another.' 

No  comment  is  made  anywhere  in  the  case  on  the  somewhat 
curious  'legal  personal  representation'  of  Charles  Lamb  for  the 
defendant's  purposes.     We  wish  we  could  have  Lamb's. 


In  IFebb  v.  OtUrim  [1907]  A.  C.  81,  76  L.  J.  P.C.  25,  the  Judi- 
cial Committee  held  that  there  was  nothing  in  the  Constitution 
of  the  Commonwealth  of  Australia  to  prevent  a  Federal  official 
from  being  assessed  to  a  State  income  tax  on  his  salary.  The 
leading  American  case  of  McCuUoch  v.  Maryland,  4  Wheat.  316 — 
one  of  Marshall's  great  decisions — was  cited  to  the  contrary,  it 
seems  to  us  irrelevantly.  What  the  State  of  Maryland  attempted 
to  do  in  that  case  was  to  extinguish  the  business  of  outside 
banks,  and  in  particular  the  Bank  of  the  United  States,  by  dis- 
criminating and  practically  prohibitive  taxation.  If  the  State 
legislature,  acting  in  good  faith  for  revenue  purposes,  had  imposed 
an  equal  tax  on  all  salaries  paid  in  Maryland,  it  is  by  no  means 
obvious — assuming  the  tax  to  be  in  other  respects  constitutional — 
that  the  manager  of  the  Federal  bank  would  have  been  exempt 
from  it.  Suchy  at  all  events,  was  not  the  case  before  the  Supreme 
Court ;  and  some  passages  in  the  judgment  suggest  that  the  result 
would  have  been  difierent.  The  opinion  of  the  Court  was  ex- 
pressly declared  not  to  extend  '  to  a  tax  paid  by  the  real  property 
of  the  bank  in  common  with  other  real  property  within  the  State, 
nor  to  a  tax  imposed  on  the  interest  which  the  citizens  of  Maryland 
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may  hold  in  this  institution,  in  common  with  other  property  of  the 
same  description  throughout  the  State.'  We  therefore  humbly  agree 
with  their  Lordships  that  McCuUoch  v.  Mart/land  was  not  in  point ; 
and,  as  we  are  wholly  unable  to  understand  the  reasons  given  by 
Lord  Halsbury ,  we  are  bound  to  presume  that  we  should  agree  with 
those  reasons  too  if  we  did  understand  them.  Only  we  must  point 
out  that  American  lawyers  are  not  in  the  habit  of  speaking  of  the 
Supreme  Court  of  the  United  States  as  having  power  to  annul 
statutes.  Li  fact  if  it  has  power  to  annul  them  it  must  also  have 
power  to  revive  them,  for  that  Court  has  never  professed  to  be 
bound  by  its  own  decisions,  and  on  one  or  two  memorable  occasions 
has  declared  executive  if  not  legislative  acts  constitutional  which  it 
had  formerly  held  unconstitutional.  And  we  do  not  see  where 
Lord  Halsbury  recognizes  the  fact  that  the  Commonwealth  Con- 
stitution Act  is  itself  an  Act  of  Parliament  extending  in  various 
ways  to  the  colony  (now  State)  of  Victoria,  and  accordingly  is  the 
supreme  law  of  the  land,  as  to  all  matters  within  it,  no  less  than 
the  Constitution  of  the  United  States  is  the  supreme  law  of  the 
land  in  Maryland  or  any  other  State.  The  fact  that  legislation 
in  both  State  and  Commonwealth  is  not  complete  without  the 
assent  of  the  Crown  is  parallel  to  the  fact  that  in  America  legis- 
lative acts  require  the  assent  of  the  President,  or  the  Governor  of 
the  State  ;  and  the  constitutional  mystery  derived  by  Lord  Hals- 
bury from  the  assent  of  the  Crown  seems  to  us  as  illusory  as  it  is 
obscure.  

The  judgment  of  the  Judicial  Committee  in  Perry  v.  Clusold 
[1907]  A.  C.  73,  75  L.  J.  P.  C.  19,  has  cleared  away  a  difficulty  of 
long  standing  in  the  learning  of  ejectment  and  possessory  titles. 
A  person  who  is  peaceably  in  possession  of  land  has  the  rights  of 
an  owner  against  every  one  who  has  not  a  better  title ;  and  there  is 
no  exception  to  this  rule  when  the  State  exercises  its  right  of  eminent 
domain  and  takes  the  land  for  public  purposes.  Compulsory  purchase 
is  still  purchase  and  not  eviction.  It  makes  no  difference  (and  this  is 
for  EngUsh  readers  the  specific  point  of  the  decision)  that  the  holder 
cannot  bring  forward  his  claim  to  compensation  without  showing 
that  his  title  has  no  other  foundation  than  his  own  possession  not 
yet  confirmed  by  any  statutory  pi*escription.  In  other  words  the 
perplexing  case  of  Doe  v.  Barnard^  13  Q.  B.  945,  78  B.  B.  564,  was 
wrongly  decided,  and  the  distinction  suggested  to  save  it  in  the 
correctly  decided  case  oiAsher  v.  WhUlock,  L.  B.  i  Q.  B.  i,  cannot  be 
maintained.  This  opinion  is  not  technically  binding  in  an  English 
Court,  but,  considering  that  it  was  delivered  by  Lord  Macnaghten 
(we  only  wish  there  had  been  more  of  it),  and  that  the  Court  of 
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Appeal  has  fully  adopted  the  true  and  ancient  principles  {Rosenberg 
V.  Cooi,  8  Q.  B.  Div.  162,  judgment  of  Jessel  M.  R.,  Ballon  v. 
Fifzgerald  [1897]  2  Ch.  86,  judgment  of  Lindley  L.  J.),  there  can  be 
no  practical  doubt  that  the  House  of  Lords  will  follow  it.  Ameiican 
authority  does  not  seem  to  be  uniform,  but  we  hope  Lord 
Macnaghten's  reasons,  which  are  also  Prof.  Ames's,  will  be  found 
convincing. 

If  a  man  has  to  make  a  communication  in  the  ordinary  way 
of  business,  and  the  communication  is  in  fact  defamatory  but  the 
occasion  is  privileged,  the  privilege  extends  to  such  intermediate 
communication — ^to  a  shorthand  clerk  for  example,  or  a  clerk 
employed  to  write  out  and  dispatch  telegrams — as  is  usual  and 
reasonably  required  in  the  ordinary  course  of  business.  This  is  the 
effect  of  the  Court  of  Appeal's  decision  in  JEdmofidson  v.  SircA  <b 
Co.  [1907]  I  E.  B.  371,  and  it  is  obviously  good  sense.  The  earlier 
case  of  Pullman  v.  Hill  <fc  Co.  [1891]  i  Q.  B.  524,  has  never  been 
received  with  complete  satisfaction  on  this  point,  and  is  now  almost 
cut  down  to  a  decision  on  special  facts. 


The  unsophisticated  layman  may  well  be  puzzled  to  know  why 
a  railway  company  should  not  run  omnibuses  to  feed  its  line. 
When  he  finds  that  it  may  not  (AUomey- General  v.  Mersey  Railway 
Co.  [1907]  I  Ch.  81,  76  L.J.  Ch.  121,  C.A.),  he  will  probably 
conclude  with  a  sigh  that  the  doctrine  of  uUra  vires  is  part  of  the 
inscrutable  wisdom  of  our  law.  Yet  like  most  of  the  leading  prin- 
ciples of  English  law,  the  doctrine  of  uUra  vires  is  based  on  good 
sense— a  company  is  not  to  be  given  a  roving  commission  to  go 
anywhere  and  do  anything;  nor  would  it  be  fair  to  shareholders 
that  money  they  have  subscribed  for  one  purpose  should  be  diverted 
to  another  and  a  different  one.  But  the  doctrine,  as  Lord  Selbome 
said,  must  be  'reasonably  and  not  unreasonably  understood  and 
applied.'  It  is  not  to  be  used  to  pi*event  a  company  doing  what 
is  fairly  incidental  to  the  objects  of  its  constitution.  The  question 
which  divided  the  Court  of  Appeal  in  Attorney- General  v.  Mersey 
Railway  was  whether  the  running  of  omnibuses  to  serve  the  Com- 
pany's line  was  in  that  case  '  incidental '  to  the  Company's  business 
or  was  an  independent  and  unauthorized  business.  That  was  a 
question  of  fact,  and  to  a  majority  of  the  Court  the  circumstances 
in  London  County  Council  v.  Railway  Co.  ([1902]  A.  C.  165)  seemed 
so  similar  as  to  be  conclusive.  But  is  the  analogy  good  ?  Buckley 
L.  J.  certainly  thought  it  was  not.  To  note  only  one  distinction : 
a  London  omnibus  cannot  refuse  passengers  whatever  their  destina- 
tion.   Hence   omnibuses  serving  a  London   tramway   might  be 
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monopolized  by  persons  who  did  not  and  did  not  mean  to  ude  the 
tramway.  They  could  hardly  then  be  called  '  incidental '  to  the 
tramway  business  ;  but  in  the  Mersey  case  no  such  obligation  attached 
to  the  omnibuses,  which  might  be  kept  for  the  sole  use  of  those 
going  to  the  station.  It  is  true  the  Bailway  Company  did  in  fact 
pick  up  passengers  whose  destination  was  not  the  railway,  but  why 
should  they  not?  A  company  which  cannot  use  all  its  premises 
may  let  off  part  {Simpson  v.  Westminster  Palace  Hotel  Co.,  8  H.  L.  C. 
712).  A  company  which  keeps  vessels  for  purposes  of  a  ferry  may 
use  them  when  not  wanted  for  that  purpose  for  excursion  trips 
{Forrest  v.  Manchester^  Sheffield,  &  Lincolnshire  Railway  Co.^  30  Beav. 
40).  Why  is  a  railway  company  to  be  compelled  to  run  its  omni- 
buses empty  when  it  is  not  using  them  for  its  own  passengers? 
Yet  this  consideration  of  picking  up  non-travellers  seems  to  have 
largely  influenced  the  decision  in  the  Mersey  case 


Another  case  {The  Cyclists  Touring  Club  [1907]  i  Cb.  269,  76  L.J. 
Ch.  17  a)  illustrates  a  similar  tendency  to  narrow  the  scope  of  com- 
panies' powers.  In  this  instance  it  was  a  question  of  the  con- 
struction of  the  Companies  (Memorandum  of  Association)  Act, 
1890.  That  well-known  and  useful  body — the  Cyclists'  Touring 
Club — has  of  late  fallen  upon  evil  days.  The  touring  cyclist,  if 
not  killed,  has  been  greatly  discoui-aged  by  that  'tyrant  of  the 
highway/  the  motorist.  The  Club  finds,  like  Othello,  its  occupa- 
tion gone,  and  casting  about  for  a  remedy,  it  has  asked  itself  why  it 
should  not  cater  for  the  motor  tourist  as  well  as  the  cycle  touriat, 
spread  its  sails  to  catch  the  popularis  aura,  and  so  secure  new  mem- 
bers, and  a  fresh  career  of  prosperity :  and  with  a  view  to  this  scheme, 
the  Club  passed  a  resolution  under  the  Companies  (Memorandum 
of  Association)  Act,  1890,  to  make  the  necessary  change  in  its 
memorandum  of  association ;  so  that  whereas  the  objects  clause 
originally  ran,  *  To  promote,  assist^  and  protect  the  use  of  bicycles, 
tricycles,  and  other  similar  vehicles,'  it  was  in  future  to  be, '  To 
pi*omote,  assist,  and  protect  the  pastime  of  touring  by  the  use  of 
vehicles  or  otherwise,'  in  other  words,  it  was  to  cover  catering  for 
motor  tourists  and  even  pedestrians.  Singular  as  it  may  seem,  War- 
rington J.  refused  to  sanction  the  alteration  as  not  coming  within 
any  of  the  classes  of  cases  enumerated  by  s.  i  (5)  of  the  Companies 
(Memorandum  of  Association)  Act,  1890.  In  his  opinion  it  was  not 
an  alteration  required  either  to  enable  the  Club  to  *  carry  on  its  busi- 
ness more  economically  or  more  efficiently '  (a),  nor  was  it  an  altera- 
tion to  enable  the  company  to  *  carry  on  some  business  or  businesses 
which  under  existing  circumstances  may  conveniently  or  advan- 
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tageously  be  oombined  with  the  business  of  the  company '  (d).  The 
cycle  tourist  and  the  motor  tourist  were  at  war,  and  catering  for 
both  was  incompatible.     Surely  this  is  too  pessimistic  a  view ! 


Ay  the  owner  of  a  newspaper,  advertises  that  the  city  editor  will 
answer  readers'  inquiries  for  financial  advice.  P,  having  read  this 
advertisement,  applies  to  A's  city  editor  for  the  name  of  a  good 
stockbroker.  The  editor  recommends  Z^  an  outside  broker  who  is 
in  fact,  though  unknown  to  the  editor,  an  undischarged  bankrupt. 
P  thereupon  sends  money  to  Z  for  investment,  which  Z  misappro- 
priates. Can  it  be  maintained  on  these  facts  that  A  has  broken 
a  contract  with  P  ?  In  De  la  Sere  v.  Pearson  Ltd.  [1907]  i  K.  B.  483, 
76  L.  J.  K.  B.  309,  it  seems  to  be  assumed  that  there  is  a  contract ; 
but  as  at  present  advised  we  £Etil  to  see  the  consideration.  If 
reading  (not  buying)  A*&  newspaper  is  a  consideration,  then  the 
mere  reading  by  the  promisee  of  any  promise  in  writing  will  be 
sufficient  to  make  the  promise  binding ;  which  is  absurd.  For  our 
own  part  we  think  A  ought  to  be  liable  to  P  in  toi*t,  but  in 
a  jurisdiction  where  the  authority  of  Derry  v.  Peek  is  conclusive  we 
dare  not  say  that  he  is. 


Counsel  are  paid  to  make,  like  the  sophists  of  old,  *  the  worse 
appear  the  better  reason,'  and  there  is  no  finer  field — or  shall  we 
say  quagmire — ^for  dialectical  skirmishing  than  the  construction  of 
wills.  Cleared  of  the  '  forensic  argument,'  the  question  i*aised  in 
/;*  re  Rabbins,  Bobbins  v.  Le^ffe  ([1906]  a  Ch.  648,  75  L.  J.  Ch,  751) 
was  really  simple  enough.  A  testator  directs  his  trustees  to 
purchase  a  Qovemment  annuity  of  £400  a  year  for  the  life  of  his 
widow.  The  widow  dies  a  fortnight  after  the  testator,  and  before 
the  annuity  can  be  purchased  or  the  will  proved.  What  becomes 
of  the  bequest  ?  After  Lord  Brougham's  decision  in  Dawson  v.  Hearn 
(i  Buss.  &  M.  606, 3a  B.B.  295)  it  must  be  taken — and  the  conclusion 
is  one  as  much  of  common  sense  as  of  law — that  it  makes  no 
difference  whether  a  testator  givea  a  sum  of  money  to  be  invested  in 
an  annuity  for  X  or  directs  his  executor  to  lay  out  so  much  money 
as  will  buy  X  an  annuity  of  a  certail  amount.  In  either  case  the 
annuity  runs  from  the  death  of  the  testator,  and  in  either  case  X 
can  elect  to  take  the  value  of  the  annuity  instead  of  the  annuity 
itself.  If  sOy  the  legacy — for  that  is  what  it  was  in  lie  Bobbins — ^was 
vested  in  tiie  widow  and  passed  to  her  personal  representatives, 
who  might  certainly  congratulate  themselves  that  it  had  not  gone 
into  the  coffers  of  the  State  or  some  insurance  office. 
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*  In  this  catalogue  of  books  which  are  no  books — ^biblia  abiblia — 
I  reckon/  says  Charles  Lamb,  *  Court  Calendars,  Directories,  Pocket 
Books,  Draught  Boards  bound  and  lettered  on  the  back,  Scientific 
Treatises,  Almanacks,  Statutes  at  large,  the  works  of  Hume, 
Gibbon,  Robertson,  Beattie  Soarae,  Jenyns  and  generally  all  those 
volumes  which  ^<no  gentleman's  library  should  be  without."' 
Among  these  biblia  abiblia — *  things  in  books'  clothing  * — Charles 
Lamb  would  certainly  have  reckoned  the  *  Illustrated  Catalogue '  in 
Davis  V.  Benjamin  ([1906]  %  Ch.  491,  75  L  J.  Ch.  800).  But  the 
literary  canons  even  of  Charles  Lajnb  are  not  legal  canons,  and  it 
would  be  very  unfortunate  if  the  illustrated  trade  catalogue — even 
when  of  the  flimsy  description  we  read  of  in  Davis  v.  Benjamin — 
were  not  entitled  to  be  protected  against  infringement.  Few  bona 
fide  books  in  these  days  cost  as  much  in  production  or  have  as 
high  a  value. 

A  learned  correspondent  writes : — 

Manchester  Corporation  v.  New  Moss  Colliery  Limited  [1906]  i  Ch. 
278,  reversed  on  appeal  [1906]  2  Ch.  564,  75  L.J.  Ch.  77a,  is  a  re- 
markable  case.  It  deals  with  a  question  of  great  general  importance, 
namely  the  true  construction  of  the  sections  with  respect  to  mines 
oontahied  in  the  Waterworks  Clauses  Act,  1847.  During  the  period 
of  nearly  sixty  years  which  has  elapsed  since  the  passing  of  that  Act, 
it  has  been  generally  supposed  that  those  sections  (except  such  of 
them  as  would  be  inapplicable  to  railways)  are  the  same  in  efieot  as 
the  sections  with  respect  to  mines  contained  in  the  Railways  Clauses 
Consolidation  Act,  1845,  <^^  ^^^  ^^  ^®  ^^^^  taken  by  Farwell  J. 
(now  L.  J.)  in  the  Court  below,  in  the  above-mentioned  case.  The 
plaintifis'  counsel,  both  in  the  Court  below  and  in  the  Court  of 
Appeal,  founded  their  arguments  on  the  words,  in  sect.  23  of  the 
Waterworks  Clauses  Act, '  as  if  this  Act  and  the  Special  Act  had 
not  bden  passed,'  which  words  do  not  occur  in  the  corresponding 
section  (sect.  79)  of  the  Railways  Clauses  Act.  Farwell  J.  in  his 
judgment  held  that  those  words  made  no  difierence  between  the 
meaning  of  those  two  sections.  But  the  Court  of  Appeal  differed 
from  Farwell  J.  and  in  reversing  his  Lordship's  judgment,  relied 
mainly,  if  not  entirely,  on  those  words.  Cozens-Hardy  L.  J. 
in  his  judgment  (with  which  the  other  L.  JJ.  expressed  their 
agreement)  said — *  I  do  not  think  it  necessary  to  discuss  the  vaiious 
authorities  which  were  brought  to  our  attention  by  counsel.'  It 
would  seem  therefore  that,  in  the  opinion  of  the  Court  of  Appeal, 
the  oases  under  the  Railways  Clauses  Act  were  inapplicable.  If  the 
view  taken  by  the  Court  of  Appeal  is  right,  there  is  a  very  great 
and  hitherto  unsuspected  difference  between  cases  where  a  Railway 
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Company  declines  and  cases  where  a  Waterworks  Company  declines 
to  purchase  support,  and  a  Wateiworks  Company  would  often 
obtain,  where  a  Railway  Company  would  fail  to  obtain,  support 
without  paying  for  it. 

The  Court  of  Appeal  also  differed  from  Farwell  J.  on  another 
point,  namely  the  right  to  support  from  minerals  outside  the  limit 
of  forty  yards,  or  other  limit  prescribed  by  the  Special  Act. 
Farwell  J.  held  that  the  plaintiffs  had  no  right  to  support  from 
minerals  outside  the  prescribed  limit,  the  application  of  the  Common 
Law  being,  in  his  Lordship's  opinion,  impliedly  excluded  by  the 
Act,  but  the  Court  of  Appeal,  without  referring  to  any  authorities, 
held  that  the  Act  left  the  Common  Law  to  operate  as  regards  such 
minerals.  The  view  of  Farwell  J.  appears  however  to  be  in 
accordance  with  previous  authorities,  and  it  would  certainly  seem 
that  the  power  given  by  the  Act  to  the  undertakers  to  acquire  by 
paying  for  it  the  right  of  support  from  minerals  within  the 
prescribed  limit,  is  inconsistent  with  an  intention  to  give  the 
undertakers  without  paying  for  it  the  right  of  support  from 
minerals  outside  the  prescribed  limit. 

It  remains  to  be  seen  whether  the  decision  of  the  Court  of  Appeal 
on  either  of  the  above  questions  will  be  upheld  by  the  House 
of  Lords.  It  appears  to  the  writer  that  the  above-mentioned 
words  *  as  if  this  Act  and  the  Special  Act  had  not  been  passed,'  are 
merely  equivalent  to  the  words  '  notwithstanding  anything  con- 
tained in  this  Act  or  the  Special  Act,'  and  that  they  bave  not  the 
far-reaching  effect  attributed  to  them  by  the  Court  of  Appeal. 


Another  correspondent  writes  as  follows : — 

Is  a  promissory  note  issued  by  a  Foreign  State  (in  this  case 
United  States  of  Mexico)  a  marketable  security  within  the  meaning 
of  the  Stamp  Act?  In  In  re  Speyer  Brothers  v.  Cammunoners  of 
Inland  Revenue  [1907]  i  E.  B.  246,  76  L.  J.  E.  B.  186,  C.  A,  it  was 
found  as  a  fact  that  the  instrument  in  question  was  '  marketable.' 
Was  it  also*  a  '  security '  1  Mr.  Justice  Walton  held  that  it  was  not. 
The  Court  of  Appeal  held  that  it  was.  The  Master  of  the  Rolls 
took  the  view  (adopted  by  the  Lord  Justices)  that,  as  Bills  of 
Exchange  and  IVomissory  Notes  were  by  the  Stamp  Act  (1891) 
treated  as  ^  securities,'  there  was  no  reason  why  the  present  instru- 
ment should  for  the  purposes  of  that  Act  not  partake  of  the  same 
nature.  With  the  greatest  respect  I  beg  to  submit  that  there  is  a 
difference.  Bills  of  exchange  and  promissory  notes  are  treated  as 
^securities,'  as  distinct  from  ordinary  debts,  on  the  sole  ground 
that  the  Legislature  has  invested  them  with  certain  remedial  and 
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pFOcessual  privileges,  which  give  to  creditors  a  position  of  security 
in  certain  respects.  Now  it  seems  to  me  that  this  essential  feature, 
presupposing  jurisdiction  and  process,  is  entirely  absent  in  the  case 
of  a  note  issued  by  a  Foreign  State.  Such  a  note,  in  order  to  be 
distinct  from  an  ordinary  debt,  should  therefore  in  my  opinion 
offer  some  other  element  of  security ;  which  the  note  in  question 
does  not  J   H. 


Mr.  Frederick  G.  Bromberg  of  Mobile,  Alabama,  informs  us  that 
the  rule  of  professional  ethics  'An  attorney  cannot  reject  the 
defence  of  a  person  accused  of  a  ciiminal  offence  because  he  knows 
or  believes  him  guilty,'  etc  (p.  lo  above)  originated  with  the 
Alabama  State  Bar  Association,  of  which  our  correspondent  is  now 
President.  It  was  adopted  by  that  Association  at  its  tenth  annual 
meeting  held  in  the  city  of  Montgomery,  December  14th  and  15th, 
1887,  and  is  now  Section  13  of  its  Code  of  ethics.  This,  along 
with  other  provisions  of  the  Code,  seems  to  have  been  copied  very 
generally  by  other  State  Bar  Associations. 


It  seems  convenient  to  repeat  in  a  eonspicwnis  place  that  it  is  not  desirable 
to  send  MS.  on  approval  without  previous  comnwAnication  with  the  Editor^ 
except  in  very  S2)ecidl  circumstances  ;  and  that  the  Editor^  except  as  aforesaid^ 
cannot  be  in  any  way  answerable  for  MSS.  so  sent. 
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IN  MEMOREAM : 
FREDERIC  WILLIAM  MAITLAND. 

WHAT  I  can  say  myself  about  MaiUand's  work  at  present 
will  be  found  in  the  number  of  the  Quarterly  Review 
published  on  or  about  the  same  day.  Here  I  have  collected  the 
witness  of  colleagues  beyond  seas  who  are  entitled  to  speak  for 
American  as  well  as  European  learning.  The  authors  of  Holmes 
on  the  Common  Law  and  Gray  on  Perpetuities  do  not  need  intro- 
duction to  readers  of  the  Law  Quarterly.  M.  Saleilles  of  Paris  has 
been  foremost  in  the  comparative  study  of  modern  law  and  has 
expounded  the  German  Civil  Code  in  a  series  of  works  which 
have  been  noticed  here.  M.  Paul  Meyer  of  the  £cole  des  Chartes 
(a  perfect  master  of  our  language  as  well  as  of  others)  is  a  philo- 
logist, not  a  lawyer ;  as  a  philologist  he  speaks  to  the  importance 
of  Maitland's  work  on  the  French  of  the  Year  Books.  Prof. 
Brunner  of  Berlin  is  the  first  living  master  of  Germanic  legal  history 
and  solved  for  us,  a  generation  ago,  the  long  vexed  problem  of  the 
origin  of  the  jury.  Prof.  Liebermann  of  Berlin  has  restored  to  us 
the  original  text,  and,  so  far  as  it  can  be  made  certain,  the  true 
sense  of  the  Anglo-Saxon  and  Anglo-Norman  law-books.  Prof. 
Redlich  of  Vienna  is  an  accui-ate  student  of  our  constitutional  law 
and  parliamentary  procedure.  Like  Prof.  liebermann's,  his  testi- 
mony is  founded  on  personal  as  well  as  literary  knowledge.  Prof. 
Zocco-Rosa  of  Catania,  where  an  Institute  of  Roman  legal  history 
flourishes  under  his  direction,  gives  us  the  warrant  of  an  accom- 
plished Romanist  for  the  masterly  character  of  Maitland's  dealing 
with  the  history  of  civil  and  canon  law  in  the  Middle  Ages. 
My  learned  friend  M.  SaleiUes  has  said  of  me  that  which  I  am 
hardly  the  right  man  to  publish,  but  it  would  be  ungracious  to 
interfere  with  his  discretion  on  such  an  occasion.  I  have  thought 
it  best  to  leave  the  Continental  contributions  in  the  tongues  in 
which  they  were  written. 

F.  P. 


One  is  almost  ashamed  to  praise  a  dead  master  for  what  he  did 
in  a  field  where  he  was  acknowledged  to  be  supreme.  When  his 
work  is  finished  it  is  too  late  for  praise  to  give  the  encouragement 


138  The  Law  Quarterly  Beview.  [No.  xo. 

which  all  need,  and  of  which  the  successful  get  too  little.  StiU, 
there  is  a  pleasure  in  bearing  one's  testimony  even  at  that  late  time, 
and  thus  in  justifying  the  imagination  of  posthumous  power  on 
which  all  idealists  and  men  not  seeking  the  immediate  rewards 
of  success  must  live.  That  imagination,  if  Mr.  Maitland  was  not, 
as  I  fear,  too  modest  to  get  much  joy  from  it,  will  be  realized, 
I  am  sure.  His  profound  knowledge  of  the  sources  of  English  law 
equipped  him,  as  perhaps  no  other  was  equipped,  to  illustrate  and 
explain  the  presejit.  His  knowledge  was  only  a  tool  to  his  good 
sense.  His  good  sense  and  insight  were  illuminated  and  made 
vivid  by  his  power  of  statement  and  gift  of  narrative,  so  that  any 
reasonably  prepared  reader  of  his  writings,  even  those  dealing  wiUi 
what  one  would  have  expected  to  be  dry  details,  is  sure  to  become 
interested,  absorbed,  and  charmed.  His  last  work,  the  Life  of  Sir 
Leslie  Stephen,  was  a  no  less  successful  excursion  into  new  fields, 
and  showed  the  same  gifts,  coupled  with  an  unconscious  spirituality, 
which  did  not  surprise,  but  which  found  freer  scope  for  expression 
there.  To  elaborate  an  estimate  of  Mr.  Maitland  s  achievements 
would  require  time  which  my  occupations  do  not  permit  me  to 
give.  But  I  would  not  willingly  miss  the  chance  to  say  what 
I  believe  about  him,  and  to  lay  a  wreath,  if  only  of  dry  leaves, 
upon  his  grave. 

O.  W.  Holmes. 


What  first  brought  Maitland  to  the  knowledge  of  the  profession 
in  America  was  his  edition  of  Bracton's  Note  Book,  and  since  then 
his  reputation  grew  steadily,  till  we  acknowledge  him  as  our 
master. 

The  two  things  which  struck  one  most  in  Maitland  were,  in  the 
first  place,  the  union  of  fondness  and  capacity  for  laige  generaliza- 
tion with  scrupulous  thoroughness  in  tracking  a  subject  into 
minute  details,  a  rare  combination;  and  in  the  second  place,  his 
power  of  historical  imagination;  the  driest  and  most  technical 
matters  of  law  he  saw  as  living  things, — a  part  of  State,  of  Church, 
and  of  the  life  of  the  people ;  and  this  made  his  writing  attractive 
and  valuable  to  a  larger  range  of  students  and  readers  than  falls 
to  the  lot  of  most  legal  writers. 

It  is  impossible  for  me  to  write  or  think  of  Maitland  without 
recalling  his  personal  charm.  How  great  that  was  I  I  never  saw 
him  but  once.  But  to  have  broken  bread  at  his  house  among  the 
Cotswold  Hills  will  always  be  one  of  the  happiest  of  my  memoiies. 
If  I  said  what  I  felt  you  would  understand  it,  but  to  one  who  had 
not  known  him  it  would  seem  extravagant. 
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We  have  here  the  Ames  Prize  awarded,  by  ihe  Faculty  of  the 
Harvard  Law  School^  every  five  years  to  the  most  important  book 
or  essay  on  Law  written  in  English,  and  published  during  the 
preceding  period.  Just  before  Maitland's  death  we  had  voted  it  to 
him  for  his  Prefaces  to  the  Year  Books. 

We  were  looking  forward  eagerly  to  his  lecturing  in  the  School 
this  year.    Dis  aliter  visum. 

John  C.  Gray. 


La  perte  que  vient  de  faire  TAngleterre  par  la  mort  de  M.  le 
Professeur  Maitland,  le  grand  historien  du  droit  anglais,  sera  pro- 
fond^ment  ressentie  dans  tout  le  monde  savant.  Nos  institutions 
juridiques  europ^nnes  sont  toutes  solidaires  dans  leurs  origines. 
Un  historien  de  la  valeur  et  de  Tenvergure  de  Maitland  appartient 
k  la,  science  universelle.  Cette  perte  considerable  sera  particuli^e- 
ment  sensible  aux  juristes  franjais ;  et  il  sera  bien  permis  k  Tun 
d'euxy  qui,  en  tant  que  professeur  de  droit  compar!^,  n'a  pas  eu 
k  s'occuper  seulement  des  origines  fdodales  du  droit  anglais,  mais 
a  dd  rdtudier  profond^ment  aussi  sous  sa  forme  la  plus  modeme, 
et  dans  toutes  les  th^ries  ing^nieuses  qui  en  ont  facility  les  progr^ 
et  le  d^veloppement,  d'apporter  son  humble  part,  si  modeste  qu'elle 
soit,  k  rhommage  universel  rendu  k  un  savant  illustre,  qu'il  a  beau- 
coup  pratiqud  et  k  qui  lui-m6me  doit  beaucoup. 

Si,  en  effet,  nous  autres  franfais,  nous  devons  k  des  historiens 
comme  M.  le  Professeur  Maitland,  une  partiouli^re  reconnaissance, 
ce  n'est  pas  seulement  qu'ils  nous  aient  admirablement  fait  con- 
nattre  Hiistoire  de  leurs  institutions  nationales,  mais  c'est  avant 
tout  parce  que,  gr&ce  k  eux  et  par  eux  seulement,  nous  sommes 
arrives  k  mieux  p^ndtrer  dans  le  detail  de  notre  propi*e  histoire  cou- 
tumi^.  Quel  est  done  Touvrage  firan9ab  qui  nous  fasse  connaitre 
Thistoire  fdodale  de  nos  institutions  normandes,  mieux  et  m6me  aussi 
bien,  que  le  monument  considerable  ^levd  par  des  savants  comme 
Sir  Frederick  Pollock  et  M.  le  Professeur  Maitland  en  Thonneur  de 
rhistoire  du  droit  privd  d'Angleterre  1  Les  deux  volumes  publics 
par  eux  en  collaboration  sont  encore  le  meilleur  commentaire  que 
nous  puissions  trouver  de  nos  veilles  coutumes  de  Normondie ;  et  par 
cela  mSme  qu'ils  nous  font  mieux  connattre  le  droit  f<^dal  normand, 
c'est  toute  notre  f^dalit^  fran9aise,  k  ses  origines,  qu'ils  ^lairent 
d'une  lumi^re  nouvelle.  Aussi  est-oe  pour  moi  une  grande  et  noble 
satisfaction,  mais  aussi  un  veritable  devoir  de  cceur,  de  pouvoir, 
dans  cet  hommage  commun,  adresser  mon  tribut  de  reconnaissance, 
et  celui  de  toute  la  science  fran^aise,  en  mfime  temps  qu'&  Tillustre 
savant  disparu,  k  son  Eminent  ami  et  coUaborateur,  qui  survit,  dans 
tout  r^clat  de  sa  science  et  de  son  autorit^  europ^enne,  pour  con- 
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tinuer,  completer  et  ddvelopper,  Toeuvre  de  celui  qui  n'est  plus 
et  y  ajouter  Tapport  de  Bon  exp^ience  et  de  sa  pratique  personnelle. 

Mais  pour  nous  surtout,  juristes  continentaux,  ^lev&  dans 
Tambiance  du  droit  romain,  familiers  avec  les  constructions  juri- 
diques  fran^aises  et  allemandes,  ce  qui  nous  s^duit,  chez  un  savant 
comme  Maitland,  c'est  la  p^n^tn^tion  universelle  de  son  g^nie  et  de 
ses  conceptions ;  c'est  la  tentative  incessante  faite  par  lui  pour 
faire  sortir,  si  Ton  peut  dire,  le  droit  priv^  anglais  de  son  isolement 
et  le  replonger,  en  quelque  sorte,  dans  le  grand  courant  de  la  science 
juridique  universelle. 

NuUe  part  pareil  essai  n'est  plus  fi-appant  et  plus  s^uisant  que 
dans  les  Etudes  consacr^es  par  lui  aux  communaut^  et  corpora- 
tions^ ses  belles  lectures  d'Oxford,  Township  and  Borough,  et 
surtout  son  admirable  preface,  mise  .en  tete  de  sa  traduction  de 
M.  le  Professeur  Otto  Gierke^  de  Berlin,  Political  Theories  of  the 
Middle  Age.  C'est  un  morceau  qui  fit  ^poque,  et  reste  encore 
aujourd'hui  pour  nous  tous  d'une  importance  capitale.  Je  ne  sais 
s'il  paraitra  quelque  peu  paradoxal  d'affirmer  que,  si  Ton  veut 
pleinement  comprendre  et  p^n^trer  les  analyses  profondes  et  les 
nuances  souvent  si  tenues  de  Tillustre  maitre  de  I'Universit^  de 
Berlin,  c'est  surtout,  dans  leurs  adaptations  k  la  pens^  r^aliste 
anglaise,  qu'il  faut  en  chercher  Tintelligence  complete  et  definitive. 

On  ne  saurait,  du  reste,  s^parer  cette  Preface  magistrale  de 
r^tude  si  suggestive  et  si  p^dtrante,  au  point  de  vue  du  droit 
compart,  que  Maitland  publia,  en  1905,  dans  la  Revue  de  Griinhut, 
sous  le  titre  de  Trust  und  Eorporation.  C'est  peut-6tre,  si  je  puis 
employer  cette  expression,  le  chef-d'oeuvre  du  genre.  Car,  nulle 
part  aiUeurs,  on  n'a  la  sensation  aussi  complete  d'une  r^it^, 
correspondant  a  un  besoin  en  quelque  sorte  universel,  et  cherchant, 
sous  les  formes  et  les  fictions  les  plus  diverses,  k  aboutir  partout 
au  m^me  r^ultat  pratique,  celui  d'un  patrimoine  ind^pendant, 
administr^  par  des  organes  qui  en  r^lisent  I'afiectation,  et 
fonctionnant  en  vue  du  but  et  de  la  destination  qui  lui  ont  ^t6 
donu^.  Car  c*est  par  \k  que  se  rapprochent  associations  et  fon- 
dations,  trusts  et  corporations.  Et,  derrifere  tous  ces  voiles  et  ces 
fictions,  ce  sont  plus  ou  moins  les  id^  de  Brinz  et  de  Gierke,  qui 
s'^lairent  k  la  lumi^e  de  Tesprit  r^iste  anglais. 

Ce  qui  avait  pu  nous  parattre  un  peu  obscur,  sous  le  rev^tement 
des  abstractions  allemandes,  dans  la  combinaison  des  id^es  d'unit^ 
et  de  plurality,  telles  qu'elles  se  comp^n^trent  sans  se  confondre 
dans  la  conception  de  la  Genossenschaft  germanique,  et  surtout 
dans  ce  qu'il  y  a  de  v^riti^  profonde  dans  la  conception  i*^iste 
de  la  personnalite  juridique,  tout  cela  s'^laire,  sous  la  plume  de 
Maitland,  d'une  lumifere  qui  dissipe  d^rmais  tous  les  doutes. 
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et  qui,  nous  mettant  k  T^cari  de  touie  thdorie  pure,  nous  place 
en  face  de  la  r^it^  vivanie.  Nous  comprenons  enfin  ce  qu'il 
y  a  d'essentiellement  artificiel  et  fictif  dans  ces  symboles  de  con- 
struction purement  intellectuelle  par  lesquels  les  canonistes  et 
romanistes  ont  oherch^  k  expliquer  un  fait  qui  s'impose  et  qui  se 
retrouve  partout,  de  quelque  forme  juridique  qu'on  Fait  revStu, 
le  &it  de  collectivity,  ou  mdme  parfois  de  purs  intdrSts  coUectifs, 
auxquels  le  droit  est  amen^  k  donner  satisfaction  par  des  moyens 
de  caract^re  patrimonial  analogues  k  ceux  mis  au  service  de 
I'individu, 

Le  droit  anglais,  dte  T^poque  la  plus  recul^e  du  moyen  age,  avait 
abouti  k  des  r^ultats  k  peu.  pr^  analogues  k  ceux  ddrivant  de  nos 
systfemes  de  personnalit^  par  sa  th^rie  des  Uses  et  de  Trusts ;  mais 
Ik  auBsi  les  canonistes  frott^  au  droit  romain  introduisirent  Tid^ 
plus  raffing  de  corporation  et  de  Corporate  bodies.  La  lutte 
s'^tablit  entre  la  fiction  romaniste  et  la  r^lit^  coutumi^re ;  cette 
demi^  Temporta  k  peu  prte  d^finitivement. 

Mais  il  ^tait  int^ressant  de  montrer  en  quoi  elle  se  rapprochait 
des  conceptions  coutumiferes  germaniques  encore  persistantes  dans 
la  Oenossenschaftstheorie  du  droit  allemand  modeme.  En  faisant 
ce  travail  pour  le  droit  allemand,  Maitland  ne  le  faisait-il  pas  aussi 
un  peu  implicitement  pour  notre  vieux  droit  coutumier  francs  1 
Et  ne  se  trouvera-t-il  pas  un  jour  un  historien  de  nos  vieUles 
coutumes  nationales  qui  saura  retrouver  sous  la  couche  romaniste 
dont  on  les  a  recouvertes  le  fond  commun  qui  en  rattache  Torigine 
et  en  relie  revolution  k  Thistoire  universelle  du  droit  priv^ 
europ^n  ?  Ce  sera  alors  un  grand  et  noble  service  qui  nous  aura 
4i6  rendu ;  et  ce  jour-li,  il  ne  faudra  pas  oublier  que  Thonneur 
en  doit  revenir,  pour  la  plus  grande  part,  k  un  historien  comme 
Maitland. 

Je  salue  par  avance  ces  r^ultats  scientifiques  dont  j'entrevois 
la  r^isation  procbaine;  car  c'est  gr&ce  k  eux  que  nous  com- 
mencerons  enfin,  sur  le  terrain  du  droit,  k  sortir  de  notre  isolement 
sterile.  Lorsque  la  penetration  sera  faite  sur  le  terrain  de  Thistoire, 
elle  sera  bien  pr^t  de  se  faire  sur  celui  du  droit  actuel.  Une  ^re 
nouvelle  de  rapprochement  s'ouvrira  pour  cette  vaste  communaute 
juridique  que  fut  jadis  TEurope  civilisde  au  moyen  fige,  et  qu'elle 
redeviendra  encore  sous  la  pression  des  besoins  economiques  et 
civilisateurs  de  I'^poque  modeme.  Si  cette  penetration  se  realise 
jamais,  des  hommes  comme  Maitland  en  auront  ete  les  premiers 
et  nobles  ouvriers. 

Et  c'est  le  grand  et  immense  service  rendu  par  lui  k  la  science 
desint&essee  et  &  la  civilisation,  dont  j'ai  voulu  par  avance 
remeroier  le  grand  historien  qui  vient  de  disparaitre,  en  lui  adres- 


142  The  Law  Quarterly  Review.  [No.  xo. 

sant,  aveo  ma  reconnaissanoe  personnelle,  rhommage  de  la  soienoe 
juridique  frangaise. 

B.  Saleilles 
(Ptofeeseur  de  droit  civil  compart  k  rUniversit^  de  Paris). 


Je  n'ai  pas  connu  persoiinellement  le  Prof.  MaiUand,  et  la  oom- 
pdtence  me  fait  d^faut  pour  appr^cier  ses  travaux  consacrds  ik 
rhistoire  du  droit  anglais  et  de  la  proo^ure  anglaise.  Mais  sur 
d'autres  points  j'ai  pu  me  rendre  compte  du  soin  et  de  la  critique 
qu'il  apportait  k  see  recherches.  Le  fran9ais  ayant  4^^  employ^ 
en  Angleterre  dfes  le  XITP  si^e  dans  les  cours  de  justice,  et  ^tant 
rest^  la  langue  du  droit  jusque  vers  le  XVI*  si^e,  M.  Maitland 
a  dA  s'appliquer  k  I'^tude  du  franfais  de  plus  en  plus  corrompu  que 
les  l^stes  anglais  employaient  dans  la  redaction  des  arrets  et  dans 
lea  traits  de  droit.  Cette  langue,  h^iss^  de  termes  techniques 
sp^ciaux  k  I'Angleterre,  di£f^e  tr^  sensiblement  du  fran^ais  con- 
tinental et  n'est  intelligible  aujourdliui  qu'it  ceux  qui  joignent 
de  accuses  connaissances  philologiques  k  la  pratique  des  institu- 
tions anglaises.  Je  ne  crois  pas  que  cette  vari^t^  de  connaissances 
se  soit  jamais  trouv^  r^unie  chez  une  seule  peiBonne  au  mdme  degr^ 
que  chez  Maitland.  Sa  publication,  malheureusement  inachev^,  des 
Tear  Books  d'Edouard  II,  est  uh  recueil  de  textes  juridiques  par- 
fiiitement  ^itds  et  excellemment  traduits.  Le  chapitre  de 
rintroduction  oil  il  est  traits  de  la  langue  de  ces  textes  difficiles 
se  recommande  k  I'attention  de  tous  ceux  qui  s'int^ressent  k  T^tude 
de  Tancien  franfais  en  ses  nombreuses  vari^t^.  Ceux-li,  s'uniront 
aux  historiens  du  droit  pour  regretter  la  perte  de  Thomme  Eminent 
que  fut  le  Prof.  Maitland. 

Paul  Meteb 

(Membre  de  I'lnstitut  de  France, 
Correspondant  de  I'Acad^mie  britannique,  hon.  D.C.L.  Oxon.). 


Mit  Frederic  William  Maitland  ist  der  bedeutendste  Rechts- 
historiker  dahingegangen,  den  bisher  das  Sprachgebiet  der  engli- 
Bchen  Zunge  hervoigebracht  hat.  Gewiss  besass  England  schon  vor 
Maitlands  Zeit  eine  Anzahl  tiichtiger  Rechtshistoriker.  Allein  die 
altere  englische  Schule  beschrankte  sich  fast  ausschliesslich  auf 
englische  Quellen  und  englische  Literatur,  ohne  die  zahlreichen 
Verbindungsfaden  ins  Auge  zu  fassen,  durch  welche  die  Bechtsent- 
wicklung  Englands  mit  der  des  germanisch-romanischen  Kontinents 
zusammenhangt.     Hatte  zwar  schon  Stubbs  fiir  die  altere  englische 
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Verfassungsgeschichte  einer  neuen  Behandlungsart  die  Babn 
gebrochen,  bo  blieb  es  doch  Maitland  vorbehalten,  mit  seinen  sehr 
viel  umfassenderen  juristischen  Kenntnissen  die  englische  Bechts- 
geschichte  fUr  samtliche  Zweige  des  Rechtes  aus  ihrer  *  splendid 
isolation '  zu  befreien  und  sie  allseitig  aus  dem  Borne  der  gemein- 
germanischen,  der  deutschen  und  der  franzosischen  Rechtsgeschichte, 
der  kanonistischen  und  der  romanistischen  Jurisprudenz  zu  be- 
fruchten. 

Mit  der  UniverBalitat  seines  Geistes  und  der  Tiefe  seines  Wissens 
verband  Maitland  die  beneidenswerte  Gabe  sicheren  konkreten 
Denkens,  das  die  gewonnenen  Ergebnisse  zu  plastischer  Ansohaulioh- 
keit  zu  gestalten  vermag.  Seine  Forschung  lasst  sich  niemals 
durch  geistreiohe  oder  paradoxe  Einfalle  auf  Abwege  fiihren.  Frei 
von  vorschnellen  Schlussfolgerungen  wurzelt  sie  stets  in  dem  festen 
Boden  der  Quellen.  Maitlands  Schriften  fesseln  den  Leser  durch 
die  schliohte  und  gei-ade  darum  anmutsvolle  und  bezaubemde  Dar- 
stellung,  mag  er  nun  in  stronger  tiefgrUndiger  Untersuchung  den 
Writprozess  oder  das  Domesday  Book  behandeln,  oder  sich  in 
glanzenden  Essays  entfalten,  wie  in  der  Abhandlung  English  Law 
and  the  Renaissance  oder  in  dem  Aufsatz  Trust  und  Korporation. 
Wie  hoch  ioh  sein  Hauptwerk  stelle,  seine  und  PoUocks  History  of 
English  Law,  will  ioh  hier  nicht  wiederholen;  ich  habe  mich 
darilber  1896  in  der  Zeitsohrift  der  Savigny-Stiftung  fiir  Bechts- 
geschichte  und  in  der  Political  Science  Quarterly^  riickhaltlos 
ausgesprochen. 

Maitland  war  die  Seele  der  verdienstvollen  Publikationen  der 
Selden  Society,  die  zum  Teil  von  ihm  selbst  besorgt,  zum  Teil  von 
ihm  angeregt,  zum  Teil  dui-ch  Vorreden  aus  seiner  Feder  eingeleitet 
sind.  Erst  durch  ihn  ist  die  exacte  Teohnik  kritischer  Editions- 
methode  in  das  Gebiet  der  englischen  Rechtsquellen  eingebUrgei*t 
worden. 

DasB  wir  in  Deutschland  Maitlands  Arbeiten  zu  schatzen  wissen, 
beweist  unsere  neueste  rechtsgeschichtliche  literatur,  die  oftmals 
auf  ihn  Bezug  nimmt,  und  beweist  seine  Wahl  zum  Mitgliede  der 
Berliner  und  der  Miinchener  Akademie  der  Wissenschi^n.  Im 
verflossenen  Jahre  wurde  Maitland  gebeten,  auf  dem  Historiker- 
Eongress,  der  1908  in  Berlin  zusammentreten  soil,  den  Yortrag  in 
der  Sektion  fOr  Bechts-  und  Wirtschaftsgeschichte  zu  Ubemehmen. 
Lelder  sah  er  sich  gezwungen,  diese  Aufforderung,  die  fUr  ihn 
zugleich  ein  Zoll  wol  verdienter  Anerkennung  sein  sollte,  mit 
Bilcksicht  auf  seine  erschiitterte  Gesundheit  dankend  abzulehnen. 
Dasa  der  geistesstarke  Mann  schon  so    bald    der  Wissenschaft 
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entrissen  werden  sollie,  haben  trotz  jener  Absage  seine  deutschen 
Verehrer  und  Freunde  nicht  geahnt.  Sie  werden  ihm  als  einem 
der  glanzendsten  Vertreter  der  Reehtsgeschiehte  ein  dankbares  und 
bewundemdes  Andenken  bewahren. 

Heinrich  Brunner. 


Als  die  telegraphische  Trauerkunde  von  Maitland's  Tode  kam, 
ergriff  mich  zuerst  nur  dumpfer  Schmerz  urn  jenen  einzigartigen 
Menschen,  dessen  Schaffensfreude  so  oft  die  Hemmnisse  korperlioher 
Sohwache  mit  laohelndem  Humor  siegreioh  uberwunden,  ja  aus 
ihnen  vertiefte  Sympathie  und  erweiierte  Weltbetraohtung  ge- 
wonnen  hatte.  War  dooh  auch  von  diesem  verehrten  Manne  mehr 
als  von  irgend  einem  der  Lebenden  mir  personlich  aufmuntemde 
Qunst  geschenkt  worden. 

Nun  gefragt,  was  die  Welt  an  diesem  zu  fnih  enteilten  Qenius 
verlor,  mein  ich,  England  babe  zu  beklagen  den  Hingang  seines 
in  unserem  Zeitalter  grossten  Rechtshistorikers,  der  zugleich  die 
gesellsohaftlichen  Institutionen  weitesten  Sinnes  wahrend  des 
Jahrtausends  naoh  dem  seohsten  Jahrhundert  so  erfolgreich  wie 
kaum  noch  zwei  oder  drei  ebenbiirtige  Forscher  aufgehellt  hat. 
Die  nicht  seltenen  Tugenden  unermlidliohen  Fleisses,  umfiussender 
Qelehrsamkeit,  kritischer  Methode  paarten  sich  hier  mit  bohrender 
Tiefe  und  kosmopolitischer  Freiheit  des  Blickes,  mit  einem  boden- 
standigen  Wacbstum  aus  den  saftvollen  Wurzeln  einer  reichen 
Personlichkeit.  Dieser  geborene  Historiker  ahnte  in  der  Fiille  der 
Erscheinungen  den  wiehtigen  Kern  und  mit  ungetrlibtem  Jugend- 
mute  bahnte  er  eigenartige  Wege,  auoh  durohs  Gestriipp  agrarisoher 
Reohnungen  oder  anglonormannisohen  Juristenjargons.  Mit  dem 
liebevoUen  Zome  der  Patrioten,  die  ihr  Land  mit  jedem  edelsten 
Kranze  der  Menschlichkeit  geschmiickt  zu  sehen  wiinsohen,geisselte 
cr  wohl  einmal  lustig  Britanniens  Unterlassungssiinden  auf  dem 
Gebiete  mittelalterlicher  Forschung ;  aber  die  Erze,  die  er  aus  den 
Minen  fesUandischer  Wissenschafl  schttrfte,  schmiedete  er  selbst 
zu  Werkzeugen  fUr  die  Ausgrabung  der  verschUtteten  AltertUmer 
Englands. 

Wo  Maitland  das  vergleichsweise  Leichte  erstrebte,  durehleuchtete 
er  die  Seele  des  Individuums  wie  der  beste  Biograph.  Aber 
uniibertroffen  loste  er  die  schwierigere  Aufgabe^  Rechtsideen  wie 
lebende  Personen  in  Entstehung  und  Abwandlung  zu  verfolgen. 
Von  der  Qrundlage  genauester  Einzelforsohung  des  Specialisten 
erhob  er  sich  da  adlergleioh  iiber  die  Schranken  der  besonderen 
Wissenschaften  des   Rechts  und   der  Qesohichte  zu  den  lichten 
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Hohen  allgemeiner  Welterkenntnis.  Ledig  der  dogmatischeii 
Fessel  jeder  Auioritat,  auoh  der  eigenen  friiheren  Meinung,  dachte 
er  jedes  Problem  bis  in  die  femsten  Folgerungen  zu  Ende  und 
zeigte  dennoch  mit  gesunder  Skepsis  die  Qrenzen  des  uberbaupt 
moglichen  Erkennens. 

Die  weithin  ragende  H5he  des  Denkmals,  das  er  sicb  mit  einer 
erstaunlichen  Reihe  von  Werken  errichtet  hat,  der  iiber  Britannien 
hinausgewachsene  Ereis  verehrender  Saohkenner,  deren  Stimmen 
man  wagt,  nicht  zablt,  verriet  wohl,  dass  Maitland  als  gereifber 
Mann  von  una  geschieden  ist.  Aber  in  seinem  Wirken  vol!  weit- 
tragender  Plane,  in  seiner  markigen  Spraohe  von  anregender 
Gedankenfdlle  rauschte  bis  zuletzt  der  immer  weiter  ausgreifende 
FlUgelschlag  des  jugendliohen  Genius.  '  Wer  jung  die  Erde  verlassen, 
Ewig  erscheint  er  jung  den  Kunftigen,  ewig  ersehnet.' 

F.   LlEBEBMANN. 


Mit  tiefbewegtem  Herzen  folge  ich  der  ehi*envollen  Aufforderung 
des  Herausgebers,  an  dieser  Stelle  ein^e  Worte  der  Erinnerung  an 
Frederic  William  Maitland  niederzulegen.  Ich  betrachte  es  als 
eine  wahre  Gunst  des  Schioksals,  dass  es  mir  vergonnt  gewesen  ist, 
dem  Verblichenen,  den  ich  langst  als  Meister  unserer  Wissensohaft 
aus  seinen  Werken  verebrte,  aucb  personlich  kennen  zu  lemen  und 
ihm  in  wiederholten  Besuchen  zu  Cambridge  rein  menschlicb 
naher  zu  treten.  Und  so  betrauere  ich,  dem  sich  langst  der  voile 
Zauber  der  Personlichkeit  des  grossen  Gelehrten  und  Denkers, 
seiner  unvergleichlich  hohen  Gesinnung  und  seines  reiohen  Geistes 
ersohlossen  hatte,  in  dem  Dahingegangenen  einen  fUr  immer 
entrissenen  Freund. 

So  lebendig  und  eindruoksvoU  steht  die  in  den  Leiden  der  letzten 
Jahre  zu  wahrhaft  ei^p^ifender  Hohe  menschlichen  Wesens  gestal- 
tete  Persdnlichkeit  des  edlen  Mannes  vor  mir,  dass  ich  in  diesem 
Augenblicke  nicht  vermochte,  das  gewaltige  wissensohafbliohe  Le- 
benswerk  Maitlands  mit  jener  gleichmiitigen  Buhe  zu  wurdigen, 
die  er  selbst  an  dem  Helden  seines  letzten,  so  schonen  Buches, 
an  Leslie  Stephen,  als  Biographen  so  nachdriicklich  inihmte. 

Auch  sohon  darum  allerdings  vermSchte  ich  es  nicht,  weil  selbst 
die  rein  wissenschaftliche  Arbeit  Maitlands  so  reich,  so  vielseitig 
ist,  in  so  zahlreiche  bedeutende,  durch  seine  gestaltende  Kraft 
allerdings  immer  lebendig  verbundene  Einzelgebiete  geistigen 
Sohaffens  eingreift,  dass  ich  mioh  nicht  unterfangen  darf,  das, 
Ganze  seines  Lebenswerkes  zu  beurteilen.  Nur  dies  mochte  ich 
sagen :    dass  der  kunftige  Historiker  der  modemen   englisohen 
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Rechtswiseenachaft  mit  Maitlands  Forschen  und  Lehren  die  neue 
Zeit  und  Uberrasehend  schnell  gereifte  Blilte  der  englischen  Wifisen- 
schaft  vom  Reehte  zusammenfallcn  lassen  wird.  Die  monumentale 
Reehtegeschichte  Englaods,  die  er  mit  Sir  Frederick  Polloek 
gemeinsam  veroffentlicht  hat,  bedeutet  fUr  die  englische  Rechts- 
wissenschaft  zu  Ende  des  19.  Jahrhunderts  nicht  weniger  als 
Savignys  Gesohichte  des  romischen  Reohtes  fiir  die  deutsche 
SchwesterwiBBenschail  zu  Anfang  des  Sakulums.  Beiden  Werken 
ist  das  gemeinsam:  sie  haben  mit  einem  einzigen  bewunderungs- 
wiirdigen  Wurf  die  ganze  vor  ihnen  liegende  Literatur  veraltet,  ja 
unniitz  gemacht.  Und  in  beiden  Fallen  hat  die  Methode  geschicht- 
licher  Forschung  wie  eine  unvergleichlioh  hell  leuchtende  Fackel 
nicht  nur  das  Dunkel  des  vergangenen  Rechtes  in  klare  Erkenntnis 
umgewandelt,  sondem  auch  das  Wesen  des  englischen  Rechtes 
unserer  Zeit  erst  in  voiles  licht  gesetzt. 

Wie  sich  in  Maitland  der  gewissenhalle  Urkundenforscher  zugleich 
mit  dem  Historiker  und  dem  juristischen  Dogmatiker  zu  einer 
unloslichen  Einheit  verband,  wie  er  in  dieser  letzteren  Eigenschaft 
das  Qewebe  der  grossen  positiven  Rechtesysteme  der  modemen 
Nationen  in  alien,  oft  so  merkwUrdigen  Zusammenhangen  des 
Stoffes  und  der  Form  restlos  zu  deuten  wusste ;  wie  diese  wunder- 
Rame  Verbindung  von  Fahigkeiten  durch  das  Medium  seiner  Per- 
sonlichkeit  mit  ihrem  tiefen  Verstehen  alles  Menschlichen,  ihrem 
still  leuchtenden  Humor  und  ihrer  edlen  Humanitat  hindurch 
so  eigenartigen,  fesselnden  Ausdruck  gewann ;  das  vermag  uns  jede 
seiner  Meisterschriften  zu  enthUllen,  gleichviel,  ob  wir  die  Einleitung 
zu  einem  der  von  ihm  so  geliebten  Bande  der  Year  Books  auf- 
achlagen  oder  jenes  meisterhafte  Essay,  mit  dem  er  die  Uebersetzung 
aus  Gierkes  grossem  Werk  dem  englischen  Leser  vorfUhrte,  oder 
jene  Schriften,  die  den  grossen  Kenner  des  Mittelalters  p]5tzlich 
zum  bewundemden  Erstaunen  seiner  Schiller  und  Verehrer  auch 
als  Pfadfinder  und  Wegweiser  im  Rechts-  und  Staatswesen  der 
elisabethinischen  Epoche  Englands  zeigten.  Vielleicht  ist  es  eine 
rein  personliche  Auffassung,  wenn  ich  in  einer  der  letzten  rein 
juristischen  Schriften  Maitlands  gleichsam  ein  Kompendium  all 
seiner  hohen  Erafte  und  Qaben,  ein  wahres  Kunstwerk  der  Rechts- 
wissenschafl  erblicke :  ich  meine  sein  Essay  ttber  Trust  und 
Korporation.  Ich  weiss  nicht,  ob  Maitland  diese  Abhandlung 
auch  in  England  bei  Lebzeiten  verdffentlicht  hat  ^  Er  hatte  sie  im 
Winter  1903-4,  wie  alljahrlich  auf  den  Eanarisohen  Inseln  ver- 
weilend,  verfasst,  wie  er  mir  selbst  in  einem  Briefe  sagte,  fUr  mich 
geschrieben.      Lange  Unterredungen  ttber  diese  Grundfrage  juri- 

*  The  English  text  was  priyately  printed  at  the  Cambridge  University  Pk^ss.— F.P. 
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Btischen  Denkens  und  juristisoher  Technik,  wie  sie  der  Titel  jener 
Abhandlung  besseichnet,  hatte  ich  im  vergangenen  Sommer  in 
Cambridge  mit  ihm  pflegen  diirfen  und  schon  damals  ausserte  er 
den  von  mir  freudig  begriissten  Wunsch,  zu  den  deutschen  Fach- 
genoBsen  unmittelbar  liber  das  Yerhaltnis  von  Zweckvermogen  und 
Personeneinheit  nach  englischer  Bechtsentwicklang  das  zu  sagen, 
was  er  auf  dem  Herzen  hatte.  So  war  diese  Abhandlung  zunachst 
nur  dazu  bestimmt,  in  deutscher  Sprache  zu  erscheinen.  Von  mir 
ubersetzt,  ist  sie  denn  auch  1904  in  der  grossen  juristischen  Revue 
der  Wiener  Fakultat,  im  32.  Bande  von  Griinhuts  Zeitschrift  fiir 
offentliches  und  Privatrecht  publiziert  worden.  Jeder  deutsche 
Jurist,  der  bisher  noch  nichts  von  Maitland  gelesen  hatte,  konnte 
nun  aus  diesem  dem  Umfange  nach  kleinen  Meisterwerke  erkennen, 
dass  England  in  seinem  beriihmten  Cambridger  Rechtshistoriker 
zugleich  einen  rechtsvergleichenden  Dogmatiker  besass,  der  auf 
der  gleichen  H5he  stand  mit  den  Meistern  deutscher  und  fi-anzo* 
sischer  Jurisprudenz. 

Mit  Bewundei*ung  und  doch  auch  mit  Sorge  beobachteten  Mait- 
lands  Freunde,  wie  seine  literarische  und  wissenschafblic&e  Arbeit 
in  den  letzten  Jahi*en  immer  fruchtbai*ei'  sich  gestaltete.  Wussten 
wir  doch  alle,  wie  unerbittliches  Leiden  seit  Jahren  an  seinen 
Krafben  zehrte !  Der  letzte  Band  der  Year  Books,  die  Herausgabe 
des  Hobbes  von  Leslie  Stephen^  das  biographische  Denkmal,  das 
er  diesem  edlen  Denker  als  treuer  Freund  errichtet  hat,  die  Her- 
ausgabe der  klassischen  Schrift  des  Thomas  Smith,  die  erst  nach 
seinem  Tode  veroffentlicht  wurde,  sein  meisterhafter  Beitrag  zur 
englischen  und  schottischen  Beformationsgeschichte  im  zweiten 
Bande  der  Cambridge  History  bezeichnen  nur  die  Hauptergebnisse 
seines  reichen  Schaffens  in  den  letzten  drei  Jahren.  Wie  viele 
kostbare  Qaben  f(ir  Wissenschaft  und  Literatur  durften  Maitlands 
Freunde  noch  von  der  Fulle  seiner  Qelehrsamkeit  und  seines  auf 
bewunderungswUrdige  Hohe  gelangten  geistigen  Lebens  erwarten ! 

Einen  unersetzlichen  Verlust  hat  also  Maitlands  Tod  der  Wissen- 
schaft zugefugt:  und  nicht  bloss  die  Wissenschaft  seiner  Nation, 
deren  Bestes  er  verkorperte,  sondem  nicht  minder  die  deutsche 
Wissenschaft  beklagt  sein  frlihes  Hinscheiden.  Denn  nicht  nur 
darin  stand  er  uns  nahe,  dass  er  sich  selbst  als  Schiller  und  Junger 
der  deutschen  Rechtswissensohaft  betrachtete,  dass  er  durch  seine 
Forschungen  den  germanistischen  Zweig  der  deutschen  Rechts- 
wissensohaft vielfach  machtig  gefordert  hat ;  sondem  auch  deshalb, 
weil  er  dem  geltenden  deutschen  Rechte,  zumal  in  seiner  neuesten 
Qestaltung,  mit  Bewunderung  und  tiefem  Verstandnis  gegenUber- 
stand. 

Einer  seiner    letzten  Aufsatze,    in    der    Independent    Review 
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poflto  eminente  tra  i  giurecoDsuld  inglesi  fioriti  sino  ai  primordii 
del  secolo  XX"". 

Intanto  oolleghi,  amici,  ammiratori  ben  poasono  dir  di  Lui  quel 
che  Taciio  di  Agriook:  '  admimtione  te  .  .  .  et  immortalibus 
laudibns  et,  si  natura  suppeditet,  similitudine  colamiu.' 

A.  Zocoo-BosA. 

Istituto  di  Storia  del  Diritto  Romano 
(R.  UniversitA  di  Catania). 
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THE  STATUS  OF  FOREIGN   CORPORATIONS  AND  THE 
LEGISLATURE.    I.. 

VIGOROUS  oontroyersies  have  long  been  carried  on  amongst 
foreign  jurists  concerning  the  nature  and  extent  of  the 
status  and  capacity  of  foreign  juridical  persons  \  The  jurists  of 
France,  the  chosen  country  of  the  science  of  private  international 
law,  have  led  the  debate ;  those  of  Belgium,  Italy,  and  Germany 
have  followed ;  and  those  of  the  United  States  have  discussed  the 
question,  under  different  circumstances,  in  a  different  manner. 
From  an  English  point  of  view  such  controversies  are  not  all  of 
equal  interest.  Some  of  them  concern  legal  conditions  which  are 
unknown  to  our  law.  Certain  arguments,  for  instance,  concerning 
the  status  of  a  foreign  association,  societh,  or  Sttftung  must  lose  their 
significance  when  repeated  in  a  country  where  the  only  repre- 
sentative of  the  mighty  ordre  public  is  the  feeble  public  policy, 
where  the  diffei*ence  between  the  civil  and  the  commercial  status 
is  scarcely  known,  and  where  natural  persons,  the  trustee  and  his 
cestui  que  trust,  take  the  place  of  the  juridical  person  which 
is  mere  personified  purpose. 

The  controversies  again  have  been  much  influenced  by  political 
considerations  of  which  we  do  not  feel  the  stress.  The  legal 
question  of  the  status  of  a  foreign  juridical  person  is  in  France 
and  Belgium  necessarily  connected  with  the  political  question 
of  the  position  of  religious  associations  ;  in  Italy,  with  the  position 
of  the  Holy  See  and  the  patriotic  doctiine  of  the  pre-eminence  of 
nationality  as  a  standard  of  rights ;  in  the  United  States,  with 
the  conflict  between  State  rights  and  the  Federal  power.  But 
when  all  local  considerations  have  been  eliminated  from  the 
theories  proposed  and  the  arguments  by  which  they  are  supported, 
there  remains  a  substratum  of  pure  jurisprudence,  equally  applic- 
able and  of  equal  importance  to  all  civilized  nations,  our  own 
amongst  others. 

To  this  body  of  jurisprudence  the  law  of  England  has  not 
hitherto  paid  much  attention.  The  constant  growth  of  the  inter- 
national activities  of  commercial  companies,  driven  abroad  by  the 

*  A  juridical  person  is  a  subjeot  of  rights  which  is  not  a  natural  person.  There 
are  many  juridical  persons  which  are  not  corporations,  e.g.  the  S(Dci4ttf  en  nom 
coUeetif. 
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denationalization  of  capital  and  trade,  has  forced  it  indeed  to  deal 
with  alien  corporations.  But  it  has  developed  in  a  characteristic 
manner.  Leaving  theories  to  be  discussed  abroad,  it  has  contented 
itself  with  establishing  a  number  of  rules  of  positive  law,  one  for 
each  of  those  events  in  the  life  of  a  foreign  juridical  person  which 
commonly  call  for  the  intervention  of  the  Courts.  It  has  not 
concerned  itself  to  trace  any  relation  between  its  rules,  or  to  refer 
them  to  any  general  theory.  Hitherto,  while  the  law  was  growing 
by  means  of  decisions  in  concrete  cases  only,  nothing  more  has 
been  necessary.  But  now  the  period  of  case-law  is  over  and  that 
of  legislation  has  begun.  In  the  Bill  to  amend  the  Companies 
Acts  introduced  recently  into  the  House  of  Lords  provisions 
are  included  for  the  regulation  of  the  transactions  of  foreign 
companies,  in  the  manner  recommended  by  the  recent  report  of 
the  Departmental  Committee  on  Company  Law^  Legislation 
of  this  kind  must  necessarily  imply,  if  it  does  not  state,  the 
acceptance  of  some  general  theory  as  to  the  nature  of  the  existence 
and  of  the  capacities  of  foreign  juridical  persons.  It  may  there- 
fore be  of  interest  to  give  some  account  of  the  principal  theories 
which  are  prevalent  on  this  subject,  to  criticize  shortly  the 
arguments  by  which  they  are  supported,  and  to  trace  their  relation 
to  the  positive  law  of  England  as  it  stands  at  present  and  to  the 
pi*opo8ed  alterations  in  that  law. 

TA€  Growth  of  the  SubfecL 

What  are  the  rights  and  duties  of  a  juridical  person  when  it 
seeks  to  operate  abroad?  The  first  definite  statement  of  the 
question,  and  the  first  definite  answer,  by  a  writer  of  recognized 
authority,  are  to  be  found  in  the  pages  of  Merlin,  the  Gains  of  the 
Code  Napol^n.  'Dte  qu'un  corps  existe  l^gitimemont,'  he  says, 
'son  existence  et  sa  capacity  doivent  influer  sur  les  Uens  mfime 
situ&  hors  de  la  sphere  de  la  loi  qui  lui  a  donn^  Tune  et  Tautre  '.' 
But  it  was  in  the  United  States  that  the  theoretical  aspect  of  the 
subject  was  first  discussed  at  large  in  connexion  with  concrete 
cases.  In  the  year  1839  Chief  Justice  Taney  delivered  the  judg- 
ment of  the  Supreme  Court  in  the  case  of  The  Bank  of  Augu9ta  v. 
EarU  \  in  which  he  stated  certain  theories  which  have  served  ever 
since  amongst  American  lawyers  as  the  foundation  both  of  positive 
law  and  of  abstract  discussion.  The  next  event  to  call  general 
attention    to   the    subject    was    the  Affaire  dee  eoci^lie  anomyfnes 

>  1906,  Gl.  305a. 

*  HftpeiioirB :  tit  G«ns  de  lUin-Morie,  s.  vii,  noe.  i  and  a. 

*  13  Peien*  Bep.  (8.  C.)  519.  The  deciaion  wu  influenced  by  earlier  caaes  whioh 
oontain  no  diacoaaion  of  prineiplea. 
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between  Belgium  and  France.  In  1847  the  Belgian  Cour  de 
Cassation,  reversing  previous  decisions  of  the  Belgian  Court, 
decided  that  French  sociStSs  anonymes  had  no  civil  personality 
in  Belgium^.  Retaliations  were  threatened  in  France,  and  the 
dispute  lasted  until  set  at  rest  by  the  Belgian  law  of  March  14, 
1855,  and  the  French  law  of  May  30,  1857,  providing  that  the 
isoeietes  anofiymes  of  each  nation  should  enjoy  civil  rights  before 
the  tribunals  of  the  other.  The  rSquisitoire  of  the  procureur  general 
Lederq,  upon  which  the  judgment  of  the  Belgian  Court  was  based, 
developed  a  theory  founded  upon  reasoning  similar  to  and  perhaps 
suggested  by  .that  of  Chief  Justice  Taney  ^.  The  reasoning  of 
Leclerq  was  in  its  turn  adopted  and  greatly  developed  by  the 
eminent  Belgian  jurist  Laurent  ^  whose  theories  have  met  with 
little  agreement.  Many  distinguished  writers  on  private  inter- 
national law  have  since  paid  attention  to  the  subject ;  and  two 
cases  of  international  importance  have  greatly  promoted  its  dis- 
cussion. The  Zappa  affair  in  1892  raised  the  question  of  the  power 
of  the  Greek  State  to  take  lands  by  devise  in  Roumania^;  and 
in  the  case  of  the  Marquise  de  Plessis-Belli^re,  French  lawyers 
discussed  the  power  of  the  Holy  See  to  take  lands  by  devise  in 
France^.  Both  cases  concerned  in  particular  the  position  of 
a  foreign  state:  but  beyond  the  rule  of  the  Common  Law  the 
states  of  Europe  have  juridical  personality :  and  the  discussion 
of  the  position  of  one  species  of  juridical  person  in  this  connexion 
led  naturally  to  the  discussion  of  that  of  the  whole  genus. 

Many  varieties  of  opinion  have  been  expressed  in  these  discus- 
sions ;  but  all  submit  to  a  simple  general  classification.  There  are 
supporters  of  a  restrictive  system  as  to  the  status  of  foreign 
juridical  persons ;  and  there  are  supporters  of  a  liberal  system. 
According  to  the  former,  a  foreign  juridical  person  enjoys  few  if 
any  rights,  and  scarcely  even  possesses  civil  personality.  According 
to  the  latter,  it  enjoys  with  specified  exceptions  the  same  rights 
as  a  natural  person,  and  possesses  civil  personality  in  the  same 
manner,  and  for  the  same  reasons.  The  restrictive  system  is  that 
already  referred  to  as  having  been  developed  by  Taney,  Leclerq, 
and  Laurent.  It  is  founded  upon  the  '  fiction '  theory  of  the  nature 
of  juridical  personality.  The  liberal  system,  although  foreshadowed 
by  Merlin,  is  of  more  modem  growth.    It  is  related  to,  although 

^  Paaloraale  Beige,  1S47,  i.  39a. 
'  Pasicrasie  Beige,  18^7,  i.  40J. 
'  Droit  CItU  International,  iv.  a.  119  et  seq. 

*  Journal  de  Droit  International  Pnv^  189a,  p.  357  ;  1893,  pp.  727,  1009,  11 18, 
1133;  1894,  pp.  aSa,  776. 

*  Arr«t  de  la  Cour  de  Caasatlon,  Paris,  Joum.  D.I. P.  1894,  p.  855;  Cour 
d* Amiens,   Jonrn.  D.L P^  1893,   p.  384;  Trib.  Montdldier,  Joum.  D.  LP.  189a, 
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not  neoesBarily  based  upon,  the  theory  that  there  ia  a  real  and 
natural  element  in  juridical  personality. 

The  BestrieUve  SgHem. 

In  legal  systems  derived  from  Roman  law,  the  orthodox  doctrine 
as  to  the  nature  of  juridical  personality  is  that  it  is  a  mere  creature 
of  the  sovereign  power,  having  no  other  existence  than  a  fictitious 
one  which  the  law  concedes  to  it.  This  is  also  the  doctrine  of  our 
own  common  law  \  introduced  into  it  by  Canonists.  There  is  no 
natural  likeness,  it  is  said,  between  a  juridical  person  and  a  natural 
person.  The  latter  has  a  natural  body  which  can  pass  from  state 
to  state  and  be  recognized  everywhere  as  the  subject  of  rights. 
As  one  of  Qod's  creatures  he  has  certain  natural  rights  in  all 
civilized  states,  for  example  the  right  not  to  be  murdered,  apai-t 
from  any  special  rights  he  may  have  as  the  citizen  of  some 
particulai*  state.  But  he  owes  his  natural  rights  to  his  natural 
existence.  He  has  a  personal  status  which  is  recognizable  any- 
where. It  is  based  upon  his  sex,  age,  sanity,  religion,  and  family 
relations.  A  juridical  person,  which  can  have  none  of  these  things, 
can  have  no  personal  status,  and  therefore  no  natural  rights  ^^,  It 
exists  only  as  the  fiction  of  some  particular  law,  and  where  the  law 
which  feigns  it  does  not  operate  it  does  not  exist  ^.  '  The  legislature/ 
says  Laurent,  '  cannot,  if  it  would,  give  it  a  universal  existence, 
for  its  existence  is  a  fiction,  and  a  fiction  implies  the  recognition 
of  the  legislature.  To  have  a  universal  fiction,  there  would  have 
to  be  a  universal  legislature  ^.' 

So  far  there  is  agreement  amongst  the  supporters  of  this  system. 
A  juridical  person  has  no  personal  status,  and  therefore  no  civil 
personality  abroad,  because  it  is  pure  fiction.  But  there  is  not  the 
same  agreement  as  to  the  consequences  of  the  principle.  We  will 
consider  first  the  line  of  argument  which  is  most  restrictive.  It  is 
that  of  Laurent. 

Since  a  juridical  person  can  exist  only  in  so  far  as  it  is  contem- 
plated by  tiie  law  of  some  state,  to  confer  upon  it  civil  personality 
in  a  foreign  state  a  special  act  of  the  foreign  sovereign  power  is 
necessary.  It  must  obtain  an  express  recognition.  There  can  be 
no  question  of  an  implied  recognition  based  upon  comity,  which 
is  nothing  more  than  international  courtesy.  Such  comity  unsup- 
ported by  any  treaty  or  law  is  a  mere  negation  of  law.    It  implies 

*  [I  do  not.  agree.  There  is  not,  so  far  as  I  know,  any  real  autbority  for  it, 
though  text-writers  hare  commonly  assumed  it. — F.  P.] 

'  Laurent,  loo.  oit.,  s.  lai,  and  Prineipes  de  Droit  OiTil,  t.  b.  jS;  ;  Weiss,  Droit 
International  IMt^  ii.  p.  393. 

*  Bonlr  o/'^iVMito  v.  EoMibt  sup.  at  p.  587. 

*  Laurent,  loo.  cit.,  s.  105. 
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th^t  a  judge  has  power  to  assume  the  functions  of  the  legislature, 
which  never  acts  tacitly,  and  to  disregard  the  very  nature  of  things. 
It  is  true  that  the  growth  of  civilization  has  led  all  civilized 
nations  to  recognize  that  natural  persons  should  be  admitted  in 
all  states  to  natural  rights :  but  this  tacit  recognition  cannot  be 
extended  to  a  fiction  which  has  no  real  personality.  An  express 
recognition  is  necessary,  to  be  found  in  a  special  exercise  of  the 
sovereign  power  ^,  or  in  a  treaty  ',  or  statute  ^,  expressly  recognizing 
some  particular  class  of  foreign  juridical  persons. 

Having  obtained  some  such  recognition,  the  foreign  juridical 
person  enjoys  civil  personality.  It  obtains  a  personal  status,  and, 
in  virtue  of  its  status,  enjoys  certain  capacities.  By  what  law  are 
those  capacities  governed  ?  Does  the  juridical  person  bring  with 
it  a  personal  law,  as  a  natural  person  would,  or  is  it  to  be  governed 
by  the  territorial  law  ?  To  answer  these  questions,  it  is  said,  we 
must  refer  again  to  the  nature  of  its  personality,  and  consider  in 
this  connexion  the  true  province  of  the  *  real  statute '  and  of  the 
*  personal  statute,'  in  other  words,  of  those  rules  of  law  which  are 
of  territorial  application  only,  and  of  those  which  follow  a  person 
from  state  to  state  as  his  personal  law.  Prima  facie  all  *  statutes ' 
are  *real,'  all  rules  of  law  are  of  territorial  application  only^. 
It  is  an  exception  to  this  principle  that  natunJ  persons  should 
have  a  'personal  statute,'  that  the  rules  of  law  governing  their 
status  and  capacity  should  follow  them  from  state  to  state.  The 
reason  for  the  exception  is  that  differences  are  produced  in  the 
human  species  by  differences  of  race  and  geographical  surroundings, 
and  that,  in  consequence,  the  rules  devised  in  relation  to  the 
inhabitants  of  one  country  may  not  be  equally  well  adapted  to 
the  inhabitants  of  another.  Personal  law  is  based  on  sex,  age, 
religion,  sanity,  family  relations,  and  nationality  or  domicile. 
Juridical  persons  have  none  of  these  tEings.  There  is,  therefore, 
no  reason  for  including  them  in  the  exception  made  in  favour  of 
natural  persons  ^ 

The  same  conclusion  must  be  drawn  from  another  considera- 
tion. Every  state  is  the  proper  judge  of  its  own  needs.  Its 
social  necessities  and  interests  can  only  be  rightly  appreciated 
by  itself,  and  not  by  other  states.  Even  where  the  interest  is 
in  a  way  common  to  all  mankind,  such  as  that  of  education, 

>  e.  g.  the  oi&oial  authorization  neoessary  for  foreign  companies  in  Ruasia  under 
the  imperial  order  of  Noyember  9,  1887. 
'  e.  g.  the  German-Italian  trea^  for  mutual  recognition  of  companies  of  August  8, 

1873. 
'  e.  g.  the  aboTe<mentioned  Belgian  law  of  March  14,  1855. 

*  The  traditional  doctrine,  see  the  Code  Kapol4on  passim. 

*  Haladjian,  Des  Personnes  Morales  Etrang^res,  p.  15. 
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confined  to  states.  If  it  holds  for  one  sort  of  juridical  person  it 
must  hold  for  all. 

Supporters  of  the  restrictive  system  usually  admit  some  relaxa- 
tion of  its  severity  in  the  case  of  commercial  associations.  Con- 
tinental legal  systems  are  accustomed  to  make  a  distinction  between 
public  juridical  persons  and  those  which  are  private  or  commercial ; 
and  the  distinction  is  natural  where  ordre  public  holds  sway,  and 
where  part  of  the  law  of  the  land  is  to  be  found  in  a  commercial 
code,  and  part  only  in  a  civil  code.  It  is  unfamiliar  in  England, 
where  a  limited  company  can  be  formed  *  for  any  lawful  purpose  ^,' 
and  where  companies  are  in  fact  commonly  incorporated  in  a  com- 
mercial form  for  purposes  of  a  characteristically  public  nature,  to 
keep  schools,  to  establish  religious  missions,  or  for  the  advancement 
of  art  or  learning.  The  distinction  is,  however,  a  valid  one,  at  least 
in  its  application  to  the  theories  under  discussion.  The  primary 
purpose  in  the  creation  of  commercial  associations  is  not  the  public 
welfare,  but  private  gain.  They  are  far  less  intimately  related  to 
a  particular  state  or  social  organization  than  associations  formed 
for  some  public  purpose,  such  as  charity.  It  is  in  the  interest  of 
all  nations  alike  to  promote  international  commercial  intercourse. 
Capital  is  cosmopolitan,  and  commercial  associations  are  associa- 
tions rather  of  capital  than  men.  The  arguments  against  the 
possession  of  personal  status  by  foreign  juridical  persons,  both 
theoretical  and  practical,  which  rest  upon  the  relation  of  the  juri- 
dical person  to  tiie  state  and  society,  do  not,  therefore,  apply  with 
the  same  force  to  commercial  associations  as  to  those  of  a  public 
nature.  Their  personality,  however,  shares  the  common  character 
of  all  juridical  personality.  It  is  pure  fiction,  and  exists  only  in 
contemplation  of  law.  It  cannot,  therefore^  any  more  than  that  of 
a  public  juridical  person,  obtain  a  personal  status  abroad  except  by 
means  of  an  express  recognition.  Neither,  since  it  is  not  a  person, 
can  it  have  a  personal  law.  The  concessions  in  fact  made  from  the 
restrictive  system  in  fiEivour  of  foreign  commercial  associations  are 
not  material.  They  amount  to  little  more  than  a  recommendation 
that  this  sort  of  juridical  person  should  be  dealt  with  leniently  and 
admitted  to  recognition  on  easy  terms. 

In  the  United  States  the  consequences  of  the  principle  that  a  foreign 
juridical  person  has  dejure  no  personal  status  have  been  worked  out 
in  a  difierent  manner.  The  principle  itself  is  fully  accepted.  A  cor- 
poration, it  is  said,  is  an  invisible,  intangible,  and  ai*tificial  being,  and 
certainly  not  a  citizen  K  It  exists  only  in  the  contemplation  of  law 
and  by  force  of  the  law,  and  where  that  law  ceases  to  operate  and  is 

^  The  Companies  Act,  i86a,  s.  i. 

«  Bonik  <ir  V,S.  V.  Ikveaux  (1809)  5  Cranch  61,  per  Manhall  C.  J. 
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no  longer  obligatory,  the  corporation  can  have  no  existence  \  Being 
a  mere  creature  of  local  law,  it  can  have  no  existence  beyond  the 
limitB  of  the  sovereignty  which  created  it'.  Such  opinions  are 
universally  accepted,  and  still  repeated  ^  But,  under  the  compul- 
sion of  the  practical  necessities  of  interstate  commerce,  judges  have 
declined  to  draw  from  them  the  conclusions  of  the  more  severely 
restrictive  school.  Story's  theory  of  comity  provides  a  means  of 
escape.  Enunciated  shortly  before  ^  the  decision  in  Bank  of  Augvita 
V.  Barle^  it  determined  the  course  of  development  of  American 
opinion  from  its  outset.  All  laws,  it  is  said,  are  of  territorial  appli- 
cation only,  but  '  in  the  silence  of  any  positive  rule,  affirming,  or 
denying,  or  restraining  the  operation  of  the  foreign  laws,  courts  of 
justice  presume  the  tacit  adoption  of  them  by  their  own  govern- 
ment, unless  they  are  repugnant  to  its  policy  or  prejudicial  to  its 
interest^.'  This  is  the  comity,  not  of  the  couiis,  but  of  the  nation. 
It  is  itself  law,  and  not  a  judge's  substitute  for  law.  Amongst 
other  foreign  laws  tacitly  adopted  by  comity  must  be  included 
those  which  create  juridical  p'ersons  and  clothe  them  with  capacities. 
No  express  recognition  of  the  foreign  juridical  person  is  necessary. 
An  implied  recognition  is  supplied  in  every  case  by  comity ;  and  as 
soon  as  a  juridical  person  attains  the  status  of  personality  in  one 
country,  its  status  must  be  tacitly  recognized,  and  it  must  enjoy 
civil  personality  in  all  other  countries.  Together  with  civil  per- 
sonality it  must  enjoy  a  personal  law.  The  laws  of  its  domestic 
state  which  regulate  its  existence  are  the  subjects  of  comity 
just  as  much  as  the  laws  which  create  its  existence,  and  there- 
fore it  must  beVecognized  to  possess  the  capacities  conferred  upon 
it  by  those  laws  \  Thus  all  controversies  relating  to  the  internal 
management  of  the  foreign  juridical  persons,  and  all  disputes 
between  its  members  in  their  capacities  as  members  only,  must  bo 
ruled  by  its  domestic  law,  and  the  courts  of  the  state  of  origin  only  ^ 
should  exercise  jurisdiction  over  them  ^.  At  the  same  time  comity 
is  not  compulsion.  The  foreign  juridical  person  has  no  absolute 
right  to  recognition,  and  every  power  which  it  exercises  depends 
for  its  validity  upon  the  law  of  the  sovereignty  in  which  it  is  exer- 
cised *.  When  the  interest  or  policy  of  any  state  requires  it  to 
abolish  or  restrict  the  rule  of  comity,  it  has  but  to  deckre  its  will 

*  Bank  ofAugutta  ▼.  Bart$t  loo.  oit  (1859),  p.  5S7,  per  Taney  0.  J. 
«  Paul  ▼.  VirghUa  (1S68)  8  WaU,  168,  per  Field  J. 

'  e.  g.  Woi$r§  Piern  oa  Oo,  y.  Texa»  (1900)  177  U.  8.  at  p.  44. 

*  Story,  The  Gonfliot  of  Laws,  ist  edit,  1834. 

*  Ibid.,  a.  37. 

*  Foelix  et  Demangeati  Droit  IntematioDal  FriT^  L  pp.  11,  31. 

7  North  State,  ±e.  Mining  Co.  r.  FiOd*  (1885)  64  Md.  151 ;  Eichard9  v.  difUvn^  *c  Co. 
[looj]  181  Maas.  580. 

*  Banyan  t.  LetmqfCowtar  (1840)  14  Peters'  (8.  C.)  Rep.,  at  p.  199. 
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by  the  legislature,  and  the  legal  presumption  of  admissioii  to  status 
and  capacity  is  at  once  abolished  or  restricted  accordingly  ^.  In 
the  absence  of  any  express  declaration  of  the  sort,  however,  no 
presumption  is  to  be  made  of  a  general  policy  in  the  state  hostile 
to  foreign  juridical  persons.  They  do  not '  carry  a  black  flag,'  but 
are  of  benefit  to  mankind  K  Thus  do  the  lawyers  of  the  United 
States  cut  the  Gordian  knot  of  fiction  with  the  sword  of  comity, 
and  allow  the  foreign  juridical  person  to  assume  a  position  scarcely 
distinguishable  in  practice  from  that  allowed  it  in  the  liberal  system. 

OhfectioM  to  the  Beitrictivs  Ifystem, 

Before  dealing  with  the  liberal  system,  it  will  be  convenient  to 
draw  attention  to  some  of  the  defects  in  the  restrictive  system.  In 
doing  so  certain  distinctions  can  be  drawn  which  the  restrictive 
system  ignores,  and  upon  which  the  liberal  system  insists  as  funda- 
mental. 

Whatever  may  be  the  merits  of  the  theories  of  Laurent  and  his 
school  from  the  point  of  view  of  logical  subtlety,  they  have  one 
.  conspicuous  defect,  that  they  are  at  variance  with  fact.  The  inter- 
national activity  of  juridical  persons  of  all  sorts  is  constantly  on 
the  increase.  The  necessities  of  civilization  will  not  allow  them  to 
be  restricted  each  within  a  single  state,  but  compels  them  to  be 
admitted  to  operate  abroad.  To  deprive  all  foreign  juridical 
persons  of  civU  personality  would  be  an  incalculable  injury  to 
civilization  in  general  and  commerce  in  particular;  and  such 
would  be  the  effect  of  an  application  of  the  theory  in  practice. 
The  capacities  of  a  foreign  juridical  person  must  be  ruled,  it  is 
said,  by  the  territorial  law.  But  a  juridical  person  has  only 
the  capacities  of  the  constitution  granted  it  by  the  laws  of  its 
state  of  origin,  and  the  type  of  constitution  of  the  juridical 
persons  of  no  two  states  is  exactly  similar  in  character.  In 
consequence,  although  it  is  conceivable,  it  Ib  highly  improbable  that 
the  capacities  originally  granted  to  it  would  extend  to  enable  it  to 
assume  the  character  of  a  juridical  person,  even  of  similar  type,  of 
some  other  state,  and  thus  to  have  another  character  forced  upon  it 
instead  of  its  original  character.  An  English  limited  company,  for 
instance,  would  be  quite  incapable  of  acting  as  a  French  ioeiet^ 
ananyme,  or  as  a  German  Aitien^eielUcAq/t ;  its  directors  would  not 
have  the  necessary  powers,  its  shares  would  not  fulfil  the  neces- 
sary conditions,  its  methods  of  declaring  its  will  and  all  its  other 

>  AmWfio,  dte.  Oo.  t.  PMntylvania  (1888)  135  U.S.  181 ;  Paul  t.  rirgimia  (1868} 
8  WaU  (S.  0.)  168  ;  X^ayitft,  ^c  Co.  ▼.  Fnnek  (1855)  18  Heir.  (S.  C.)  404.  AYnongat 
the  StotM  of  the  Union  these  powers  are  reetrieted  by  Art.  i,  s.  8,  oUiise  3,  of  the 
Constitation,  and  by  s.  i  of  the  fourteenth  Amendment. 

*  Ikmariti  t.  ^oeUr  (1891)  laS  N.  T.  385. 
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internal  actiyities  would  be  irr^ular.  Were  any  country  strictly 
to  apply  the  principle  that  the  capacities  of  foreign  juridical  persons 
must  be  governed  by  the  territorial  law,  it  would  practically  be 
prohibiting  them  from  operating  or  performing  any  legal  act  at  all 
within  its  territories.  To  show  that  the  theory  would  have  such 
a  result  is,  at  the  present  day,  a  reductio  ad  abrurdum.  The  modem 
civilized  world  has  agreed  to  difiBsr  from  Laurent  as  to  the  policy  it 
ought  to  pursue  with  respect  to  juridical  persons  in  general  and 
foreign  juridical  persons  in  particular ;  and  all  the  more  readily, 
because  the  policy  advocated  and  the  theories  maintained  by  the 
eminent  jurist  were  not  uninfluenced  by  certain  personal  preposses- 
sions with  which  modem  thought  is  at  variance.  He  has  a  strong 
opinion  about  Roman  Catholic  religious  associations/ qui  sont  la  l^pre 
des  pays  oatholiques ; '  about  their  benefactors,  *  auxquels  une  Eglise 
avide  de  domination  et  de  richesses  vend  un  del  imaginaire ; '  about 
their  purpose,  ^  monachisme,  et  ce  qui  Taccompagne  n^essairement, 
I'ignorance,  la  paresse,  la  mendicit^,  le  fanatisme  et  les  t^n^bres  de 
I'intelligence  et  de  r&me.'  This  opinion  he  extends  to  all  incorpo- 
ration because  of  its  element  of  perpetuity,  by  which  man  perpetu- 
ates 'sa  faiblesse  plus  que  sa  grandeur,  car  sa  grandeur  consiste 
dans  sa  perfectibility  infinie.'  Even  commercial  association  does 
not  escape  the  general  reprobation, '  qui  trop  souvent  devienne  un 
moyen  de  faire  des  dupes  ^.'  One  may  say  that  the  principal 
exponent  of  the  restrictive  system  has  argued  from  a  premiss  not 
purely  juridical. 

It  is  no  sufficient  answer  to  a  theory  to  say  that  it  is  inconvenient. 
But  it  may  also  be  said  that  much  of  the  reasoning  by  which  the 
restrictive  system  is  supported  is  not  only  inconvenient,  but  un- 
sound. Let  us  admit  for  the  present  the  truth  of  the '  fiction '  theory, 
leaving  it  to  be  criticized  in  its  proper  place  in  connexion  with 
the  liberal  system.  But  even  when  that  admission  has  been  made, 
still  it  appears  that  to  draw  from  it,  in  the  manner  stated,  the 
conclusion  that  a  foreign  juridical  person  is  incapable  of  enjoy- 
ing civil  personality  abroad,  or  of  possessing  a  personal  lawj  is  to 
be  guilty  of  a  serious  confusion.  The  German  language,  by  means 
of  ^e  words  Rechtrfdhigkeit  and  Zwechthdtigheit^  calls  our  attention 
to  the  fact  that  every  person  has  two  sorts  of  capacity.  He  has 
a  private  capacity  in  law,  the  capacity  to  be  recogxdzed  as  the 
subject  of  rights ;  and  he  has  a  public  capacity  in  society,  the 
capacity  to  fulfil    his  mission  in  the  world'.      The  difference 

>  Laurent,  loo.  oit.,  a.  7a. 

*  <  L'ammetiere  i  oorpi  morali  esteri  a  godere  del  diritti  oiTili  non  vuol  dire 
ammetterli  ad  eaercitare  le  lore  funzioni,'  Court  of  Cass.  Turin,  judgment  of 
November  18,  x88a. 
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between  the  two  is  particularly  olear  in  the  case  of  jaridieal 
persons.  They  have  two  sorts  of  function  to  perform.  On  the 
one  hand  they  can  sue  and  be  sued,  contract^  and  own  property. 
These  are  their  civil  capacities.  On  the  other  hand  they  have 
their  purpose  to  fulfil ;  they  can  educate,  heal  the  sick,  insure  lives, 
or  mine  gold.  This  we  may  call  their  capacity  to  discharge  their 
functions,  or  functional  capacity.  There  is  nothing  in  the  nature 
of  a  juridical  person  to  prevent  it'  from  exercising  the  former  with- 
out exercising  the  latter.  A  commercial  company  may  sue  for 
a  debt  in  a  country  without  carrying  on  any  business  there.  A 
state  may  buy  goods  in  a  foreign  country  without  exercising  any 
function  of  government  there.  All  reasoning  hostile  to  the  status 
and  capacity  of  foreign  juridical  persons  based  upon  the  fact  that 
they  concern  social  interests,  and  are  therefore  inseparably  con- 
nected with  the  organism  of  some  particular  state,  ignores  this 
distinction.  Their  functional  capacities  may  concern  the  social 
interests  of  a  particular  state,  but  their  civil  capacities  do  not. 
The  mere  power  to  sue  and  be  sued,  to  contract  and  own  property, 
bears  no  special  relation  to  any  one  social  organism  rather  than 
another,  and  can  be  exercised  in  any  state  without  interfering  with 
that  state's  right  to  direct  its  own  policy.  An  Italian  religious 
order  can  make  a  contract  in  France  without  infringing  any  law 
against  religious  association.  An  English  land  company  can  sue 
a  debtor  in  Russia  without  infringing  the  Russian  laws  against  the 
owning  of  real  estate  by  foreigners.  The  same  confusion  appears 
in  the  conclusion  that  a  foreign  juridical  person  has  no  status  or 
capacity  because  its  existence  is  indistinguishable  from  its  object. 
Suppose  that  its  object  can  be  pursued  and  its  functional  capacity 
exercised  in  the  country  of  its  origin  only,  and  that  it  can  have  no 
object  and  can  exercise  no  frinctional  capacity  abroad ;  none  the 
less  can  it  exercise  civil  capacity  abroad,  because  the  exercise  of 
civil  capacity  does  not  necessarily  entail  the  exercise  of  any 
funotioxial  capacity.  Of  the  two  capacities  it  is  the  functional 
capacity  only  that  concerns  social  interests.  The  true  conclusion, 
therefore,  to  be  drawn  from  the  premiss  that  social  interests  are 
involved  in  the  existence  of  every  juridical  person  is  that  foreign 
juridical  persons  must  obtain  the  express  permission  of  the  terri- 
torial authorities  before  exercising  their  functional  capacity,  and 
no  conclusion  can  be  drawn  limiting  their  power  to  exercise  civil 
capacity.  A  foreign  commercial  association,  for  instance,  ought  to 
obtain  some  recognition  before  it  carries  on  a  regular  business  by 
opening  a  branch  office  or  agency ;  but  it  should  need  no  recogni- 
tion to  enable  it  to  perform  isolated  acts  in  tho  law  connected  with 
the  business  carried  on  by  it  in  its  domestic  state.    In  practice 


ApriiyiQo;.]  Status  of  Foreign  Corporations  and  the  Legislature.  i6d 

this  distinctioii  is  clearly  recognized  in  our  own  law  as  to  service     { 
of  process,  and  in  that  of  the  United  States  ^. 

Laurent  restricts  foreign  juridical  persons  by  overstraining 
social  interest,  public  policy,  and  the  reality  of  statutes.  In  the 
United  States  an  opposite  result  is  obtained  by  overstraining,  it  is 
said,  the  doctrine  of  comity.  It  is  impossible  to  discuss  here  the 
general  validity  of  that  doctrine,  but  it  is  clear  that  the  American 
theories  stand  or  £eJ1  with  it.  They  must  be  rejected  at  the  outset 
by  the  extensive  school  of  jurists  for  whom  comity  is  a  meaningless 
word  in  private  international  law  ^  Even  if  the  doctrine  of  comity 
be  accepted,  there  are  difficulties  in  the  way  of  receiving  it  as 
a  complete  solution  of  the  problems  to  which  the  fiction  theory 
gives  rise.  A  mere  absence  of  hostile  policy,  to  be  implied  by  the 
Courts  from  the  silence  of  the  legislature,  is  a  feeble  agency  by 
means  of  which  to  confer  personality,  and  to  recognize  the  personal 
law  of  an  entity  which  is  naturally  incapable  of  possessing  any 
such  thing.  The  recognition  of  a  foreign  juridical  person,  which 
can  exist  only  in  the  contemplation  of  one  law  or  another,  is 
nothing  less  than  a  recreation  ^  and  a  recreation  involves  an  act  of  , 
sovereignty.  The  fact  of  the  matter  is  that  no  act  of  sovereignty 
is  performed ;  and  if  the  Courts  act  as  if  it  had  been,  they  are 
making  an  assumption  of  the  functions  of  the  legislature  which  no 
legal  fiction  of  implied  recognition,  no  phrase  as  to  the  comity  of 
the  nation,  can  palliate  or  conceal.  In  consequence,  apparently,  of 
a  realization  of  these  difficulties,  a  subsidiary  theory  has  been  ad- 
vanced to  assist  comity.  The  personality  of  the  foreign  juridical 
person,  it  is  said,  never  comes  into  jeopardy ;  it  stays  at  home  and 
operates  abroad  by  its  agents  ^.  In  the  first  place,  if  this  is  a  true 
account  of  the  legal  position  of  foreign  juridical  persons,  we  need 
not  trouble  about  comity  at  all ;  for  no  comity  is  necessary  to 
confer  upon  an  agent  an  attribute  which  he  enjoys  like  any  other 
natural  person.  But  it  is  apparent  that  the  supplementary  theory 
is  powerless  to  assist  the  shortcomings  of  comity.  Its  enundators 
have  been  misled  by  a  too  concrete  and  pictorial  mode  of  thought. 
According  to  the  common  law,  it  is  well  known,  a  juridical 
person  can  act  nowhere,  at  home  or  abroad,  except  by  agents. 
No  doubt  persons  who  have  made  contracts  of  agency  can  cross 
physical  frontiers ;  but  the  frontiers  which  they  must  cross  to  over- 
come the  difficulties  of  the  fiction  theory  are  not  physical,  but 

1  <  It  is  well  settled  that  a  single  isolated  act  is  not  the  canrying  on  of  business 
by  a  foreign  eonpormtion,'  FranoUy  t.  Ptt.  Ga«ua«y  On.  (1903)  124  F.  R.  259. 

*  See  PiUet,  Frineipes  de  Droit  International  Priv6,  passim. 

*  See  The  Legal  Personality  of  Foreign  Corporations,  L.  Q.  B.  xxii.  p.  1 78,  by  the 
present  writer. 

*  Bank  ^Augutla  T.  EarUf  loc.  cit.,  p.  588. 
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juridical.  There  is  here  no  question  of  a  physical  capacity  of  the 
principal  to  take  a  journey  to  a  foreign  land,  but  of  its  juridical 
capacity  to  be  regarded  as  the  subject  of  rights  by  a  foreign  law. 
Ea  hypothed  the  principal,  apart  from  comity,  cannot  be  so  re- 
garded :  it  is  non-existent  in  the  eye  of  the  foreign  law ;  and  if  the 
principal  is  non-existent,  the  agent  is  no  agent;  for  how  can  there 
be  an  agent  without  a  principal  ? 

E.  Hilton  Young. 

{To  be  continued.) 
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CIRCUIT  REFORM. 

IN  June  1899  the  General  Council  of  the  Bar  issued  a  repoii 
upon  the  administration  of  Criminal  Business  at  Assizes,  in 
which  they  stated  that,  in  their  opinion,  it  was  carried  on  under 
the  present  circuit  system  at  a  great  waste  of  judicial  time  and 
energy,  and  at  an  extravagant  cost  to  the  country,  that  prisoners 
were  kept  waiting  their  trial  in  gaol  for  unreasonable  lengths  of 
time,  that  many  innocent  persons  were  punished  without  trial,  and 
that  even  the  guilty  were  punished  before  they  were  tried.  The 
Council  recommended  the  appointment  of  either  a  Royal  Com- 
mission or  a  Departmental  Committee  of  the  Home  Office  to  inquire 
and  to  examine  several  suggested  schemes  of  reform  so  that  the 
best  might  be  adopted.  In  answer  to  a  question  in  the  House  of 
Commons  Mr.  Balfour,  the  then  Prime  Minister,  stated  that  there 
was  no  reason  for  a  Royal  Commission  as  all  the  facts  were  already 
in  the  hands  of  the  public,  and  that  the  matter  had  been  for  some 
time  under  the  consideration  of  the  Lord  Chancellor,  who,  he  be- 
lieved, would  have  some  proposals  to  make  of  a  legislative  character 
before  long.  More  than  six  years  have  since  elapsed,  and  no  legis- 
lation has  been  proposed  in  the  meantime  which  can  in  any  way  be 
said  to  mitigate  the  evils  disclosed  in  the  report.  Soon  after,  in  the 
same  year,  it  became  necessary  for  the  Government  to  obtain  the 
sanction  of  the  House  of  Commons  to  the  appointment  of  an 
additional  Chancery  Judge.  In  the  ensuing  debate  the  -circuit 
system  was  discussed.  It  is  interesting  to  recall  the  observations 
which  were  then  made  by  some  members  of  the  present  Cabinet. 
Sir  Henry  Fowler^  speaking  early  in  the  debate,  said  : 

*  Our  difficulties  arise  both  in  criminal  and  civil  tribunals,  and  it 
is  to  be  regretted  that  oui*  criminal  judicial  system  even  now  allow 
so  long  an  interval  often  to  elapse  between  the  committal  of  a 
prisoner  for  trial  and  his  trial.  It  is  a  very  poor  consolation  to 
a  man  who  has  been  in  prison  three  or  four  months  to  be  discharged 
without  a  stain  upon  his  character.' 

Mr.  Haldane  remarked : 

*  I  am  extremely  glad  to  hear  .  .  .  that  the  Government  are  about 
to  make  some  propc^als  for  the  reform  of  the  judicial  system  of  the 
country,  which  would  afford  an  opportunity  of  full  discussion  in  this 
House.    I  am  sure  such  an  occasion  would  be  of  great  interest  and 
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that  the  whole  matter  of  the  administration  of  justice  woold  be 
debated  very  fully  with  a  view  to  the  removal  of  what  is  conceded 
to  be  the  very  great  evils  of  the  existing  system.' 

Mr.  Asquith,  winding  up  the  debate,  added  : 

'  What  I  wish  to  impress  upon  the  Qovemment  is  that  between 
now  and  next  session  they  should  take  the  opportunity  of  recon- 
sidering the  whole  of  our  judicial  arrangements,  not  merely  in 
Chancery  but  in  the  Queen's  Bench,  with  the  view  of  dealing 
adequately  and  permanently  with  the  question.' 

The  circuit  system  has  always  been  defended  upon  the  grounds 
that  it  brings  justice  to  every  man's  door,  that  the  liberty  of  the 
humblest  subject  ought  to  be  safeguarded  by  His  Majesty's  judges, 
and  that  it  is  popular  in  the  country.  'No  lawyer/  said  the 
present  Attomey-Qeneral  in  the  course  of  the  above  debate,  *  is 
wedded  to  the  circuit  system ;  it  is  antiquated,  troublesome,  and 
costly.  The  people  of  the  country  prefer  the  circuit  system, 
they  are  willhig  to  pay  for  the  circuit  system,  and  I  do  not 
see  any  reason  for  not  gratifying  the  popular  wish.'  If  the 
question  involved  was  merely  one  in  regard  to  the  waste  of  judicial 
time,  it  would  be  possible  to  concede  this  argument.  But  the 
gross  injustice  of  keeping  men  for  months  in  prison  without  an 
opportunity  of  establishing  their  innocence  is  surely  a  reason  for 
pressing  upon  the  public  conscience  the  moral  duty  to  end  or  mend 
the  present  system.  That  the  evil  continues  is  evident  from  the 
following  tables,  which  show  the  length  of  time  prisoners  have  been 
detained  before  trial  at  the  . 


Table  I. 

Total  number  of  persons  in  prison  for  over  eight  weeks  awaiting 
trial  at  Assizes : 


Year. 

Totol  of 

Persons 

for  Trial. 

Totol  in  Prison  before  Trial. 

Totol  in 
Prison  orer 

8  weeks 
before  Trial 

8-13  weeks. 

ia>i6weeks. 

Over  16 
weeks. 

1897 
1898 
1899 
1900 
1901 
1902 
1903 
1904 
1905 

2437 
2628 

2565 
2231 

2338 
2607 

2532 
2621 
2724 

249 
261 
296 
227 
222 
269 
234 
282 
290 

137 
146 
179 
118 
141 
150 
144 
145 
136 

120 
106 

lOI 

64 
66 

108 

94 
102 

84 

606 
513 
576 
399 
439 

517 
472 
529 
509 
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Table  IL 
Number  of  perBons  in  prison  for  over  eight  weeks  awaiting  trial 
at  Assizes  subsequently  acquitted : 


Total  in  Prison. 

Total  in 

Year. 

Prison  over 

8-1  a  weeks. 

I  a- 1 6  weeks. 

Orer  16 
weeks. 

8  weeks. 

1897 

47 

27 

30 

104 

1898 

48 

23 

15 

86 

1899 

70 

38 

18 

126 

1900 

51 

19 

12 

82 

1901 

27 

21 

9 

57 

1902 

36 

22 

20 

78 

1903 

4a 

26 

»3 

81 

1904 

68 

20 

18 

96 

1905 

33 

17 

14 

64 

These  figures  relate  only  to  Assizes  and  are  the  latest  available.  If 
the  number  at  Quarter  Sessions  were  added,  there  would  be  a  con- 
siderable increase.  In  the  year  1905,  for  example,  1559  persons 
were  detained  over  eight  weeks  in  prison  before  tbey  were  given 
in  charge  to  a  jury  at  either  Assizes  or  Quarter  Sessions,  and  of 
these  no  less  than  165  were  acquitted.  The  facts  thus  disclosed  are 
in  direct  contravention  of  the  promise  contained  in  Magna  Carta, 
'  To  no  one  will  we  refuse  or  delay  right  or  justice.' 

*  Under  the  present  arrangements  for  the  trial  of  prisoners  at 
assizes  or  quarter  sessions/  as  Sir  John  Macdonell  states  in  the 
Introduction  to  the  Criminal  Statistics  just  issued,  *  lone  periods  of 
detention  are  unavoidabljB  in  which  the  nature  of  the  aUeged  crime 
or  the  character  of  the  accused  person  renders  it  necessary  to  detain 
him  in  custody  until  the  trial.  It  will  be  observed  that  about  one 
half  of  the  persons  detained  twelve  weeks  and  upwards  were  for 
trial  at  assizes.  In  Lancashire  and  Yorkshire  assizes  are  held  four 
times  a  year ;  in  other  counties  three  times.  If  the  assizes  were 
held  at  equiddstant  dates,  there  would  still  be  intervals  of  about 
seventeen  weeks  between  one  assize  and  the  next' 

The  suggestion  that  a  committee  of  inquiry  should  be  appointed 
has  been  deprecated.  It  is  said  that  inquiry  is  unnecessary  as  the 
facts  are  well  known.  But  it  may  safely  be  answered  that  no  single 
individual  is  fully  cognizant  of  the  working  of  the  criminal  ad- 
ministration of  justice  throughout  the  country  and  its  effect  upon 
all  concerned.  The  judges,  who  go  circuity  can  doubtless  supply 
much  if  not  all  the  information  required  as  to  Assizes :  but  they  do 
not  see  the  working  of  Quarter  Sessions.  True  some  of  them  have 
sat  as  Chairmen  of  Quarter  Sessions ;  but  knowledge  confined  to 
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one  county  is  inBuffioient ;  it  must  extend  to  all.  The  offieials  at 
the  Home  Office  can  supply  statistical  infonnation,  but  statistios  in 
a  matter  of  this  kind  are  but  dry  bones  and  lack  the  flesh  of  reality. 
It  is  impossible  to  disregard  local  historical  associations  and  local 
convenience  in  framing  a  new  system.  The  members  of  a  com- 
mittee of  inquiry  would  be  asked  not  only  to  ascertain  the  facts 
but  to  elicit  local  opinion  and  to  draft  a  scheme  which  should  be 
adapted  to  meet  local  aspirations  so  far  as  might  be  consistent  with 
the  due  administration  of  j  ustice  and  economy.  In  these  days  it  must 
be  recognized  that  ideal  reforms  are  impossible,  and  only  reforms 
which  can  pass  through  the  House  of  Commons  are  worth  discussion. 
In  the  absence  of  fuller  information  it  is  difficult  to  make  any 
suggestions  other  than  those  of  a  purely  tentative  character.  The 
object  to  be  attained  is  easily  stated.  Every  prisoner  ought  to  be 
entitled  as  of  right  to  claim  his  trial  within  two  months  of  his 
committal  by  a  jury  of  his  county  and  before  a  competent  judge 
skilled  in  the  criminal  law  sitting  in  the  county.  It  is  evident  that 
the  judges  of  the  High  Court  could  not  hold  six  assizes  in  the 
year  without  the  total  disorganization  of  their  civil  work.  This 
leads  to  the  suggestion  that  the  time  has  come  for  the  severance  of 
civil  from  criminal  business.  London  affords  a  precedent.  There,  the 
entire  criminal  business — apart  from  cases  stated  for  the  opinion  of 
the  High  Court  and  cases  summarily  dealt  with  by  the  magistrates 
— is  efficiently  discharged  by  the  Central  Criminal  Court  and  the 
Quarter  Sessions  north  and  south  of  the  Thames ;  and  sittings  of 
these  courts  take  place  in  each  month  of  the  year  except  August. 
During  the  year  1905,  3437  prisoners  were  tried  in  these  courts. 
Four  only  were  kept  in  prison  for  more  than  eight  weeks  before 
their  trial,  and  of  these  none  was  acquitted.  The  Lord  Chief 
Justice  was  able  to  inform  His  Majesty  at  the  opening  of  the  new 
Sessions  House  for  the  Central  Criminal  Court  that  *  the  characteristic 
of  this  Court  is  the  frequency  of  the  sessions  to  which  in  large 
measure  the  satisfactory  performance  of  its  duties  is  due ;  not  less 
than  twelve  times  a  year  by  statute  its  sittings  are  held  with  the 
result  that  no  person  need  remain  untried  for  a  period  of  more  than 
three  weeks.'  Why  should  not  a  court  somewhat  on  the  lines 
of  the  Central  Criminal  Court  with  modifications  to  suit  local 
requirements  be  established  in  each  county  1  The  objection  at 
once  raised  is  that  it  would  be  impossible  to  send  a  High  Court 
Judge  to  all  of  them.  These  courts,  however,  need  not  sit  more 
than  six  times  a  year,  and  it  would  be  possible  for  one  judge 
by  making  a  circuit  to  preside  at  a  number  of  them  in  suc- 
cession*  Might  not  a  new  order  of  judges  be  appointed  solely 
to  administer  criminal  justice  and  to  make  the  circuit  of  these 
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courts  ?  The  creation  of  such  an  order  would  do  away  with  the 
present  necessity  of  calling  upon  judges,  appointed  to  the  High 
Court  for  their  experience  in  civil  causes  and  unfamiliar  with 
criminal  business,  to  try  crime.  It  would  be  essential  to  procure 
as  judges  men  of  the  highest  character  and  ripe  experience  in 
criminal  trials  and  to  give  them  a  position  and  dignity  equal  to 
that  of  the  High  Court  Judges.  In  considering  the  question  of 
expense,  however,  there  can  be  little  doubt  that  such  men  could  be 
attracted  from  the  Bar  by  a  salary  of  £3,000  a  year.  The  salary 
attached  to  a  County  Court  Judgeship  is  £1,500  a  year,  and  it  is 
common  knowledge  Uiat  men  of  very  high  standing  at  the  profession 
have  been  amongst  the  candidates  for  these  offices.  The  complete 
severance  of  criminal  business  from  the  High  Court  would  naturally 
lead  to  a  reduction  in  the  number  of  the  High  Court  Judges. 

Assuming  the  establishment  of  a  new  criminal  court  in  each 
county,  questions  next  arise  as  to  the  extent  of  its  jurisdiction  and 
the  constitution  of  its  bench.  If  it  were  possible  to  disregard 
existing  institutions  and  to  frame  an  ideal  scheme,  no  doubt  it 
might  be  advisable  to  concentrate  in  the  new  court  the  entire 
criminal  business  now  discharged  at  Assizes  and  Quarter  Sessions, 
so  that  the  new  courts  and  petty  sessions  would  form  the  only 
criminal  tribunals  with  a  criminal  court  of  appeal.  Such  a  sug- 
gestion, however,  would  raise  strong  opposition,  and  even  if  desir- 
able can  hardly  be  considered  practical.  The  criminal  jurisdiction 
of  the  Assizes  would  naturally  have  to  be  transferred  to  the  new 
courts  as  the  Assize  judges  would  cease  to  try  crime.  At  present 
criminal  trials  at  County  Quarter  Sessions  are  conducted  by  unpaid 
Chairmen  and  Deputy  Chairmen  selected  by  the  magistrates  from 
themselves.  Although  the  magistrates  sit  along  with  the  presiding 
judge  they  do  not  in  practice  intervene  until  the  trial  is  concluded ; 
then  they  are  consulted  as  to  the  sentence  to  be  passed.  It  is 
claimed  for  this  tribunal  that  it  is  economical  and  that  the  magis- 
trates by  their  attendance  acquire  an  experience,  which  is  subse- 
quently useful  in  the  discharge  of  their  duties  at  petty  sessions.  In 
some  counties  the  functions  of  the  presiding  judge  are  efficiently 
performed  by  men  of  legal  education  and  experience,  who  give  their 
services  voluntarily ;  in  others,  it  must  be  admitted  that  juries  do 
not  obtain  that  assistance  from  the  bench  which  in  justice  to 
themselves  and  the  prisoners  they  ought  to  receive.  On  the  whole 
it  would  seem  desirable  to  transfer  to  the  new  courts  the  jurisdiction 
of  trying  prisoners  now  committed  to  the  County  Quarter  Sessions. 
For  the  purpose  of  dealing  with  the  minor  offences  now  tried  at 
Assizes  and  all  the  offences  now  tried  at  the  County  Quarter 
Sessions,  it  would  be  necessary  to  appoint  judges  for  each  county 
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in  addition  to  the  new  order  of  Criminal  Judges.  In  some  counties 
it  might  be  possible  to  obtain  men  with  the  requisite  legal  training 
to  render  gratuitous  service  in  this  capacity,  just  as  they  now  act  at 
Quarter  Sessions :  but  their  appointment  would  have  to  be  subject 
to  the  approval  of  the  Lord  Chancellor.  In  counties  where  such 
assistance  would  not  be  available,  it  would  be  necessary  to  establish 
the  office  of  a  County  Recorder,  whose  salary  would  be  payable  out 
of  the  county  fund. 

With  regard  to  Borough  Sessions,  the  difficulties  are  greatei*. 
These  vary  from  sessions  where  there  is  always  a  considerable 
calendar  of  prisoners  for  trial,  to  sessions  where  the  Recorder  is 
more  often  than  not  presented  with  white  gloves.  The  Recorders 
are  only  required  to  hold  four  sessions  in  the  year — one  in  each 
quarter — and  they  are  free  to  fix  the  dates  of  their  sittings. 
Sessions  may  be  held  more  frequently,  if  the  Recorder  thinks  fit,  or 
if  the  Secretary  of  State  so  directs.  There  would  be  no  necessity 
for  any  change  in  Boroughs 'where  sessions  are  already  held  six 
times  a  year,  or  where  the  Borough  Council  would  be  willing  to 
arrange  that  sessions  should  be  so  held  either  by  the  Recorder 
himself  or  by  the  Recorder  and  a  Deputy  sitting  alternately.  With 
regard  to  Boroughs  where  no  such  arrangement  could  be  made, 
difierent  modes  of  treatment  can  be  suggested.  It  would  be  possible 
to  transfer  the  jurisdiction  as  to  the  trial  of  prisoners  absolutely 
from  the  Borough  Sessions  to  the  new  County  Criminal  Court, 
charging  the  Borough  as  part  of  the  County  with  the  expense.  Or 
it  would  be  possible  to  leave  the  jurisdiction  of  the  Borough  Ses- 
sions intact  and  to  confer  a  concurrent  jurisdiction  on  the  new 
court,  so  that  prisoners  committed  in  the  Borough  might  daim  to 
be  tried  at  the  County  Criminal  Court,  if  its  next  sitting  preceded 
the  Borough  Sessions.  In  this  case  the  Borough  would  be  called 
upon  to  contribute  a  grant  to  the  expenses  of  the  new  court.  In 
lieu  of  charging  the  Borough  with  any  expenses,  it  might  be 
arranged  that  they  should  contribute  the  services  of  their  Recorder. 
The  case  of  each  Borough  would  require  separate  consideration.  It 
is  not  the  intention  to  lay  down  any  hard  and  Cast  lines,  but  to 
show  that  there  is  good  ground  for  believing  that  a  committee  of 
inquiry  could  arrive  at  a  practical  and  economical  scheme  of  reform. 
It  would  be  impossible  in  this  article  to  deal  fully  with  the  subject 
of  civil  reform.  But  it  may  be  indicated  that,  by  taking  away  the 
criminal  work  of  the  Assizes,  it  would  no  longer  be  necessary  for  the 
judges  of  the  High  Court  to  go  to  towns  where  there  are  no  causes 
for  trial,  and  it  would  become  easier  to  concentrate  civil  business  at 
centres  readily  accessible  by  rail  from  the  surrounding  districts. 

Cecil  V.  Barbinqton. 
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A  NOTE  ON  RETAINER. 

A  FEW  yean  ago  Romer  J.  (as  he  then  was)  gave  a  rather 
startling  decision,  to  the  effect  that  an  executor  was  entitled 
to  retain  against  a  creditor  of  a  higher  degree,  of  whose  debt  he 
had  no  notice  when  he  retained  (re  Flwfyer  [1898]  2  Ch.  569). 
Inasmuch  as  retainer  may  fairly  be  described  as  an  '  act  of  the 
mind/  it  is  perhaps  a  little  diflScult  to  determine  exactly  when 
it  may  be  supposed  to  have  taken  place ;  and  the  learned  judge 
did  not  discuss  that  point.  Perhaps,  on  general  principles,  it 
might  be  assumed  that  retainer  was  effected  at  the  expiration  of 
a  year  from  the  testator's  death.  But  a  much  more  interesting 
question  arises  as  to  the  authority  of  the  rule  itself. 

Romer  J.  avowedly  based  his  decision  on  the  case  of  Harman  v. 
Herman  (1685)  9  Shower,  479;  since  which  decision  'it  has  been 
considered  settled  law  that  an  executor  who  pays  creditors  without 
notice  of  the  existence  of  a  creditor  of  a  higher  degree,  is  not  liable 
to  account  for  the  sums  so  paid  at  the  instance  of  that  creditor ' 
(p.  565).  Retainer,  said  the  Court  in  effect,  is  payment ;  and  so 
Harman  v.  Harman  governs  the  point.  Retainer  by  an  executor 
against  an  unknown  creditor  of  higher  degree  is  valid,  because 
payment  under  such  circumstances  is  valid. 

Now  it  is  an  odd  fact  that  Harman  v.  Harman  decided  just  the 
contrary;  and  so,  if  Romer  J.'s  statement  be  correct,  we  have 
arrived  at  the  somewhat  curious  canon  of  judicial  precedent :  that 
a  case  is  an  authority  for  the  opposite  of  that  which  it  decides. 

Harman  v.  Harman  was  a  case  in  which  an  administrator  was 
sued  on  a  bond  debt  of  his  intestate,  and  pleaded  j^^m^  adminutravit. 
The  jury  found  that  the  defendant  had  paid  money  (due)  on  simple 
contract,  not  having  notice  of  the  bond. 

The  report  apparently  relied  upon  by  Romer  J.  is  that  of  the 
notoriously  inaccurate  Shower,  who  puts  the  case  as  arising  on 
demurrer;  but,  to  do  him  justice,  the  reporter,  though  making  the 
Court  lean  to  the  defendant's  view  of  the  case,  refrains  from 
recording  any  decision,  expressly  stating  an  Adfoumaiur.  Nor 
does  Shower's  subsequent  editor.  Leach,  go  beyond  the  admissions 
in  Shower's  report ;  for  his  side-note  merely  says  that  an  executor 
may  plead  judgment  recovered  on  a  simple  contract,  as  an  answer  to 
an  action  on  a  bond  of  which  he  had  no  notice.  The  report  in  the 
anonymous  3  Modem  (p.  1 15)  is  equally  non-committal. 


172  The  Law  Quarterly  Beview.  [No.  xc. 

But  a  much  more  satisfactory  account  of  the  case  is  given  in 
Comberbach,  at  p.  35  (not  p.  115,  as  stated  by  Leach),  where  it  is 
reported  on  a  motion  for  judgment  on  the  finding  of  the  jury. 
The  defendant  urged  every  point — that  he  could  not  have  notice  of 
a  bond  as  he  could  of  a  judgment,  that  the  testator  might  have  pre- 
ferred either  debt  (though  of  course  the  executor  could  not  in  these 
days),  that  in  an  action  of  debt  brought  on  a  judgment  on  simple 
contract  an  executor  was  bound  to  pay  before  he  paid  a  debt  on  a 
bond.  But  Wythens  J.  pointed  out  that  the  analogy  in  the  last 
case  was  imperfect,  as  there  the  defendant  paid  under  compulsion, 
whilst  in  the  case  at  bar  the  payment  was  voluntary.  It  was, 
apparently^  the  last  argument  which  decided  the  Court.  At  any 
rate,  Comberbach  expressly  says  that  in  Michaelmas  of  3  Jac.  I 
(i  U)  'it  was  afterwards  adjudged  for  the  plaintiff.'  And  he 
gives  as  his  side*note  :  '  Debts  paid  on  Contract  no  Plea  to  Debt  on 
Bond.' 

It  has  been  urged  that  Shower's  veracity  was  not  of  the  highest 
order ;  and  it  may  be  admitted  that  something  of  the  vagueness 
which  characterizes  the  famous  appropriator  of  Comberbach's 
patronymic  may  be  observed  in  the  writings  of  the  earlier 
bearer  of  the  name.  Sir  Francis  Wythens,  too,  is  hardly  a  person 
who  inspires  complete  confidence.  It  may  be  worth  while  inquiring 
a  little  further  into  the  accuracy  of  this  indifferent  trio. 

I^ow  where  the  unknown  debt  was  a  judgment  or  other  record, 
it  is  beyond  measiure  dear  that,  as  a  general  rule,  the  executor  was 
at  one  time  guilty  of  a  devastavit  if  he  paid  inferior  claims.  There 
were  two  alleged  exceptions:  the  first  where  the  judgment  was 
recovered  in  a  county  other  than  that  in  which  the  deceased 
and  the  executor  resided,  the  other  where  the  record  was  not  a 
judgment,  but  a  decree  of  a  Court  of  Equity.  But  the  former 
exception  was  definitely  ruled  out  by  the  Court  of  Common  Bench 
in  1590,  in  the  case  of  Littleton  v.  Eilfbins  (Cro.  Eliz.  793),  often 
quoted  as  an  authority ;  and  the  latter  was  repudiated  by  Lord 
tfefireys  in  1688,  in  the  well-known  case  oiSearle  v.  Lane  {%  Vem.  88). 
It  was  precisely  to  alleviate  this  hardship  that  the  Act  of  1692 
(4  and  5  W.  and  M.,  c.  20,  s.  3)  and  subsequent  legislation  were 
passed ;  and  the  only  matter  of  doubt  remaining  is  as  to  whether 
the  provisions  of  the  Land  Charges  Act,  19CX)  (s.  %  (3)),  which  for- 
bids the  registration  of  judgments  without  an  order  of  the  High 
Court,  have  operated  to  revive  the  old  rule  by  virtue  of  which 
executors  and  administrators  were  deemed  to  have  notice  o£  every 
judgment  against  their  deceased.  Clearly,  then,  re  Fludf/er  cannot 
be  extended  to  debts  of  record. 

But  here  we  are  met  by  another  doubt.      The   debt   claimed 
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against  the  executrix  in  re  Fludyer  was  a  Crown  debt;  and  a 
Crown  debt  is  a  very  highly  privileged  debt.  The  older  textbooks 
(e.  g. '  Sheppard ',  and  Went  worth  ^)  treat  it  as  ranking  above  every 
other  claim,  whether  of  a  higher  or  equal  degree.  But  this  doctrine 
has  been  substantially  modified  by  re  BetUinck  [1897]  i  Ch.  673, 
which  restricts  the  Crown's  preference  to  debts  of  equal  degree. 
Subject  to  this  modification,  however,  the  preference  of  the  Crown 
has  been  very  recently  reasserted  by  high  authority  (Commiinoners 
o/N.  S.  Wales  v.  Palmer  [1907]  xxiii.  T.  L.  R  304). 

Now  the  Court  and  counsel  in  re  Fludyer  constantly  alluded  to 
the  Crown's  claim  as  a  '  debt  of  higher  degree ' ;  but,  as  a  matter  of 
fact,  the  Crown's  claim  in  that  case  was  for  succession  duty,  which, 
apparently,  is  a  simple  contract  debt ',  as  also  was  (for  all  that  is 
stated  to  the  contrary)  the  debt  in  respect  of  which  the  executrix 
claimed  to  retain.  The  contest  was,  therefore,  not  between  debts 
of  a  higher  and  lower  degree,  but  between  a  preferred  and  an 
ordinary  debt  of  the  same  degree. 

But,  even  if  the  decision  in  re  Fludyer  can  be  justified  on  this 
narrow  ground,  the  case  has  undoubtedly  been  taken  as  an  authority 
for  the  larger  proposition,  that  a  payment  or  retainer  of  a  debt  of 
a  lower  degree  will  be  valid  against  a  claim  on  a  debt  of  higher 
degree  of  which  the  executor  had  no  notice  when  he  paid  or 
retained.  So  far  as  the  proposition  afiects  payment,  it  is  now 
immaterial;  for  re  Samson  [1906]  2  Ch.  584  has  decided  that  an 
executor  may,  since  Hinde  Palmer^s  Act,  deliberately  prefer  a 
creditor  of  lower  degree.  But,  as  regards  retainer,  if  re  Allen 
[1896]  2  Ch.  347  is  good  law,  the  rule  must  still  rest  on  re  Fludyer, 

The  case  apparently  relied  upon  by  the  defendants  in  Barman  v. 
Harmauy  though  it  is  not  specifically  referred  to  in  the  reports  of 
that  case,  was  Britton  v.  BatAurst,  decided  in  1674  by  the  Court  of 
Common  Bench.  The  facts  were  complicated ;  but  three  of  the 
judges  decided  in  favour  of  the  defendant,  on  the  ground  that  an 
executor  who  pays  simple  contract  debts  in  preference  to  specialties 
of  which  he  had  no  notice,  is  excused.  Levinz,  the  fourth  judge, 
however,  vehemently  dissented  from  this  doctrine;  and,  as  he' 
himself  states  (3  Levinz,  115),  Charlton,  one  of  the  majority, 
subsequently  came  over. 

So  far,  then^  we  have  one  divided  authority  for  the  proposition 
in  re  Fludyer^  and  one  decision  {Harman  v.  Harman)  against  it.  A 
generation  later,  in  Oreenwood  v.  Brudnish  (Pre.  Ch.  534  ;  2  Eq.  Ca. 
Ab.  461,  ann.  1720),  the  Court  of  Chancery  gave  its  adhesion  to  the 

^  Touchatone,  p.  477 ;  Offioe  of  an  Executor  (ed.  1774),  p.  133*    Toller  is  mon 
cautious  (p.  365}. 
'  SuoceMion  Duty  Act,  1853,  "•  4>« 
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legal  principle,  by  allowing  a  demurrer  to  a  bill  brought  to  restrain 
a  specialty  creditor  from  suing  an  executrix  de  ion  tort^  who  alleged 
that  she  had  paid  away  all  the  estate  in  satisfying  simple  contract  < 
debts,  she  having  no  knowledge  of  the  existence  of  the  specialty 
creditor's  claim.  And  nothing  there  turned  upon  the  vice  of  the 
administration,  the  claim  of  the  executrix  being  described  as  '  an 
attempt  to  alter  the  course  of  law.' 

So  far  as  can  be  discovered,  no  later  decision  (before  re  Fludyer) 
overrules  Oreemaood  v.  BrudnUk.  In  Davit  v.  Monkhonte  (1799) 
Fits.  76,  the  debt  paid  by  the  executor  was  a  judgment  against 
himself ;  and  so  other  considerations  applied.  In  Hawktm  v.  Day 
(1752)  1  Ambl.  160,  the  superior  debt  was  contingent,  as  well  as 
unknown ;  and  therefore  the  representative  bad  but  followed  the 
ordinary  course  in  paying  first  the  debts  actually  due.  Lord 
Hardwicke's  opinion  on  the  point  under  discussion  was,  accordingly, 
obiter.  In  Simmons  v.  Bolland  (181 7)  3  Mer.  547,  often  quoted  in 
connexion  with  the  last  case,  there  was  no  question  of  rival  debts 
or  want  of  notice ;  but  the  Master  of  the  Rolls  refused  to  decree 
payment  of  legacies  without  an  indemnity  to  the  executor  in  respect 
of  a  contingent  liability  on  a  lease.  The  case  is  curious  as  being 
(probably)  the  last  occasion  on  which  counsel  of  eminence 
ventured  to  aigue  that  legacies  stood  on  the  same  footing,  in  point 
of  claim  for  payment,  as  simple  contract  debts. 

On  the  whole,  it  is  submitted  that  if  the  liability  of  an  executor 
for  preferring  a  debt  of  lower  degree  in  ignorance  of  the  existence 
of  a  higher  comes  before  the  Court  of  Appeal^  the  question  will  have 
to  be  very  carefully  considered. 

Edwabd  Jenks. 
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POSSESSION  AND  OWNERSHIP. 
§  I.     TAe  riff  At  cfpoaesnon. 

IN  taking  up  the  subject  of  possession  and  ownership,  the  first 
thing  to  be  attempted  is  a  definition,  not  of  possession,  but  of 
the  right  of  possession.  Rights  may  be  divided  into  negative  rights 
to  act,  positive  rights  to  act,  and  rights  to  action ;  and  if  we  adopt 
this  division  the  right  of  possession  will  come  under  the  head  of 
positive  rights  to  act.  Rights  which  do  not  impose  duty  may  be 
called  negative  rights.  The  common  notion  is  that  all  rights 
impose  duty,  but  if  we  reflect  a  little  we  shall  find  that  we  often 
say  a  person  has  a  right  to  act  in  a  certain  way  when  we  merely 
mean  he  is  under  no  obligation  not  to  act  in  that  way.  For 
instance,  I  may  have  a  negative  right  to  cross  A*b  land  to  get  to  my 
salt-meadows.  I  am  under  no  duty  not  to  cross,  and  J,  on  the 
other  hand,  owes  me  no  duty  not  to  binder  my  crossing.  He  is  free 
to  construct  such  barriers  as  he  chooses.  Rights  which  impose  duty 
may  be  called  positive  rights.  A  positive  right  may  impose  a  duty 
to  act  or  a  duty  not  to  act.  Rights  which  impose  duty  not  to  act 
are  rights  to  act  without  the  hindrance  of  others,  and  may  be  called 
positive  rights  to  act.  I  may  have,  for  instance,  not  only  a  negative 
right  to  cross  A'a  land,  but  also  a  positive  right  to  do  so — a  right 
that  everybody,  A  included,  shall  do  nothing  to  prevent  my  crossing. 
Rights  which  impose  duty  to  act,  duty,  for  instance,  to  open  a  gate 
and  admit  me  to  a  field  or  to  take  a  jewel  from  a  strong-box  and 
place  it  in  my  hands,  may  be  caUed  rights  to  action. 

Under  the  head  of  positive  right  to  act  we  may  place  positive 
right  to  deal  with  a  tiling,  that  is  to  say,  right  to  deal  with  it 
without  the  interference  of  others.  This  right  imposes  a  duty 
of  non-interference ;  but  as,  in  a  general  way,  another's  dealings 
with  a  thing  do  interfere  with  my  dealing  with  it,  A*b  positive 
right  to  deal  with  a  thing  may  be  taken  to  impose  the  duty  upon 
another,  or  others,  of  not  dealing  with  it. 

The  right  of  possession  is  positive  right  to  deal  with  a  thing  as 
against  everybody.  If  I  have  this  right  everybody  else  is  under 
duty  to  me  to  leave  the  thing  alone.  This  is  our  idea  of  the  right 
of  possession,  although  we  may  call  a  right  which  does  not  conform 
exactly  to  our  idea  a  right  of  possession,  just  as  we  may  call  a  thing 
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round  which  does  not  oonform  exactly  to  our  idea  of  roundness. 
I  may  say,  for  instance,  that  A  has  a  right  of  possession  when  every- 
body eaocept  B  is  under  duty  to  ii  to  leave  the  thing  alone.  Such 
a  right  may  be  called  an  imperfect  right  of  possession. 

§  2.     The  conflict  of  technical  and  natural  law. 

How  did  rights  of  possession  come  into  existence,  and  what  are 
the  conditions  of  their  existence?  There  are  some  general  truths 
as  to  the  growth  of  law  which  I  will  refer  to  briefly  before  attempt- 
ing to  answer  these  questions,  as  I  think  they  will  be  of  use  to  us 
if  we  bear  them  in  mind  in  the  discussion  of  our  subject.  Law  is 
based  on  habit — ^the  habits  of  the  *  average  man.'  Habit  gives  him 
a  certain  momentum  along  the  course  of  custom  which  we  call  his 
natural  disposition^  and  this  disposition  works  for  the  making  of  law 
based  on  habit.  Consciousness  of  this  disposition  is  called  sense  of 
duty.  A  judge  is  conscious  of  the  average  man's  disposition  and 
habit,  but  he  often  fails  to  perceive  that  the  disposition  is  the 
consequence  of  the  habit.  On  the  contrary,  he  takes  the  habit  to 
be  the  consequence  of  the  disposition.  He  looks  for  the  cause 
of  the  disposition  in  the  facts  of  the  particular  case,  but  he  does 
not  attribute  the  potency  of  these  facts  in  exciting  disposition  to 
the  force  of  habit,  but  to  some  law,  natural  or  divine,  felt  by  him, 
which  is  not  the  result,  but  the  cause  of  habit  He  attempts  to 
express  the  rule  he  feels,  to  'talk  sense,'  and  lays  down  a  rule 
conditioned  on  some  feature  or  features  of  the  particular  case.  But 
whatever  the  rule,  a  difference  sooner  or  later  becomes  apparent 
between  the  law  felt  and  the  rule  laid  down,  and  a  conflict  arises. 
On  the  one  side  we  find  a  disposition  to  treat  the  rule  as  *  ideal,'  as 
a  'revelation,'  not  to  be  disturbed  by  the  later  questionings  of 
'  sense,'  and  on  the  other  a  disposition  to  treat  it  as  a  '  technicaJity ' 
to  be  reformed  in  accordance  with  *  reason.' 

This  is  the  unending  conflict  between  the  '  flesh '  and  the  '  spirit ' 
referred  to  in  the  Prayer  Book, '  The  flesh  lusteth  always  contrary 
to  the  Spirit,  and  this  infection  of  nature  doth  remain,  yea,  in  them 
that  are  regenerated.'  '  Natural '  law  once  formulated  becomes  not 
merely  technical  law  but  'spiritual'  law,  and  our  disposition  to 
worship  ideas  leads  us  to  attribute  to  the  'things  of  the  spirit' 
a  mysterious  verity  which  in  some  way  transcends  'sense'  and 
*  reason.' 

Soy*reign  Law 
SiU  Empress,  crowning  good«  repressing  ill. 

Smit  with  her  saored  frown. 
The  fiend  Discretion  Uke  a  yapour  sinks. 

We  shall  be  disposed  to  apply  the  rule  which  has  been  'revealed ' 
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to  118  in  cases  where  there  is  no  '  natural '  disposition  to  decide  in 
accordance  with  it,  and  if  the  '  natural  man  *  revolts  against  it,  he 
will  be  apt  to  prevail,  if  he  does  prevail,  in  some  way  which 
leaves  the  rule  apparently  unchanged.  He  'gets  around  it,'  as 
we  say. 

Our  old  law  of  homicide  will  afford  a  simple  illustration  of  what 
I  have  in  mind.  A  habit  of  taking  vengeance  makes  revenge 
a  duty.  Colomba,  for  instance,  in  Mdrim^'s  novel,  felt  it  was  her 
brother's  duty  to  take  vengeance  because  of  the  Corsican  custom  of 
taking  vengeance.  The  feeling  of  duty,  bom  of  habit,  to  kill  in 
revenge  for  homicide^  was  traced  by  the  makers  of  early  law  to  the 
fact  of  killing,  and  hence  arose  a  simple  idea,  adopted  as  a  rule,  that 
whoever  killed  should  be  killed.  And  when  this  rule  was  found 
inadequate  it  was  nevertheless  accepted  as  'just'  Decision  was 
given  in  accordance  with  it  even  in  cases  of  killing  by  inadvertence 
or  in  self-defence.  And  if,  in  such  a  case,  one  escaped  the  ordinary 
penalty,  it  was  not  by  alteration  of  the  law,  but  by  pardon,  and  by 
pardon  which  might  be  conditioned  on  payment  of  the  '  price  of  sin.' 
In  England  the  simple  rule  that  he  who  kills  shall  be  killed  was 
gradually  modified  by  the  development  of  what  may  be  called 
a  'law  of  pardons,*  a  sort  of  equitable  criminal  jurisdiction  analogous 
to  the  chancellor's  civil  jurisdiction,  but  notwithstanding  this 
modification  of  the  law,  the  old  rule  stood  ostensibly  unchaiiged 
for  a  long  time. 

Two  points  of  resemblance  of  this  '  law  of  pardons '  to  '  rules  in 
equity'  laid  down  by  a  chancellor  may  be  pointed  out.  In  the 
first  place  it  modifies  a  general  rule  by  the  establishment  of  excep- 
tions. If  I  kill  I  shall  be  killed,  unless  I  kill  by  inadvertence  or  in 
self-defence.  And  the  rule  that  I  shall  not  be  killed  if  I  kill  by 
inadvertence  or  in  self-defence  may  itself  be  subject  to  an  exception. 
I  shall  die,  though  I  kill  by  inadvertence  or  in  self-defence,  if  I  kill 
while  engaged  in  the  commission. of  a  felony.  The  rules  in  equity 
laid  down  by  a  chancellor  are  also  exceptions  to  pre-existing  general 
rules.  The  rule,  for  instance,  that  a  mortgagor  shall  have  an  equity 
of  redemption  is  an  exception  to  the  rule  that  a  grantor  shall  be 
bound  by  his  grant. 

The  other  point  of  resemblance  of  the  '  law  of  pardons '  to  the 
rules  in  equity  laid  down  by  a  chancellor  is  this:  The  'law  of 
pardons'  was  not  supposed  to  change  the  criminal  law,  and 
a  chancellor  in  the  exercise  of  his  jurisdiction  was  not  supposed 
to  change  the  civil  law.  He  modified  the  civil  law  by  'getting 
around  it,'  just  as  the  '  law  of  pardons '  modified  the  criminal  law 
by  '  getting  around  it.' 

By  equity  we    mean,   apparently,  conformity — conformity   to 
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natural  law.^  Any  exception  modifying  an  older  rule  may  be 
deemed  equitable  as  making  it  conform  more  closely  to  natural 
law,  just  as  '  taking  out '  pieces  of  a  roughly  carved  portrait  statue 
makes  it  conform  more  closely  to  the  original.  We  find  this  notion 
of  equitable  modification  of  old  law  expressed  in  the  Institutes 
under  the  title  De  Eweeptionibus. 

'  It  often  happens  that  although  it  is  just  that  the  plaintiff  should 
have  his  action,  it  is  inequitable  (iniquum)  to  give  it  to  him  against 
the  particular  person  whom  he  happens  to  be  suing.  For  instance, 
if  Titius  has  stipulated  for  the  performance  of  some  act  and  you 
have  promised  to  perform  it,  but  only  because  you  were  coerced  by 
fear  or  misled  by  nraud  or  mistake,  you  are  certainly  bouQd  by  the 
ius  civile  to  pei*form  your  promise,  but  because  it  would  be  inequit- 
able (iniquum)  to  punish  non-performance  in  such  a  case,  you  are 
given  an  exception,  based  on  the  circumstances  of  the  case,  which 
will  prevent  recovery.'  * 

The  difficulty  with  this  reasoning  is  apparent.  If  the  old  law  is 
•just/  if  it  is  *  spiritual,' '  divine,'  *  perfect,'  why  should  we  attempt 
to  make  it  conform  to  mere  'natural'  law)  A  king  pardoning 
a  homicide  after  judgment,  on  proof  of  killing  in  self-defence,  would 
have  met  this  difficulty  by  saying  he  was  not  modifying  the  law, 
and  had  no  desire  to  do  so.  It  was  'just'  that  the  condemned 
person  should  pay  the  penalty.  '  Justice,'  however,  was  one  thing 
and  '  mercy '  another,  and  as  a  king  he  had  a  prerogative  of '  mercy/ 
which  he  proposed  to  exercise.  Pardons  were  characterized  in  this 
way  by  English  lawyers  even  after  a  regular  course  and  practice  of 
pardoning  had  been  established,  and  a  rule  that  homicide  by  inad- 
vertence or  in  self-defence  should  be  pardoned  was  thus  established, 
which  was  not  regarded  as  modifying  the  old  rule  that  all  homicides 
should  be  lulled.  The  fact  of  change  was  concealed  by  calling  what 
was  in  effect  a  judgment  of  acquittal  a  pardon. 

The  rules  established  by  the  Court  of  Chancery  took  form  in 
similar  fashion.  In  the  beginning,  when  a  chancellor  undertook 
to  assist  some '  poor  orator '  who  claimed  an  '  equity  of  redemption,' 
he  did  not  suppose  himself  to  be  administering  justice,  but  demand- 
ing mercy.  If  the  defendant  did  not  at  first  comply  with  this 
demand  he  locked  him  up  till  he  did.  The  law  that  a  grantor 
should  be  bound  by  his  grant  was  just  and  should  not  be  modified. 
Nevertheless,  the  grantee  might  be  compelled  to  exercise  mercy. 
And  after  definite  rules  had  been  established  in  Chancery  for  the 
protection  of  mortgagors  the  same  view  was  taken  of  the  situation. 
The  old  law  had  not  been  changed.    It  could,  in  fact,  be  said  that 

*  See  Sir  Frederick  Pollock's  Notes  on  Maine's  'Ancient  Law*  (Note  E,  p.  13,  of 
*  Introduction  and  Notes,'  London,  1906),  L.<).  R.  zxi.  176. 

*  Inst.  iv.  13.  X. 
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it  was  still  a  rule  without  exception  that  a  grantee  should  hold  till 
he  reoonveyed.  And  the  notion  was  that  the  chancellor  merely 
'  charged  the  conscience '  of  the  defendant  in  certain  cases,  appealed 
to  the  feeling  which  it  was  assumed  would  work  upon  the  *  natural 
man '  in  such  cases,  and  locked  him  up  till  he  did  reconvey.  Never- 
theless the  law  was  changed — by  the  establishment  of  rules,  not 
previously  existing,  to  compel  conveyance.  And  the  old  rule 
itself— that  the  grantee  should  hold  till  reconveyance — was  also 
changed  by  change  of  meaning  of  one  of  its  terms.  For  by  recon- 
veyance was  originally  meant  a  conveyance  not  ordered  by  judg- 
ment. And  the  effect  of  the  rule  therefore  was  to  forbid  the 
direction  of  a  conveyance  by  judgment.  A  rule  that  A  shall  hold 
till  he  conveys  without  judicial  compulsion  is  a  rule  which  forbids 
the  judge  to  order  him  to  convey.  But  afterwards  an  exception  to 
the  rule  was  established  which  permitted  a  chancellor  to  direct 
a  reconveyance.  The  rule,  when  applied  by  a  common  law  judge, 
meant  that  the  grantee  should  hold  till  he  conveyed  without 
judicial  compulsion.  When  applied  by  a  chancellor  in  a  case 
where  an  equity  of  redemption  had  been  shown,  it  meant  that 
the  grantee  should  hold  till  the  chancellor  could  make  him  convey. 
The  conflict  between  the  flesh  and  the  spirit  thus  resulted  in  a  sub- 
stantial victory  for  the  flesh.  Nevertheless  the  spirit  had  forced 
a  compromise.  Its  claim  to  a  voluntary  act  of  conveyance  by  the 
defendant  had  been  respected,  and  it  was  long  before  a  decree  in 
equity  had,  of  itself,  the  effect  of  a  gift. 

An  analogous  case  of  modification  of  law  will  be  found  in  our  old^ 
rule  compelling  the  defendant  in  a  criminal  prosecution  to  'put 
himself  upon  the  country.'  At  first  there  was  merely  a  rule  that 
one  should  not  be  tried  by  a  jury  unless  he  put  himself  upon  the 
country.  Afterwards  a  new  rule  was  established,  and  prisoners 
were  subjected  to  XhQ  peine  forte  et  dure  to  compel  them  to  put  them- 
selves upon  the  country.  Respect  for  the  old  rule  led  to  the 
modification  of  law  by  a  process  which  apparently  left  the  old  rule 
unchanged.  Nevertheless  it  was  changed  by  change  of  meaning  of 
terms,  for  by  an  electiop  to  be  tried  by  a  jury  was  originally  meant 
an  election  not  ordered  by  the  judga  And  therefore  the  effect  of 
the  rule  that  a  criminal  should  not  have  a  trial  by  jury  until  he 
asked  for  it — asked  for  it,  that  is  to  say,  without  judicial  compul-* 
sion — was  to  forbid  the  judge  to  direct  a  trial  by  jury  on  an  election 
which  he  had  ordered. 

Our  indisposition  to  change  rules  of  law  results  in  their  modi- 
fication by  processes  which,  to  a  greater  or  less  extent,  conceal  the 
fact  of  change.  We  may  say  generally,  I  think,  that  this  conceal* 
ment  is  the  result  of  change  of  meaning  of  terms.    Legal  reasoning. 
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as  Pollock  and  Maitland  point  out,  U  '  circular  \'  ConclusionB  are 
reached  by  alteration  of  premises.  We  have,  for  instance,  a  rule 
that  the  cause  of  action  must  have  a  venue  within  the  realm  and 
sustain  an  action  on  a  wrong  committed  in  Minorca  by  pretending 
that  Minorca  is  in  the  Ward  of  Cheap.  It  does  not  follow,  how- 
ever^ that  those  who  bring  about  this  change  of  meaning  are 
chargeable  with  intent  to  change  the  law.  Change  in  law  by 
change  of  meaning  of  terms,  even  when  the  meaning  acquired  is 
merely  a  meaning  'in  law/  or  fictitious  meaning,  is  generaUy,  I 
think,  an  unforeseen  result  of  disposition  made  of  particular  cases. 
The  kings  who  pardoned  homicides  and  the  chancellors  who 
exacted  mercy  of  mortgagees  did  not  intend  to  change  the  law. 
Neither  did  the  judges  who  squeezed  criminals  to  make  them 
plead.  And  there  is  generally  the  same  absence  of  intent  to  change 
the  law  when  change  of  meaning  of  terms  is  brought  about  in 
other  ways.  In  the  beginning  the  meaning  of  a  term  is  generally 
a  matter  of  common  understanding.  Such  being  the  case  defini- 
tion of  the  term  may  give  it  a  meaning  more  or  less  at  variance 
with  common  understanding.  We  may  lay  down  what  we  sup- 
pose to  be  a  definite  rule,  and  a  plain  rule — a  rule  which  '  every- 
body' wiU  understand.  And  yet  decisions  under  it,  rendered 
without  intent  to  change  it,  may  give  to  some  term  of  it  a  meaning 
very  difierent  from  common  understanding.  Suppose,  for  instance, 
a  rule  established  that  Sunday  drinks  must  not  be  served  unless 
with  meals.  *  Everybody  knows '  what  a  meal  is.  Nevertheless  as 
it  result  of  legal  decision  innkeepers  find  themselves  able  to  comply 
*  with  the  law  by  serving  something  which  *  nobody '  would  call 
a  meal,  which  '  nobody '  would  eat.  We  think  the  judges  have 
changed  the  law,  and  are  therefore  disposed  to  attribute  to  them 
an  intent  to  change  it.  But  they  may  not  have  intended  to  change 
the  law.  They  may  have  supposed  they  were  merely  coMtruing  it. 
Afterwards  we  may  find  that  in  applying  some  other  rule,  a  rule,  for 
instance,  providing  for  the  feeding  of  paupers,  the  term  meal  must 
be  given  a  meaning  more  in  accordance  with  common  understand- 
ing, and  we  may  therefore  come  to  distinguish  between  a  meal 
'  in  fact '  and  a  meal  *  in  law.' 

Or  a  judge  decides  a  case  in  a  certain  way  because  it  b  '  the 
same '  as  a  case  already  decided,  that  is  to  say  because  he  thinks 
both  cases  come  under  the  same  rule.  He  does  not  think  he  has 
changed  the  law,  but  he  may  nevertheless  have  done  so  by  changing 
the  meaning  of  some  term  of  some  rule.  He  decides,  for  instance,  that 
estates  for  years  shall  pass  by  will  It  is  '  the  same,'  he  says,  as  if 
the  testator  had  undertaken  to  dispose  of  cows  or  pigs.    Thereafter 

^  a  PoUook  and  Maitland's  Hist,  of  Eng.  Law,  31. 
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the  rule  that  real  estate  shall  not  pass  by  will  remains  unchanged, 
but  estates  for  years  pass  into  the  category  of  personal  property. 
We  do  not  distinguish  between  personalty  in  fact  and  personalty 
in  law,  but  it  is  easily  conceivable  that  we  might  be  disposed  to 
do  so.  Suppose  it  was  the  law  that  real  estate  could  not  be  given 
by  will,  that  estates  for  years  could  be  disposed  of  by  will,  that 
personal  property  was  exempt  from  taxation,  and  that  estates  for 
years  were  taxable.  Such  being  the  law  we  might  be  disposed 
to  say  that  estates  for  years  were  taxed  because  they  were  not 
actually  personalty,  although  they  could  be  disposed  of  by  will 
because  they  were  personalty  in  law. 

If  we  wish  to  understand  the  law  of  possession  and  ownership, 
we  must  take  account  of  these  matters — the  genesis  of  idea  from 
habit,  our  reverence  for  ideas  as  such,  the  conflict  of  technical  and 
natural  law,  and  the  unperceived  processes  of  change  which  operate 
without  offence  to  our  respect  for  the  ideal. 

§  3.     TAe  idea  that  taking  gives  the  right  of  possewion, 

I  have  the  right  of  possession,  I  say,  because  I  possess,  and  while 
I  possess.  When  I  cease  to  possess  I  cease  to  have  the  right. 
1  have  possession  of  a  thing  because  I  have  taken  it.  Taking 
makes  me  possess.  Therefore  the  rule  that  I  have  the  right  of 
possession  because  I  possess,  involves  another  rule,  the  rule  that 
taking  gives  the  right  of  possession.  Getting  the  right  of  pos- 
session depends  only  on  my  having  taken  the  things  although 
the  continuance  of  the  right  depends  on  my  possessing  it.  We 
can  define  the  right  of  possession,  as  I  have  shown,  without 
reference  to  possession.  I  have  the  right  of  possession  when  I  have 
positive  right  to  deal  with  the  res  as  against  everybody.  Therefore  • 
we  can  consider  the  idea  that  taking  gives  the  right  of  possession 
before  taking  up  the  idea  that  possession  gives  the  right  of 
possession. 

The  rule  that  taking  gives  the  right  of  possession  must  have 
become  established,  I  think,  as  the  result  of  habitual  submission 
to  will  to  be  unmolested.  The  disposition  bom  of  this  habit  was 
traced  to  the  fact  of  dealings  with  the  res  without  interference  which 
manifested  will  to  be  undisturbed,  and  hence  arose  an  idea  that 
such  dealings  gave  the  right  of  possession.  We  can  imagine  how 
this  idea  took  form.  Paterfamilias  A  and  his  family  seize,  hold, 
and  use  a  piece  of  land.  Marauders  are  kept  off  merely  by  physical 
barriers,  displays  of  force,  and  fear  of  consequences.  But  A  retains 
his  grasp,  a  habit  of  submission  to  bis  will  is  fornied,  and  a  dis- 
position arises  to  respect  his  will  to  be  undisturbed.  The  momentum 
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been  lying,  Are  you  using  this  pen?  A  succession  of  dots  does 
not  constitute  a  line.  Nevertheless  we  speak  of  a  'dotted  line^ 
because  the  dots  give  the  idea  of  a  line.  And  in  the  same  way  an 
anticipation  of  recurrent  dealings  gives  the  idea  of  continuous 
dealing.  A  notion  of  continuous  dealing  with  the  res  may  be  enter- 
tained when  the  periods  of  actual  use  are  widely  separated.  In 
mid-winter  I  may  say  of  certain  meadows, — I  am  still  getting  salt 
hay  from  them,  although  I  never  go  near  them  except  for  a  few 
days  in  the  summer. 

When  I  say  I  have  the  right  of  possession  because  I  possess, 
I  mean  I  have  the  right  of  possession  because  I  am  dealing  with  the 
thing  to  the  exclusion  of  everybody  else.  This  continuous  dealing 
with  the  thing  to  the  exclusion  of  everybody  else  which  we  con- 
ceive to  exist  as  a  consequence  of  having  taken  it,  we  call  possession. 
Possession  is  omnipotence  as  to  the  re»,  unlimited  power  of  dealing 
with  it,  a  power  involving  power  to  shut  out  everybody  else.  We 
attribute  possession,  however,  to  one  whose  power  over  a  thing 
resembles  or  approaches  ideal  possession,  just  as  we  call  a  stick 
straight  or  an  apple  round.  We  say  a  person  who  is  dealing  with 
a  thing  to  the  exclusion  of  everybody  else  has  possession  because  of 
the  power  over  the  thing  which  his  acts  manifest,  and  we  may  say 
therefore  that  one  has  possession  when  we  merely  mean  that  he  is 
dealing  with  the  thing  to  the  exclusion  of  everybody  else,  that  he 
has  the  power  over  the  re«,  whatever  it  may  be,  which  such  dealings 
display.  Again,  the  right  of  possession  gives  power  of  dealing 
with  the  re9.  If  a  power  has  been  bestowed  upon  me  of  making 
other  people  keep  off,  my  power  of  dealing  with  the  thing  myself 
is  thereby  enhanced.  This  power  over  the  res  which  results  from 
the  right  of  possession  is  also  called  possession.  I  may  say  that 
one  has  possession  when  I  merely  mean  that  he  has  the  right  of 
possession,  that  he  has  the  power  over  the  res,  whatever  it  may  be, 
which  his  right  of  possession  gives  him. 

Whatever  meanings  the  term  possession  may  have,  when  we  say 
that  A  has  the  right  of  possession  because  he  possesses,  we  mean 
by  possession  continuous  dealing  with  the  res  to  the  exclusion  of 
everybody  else.  Possession  so  conceived  is  a  fiction,  a  moral  fiction. 
I  may  have  during  a  period  of  time  neither  will  nor  power  to  deal 
with  the  thing  myself,  but  if  *  eveiybody  would  say '  I  was  dealing 
with  it  during  that  period  to  the  exclusion  of  everybody  else,  that 
settles  it.  I  possess  and  therefore  have  the  right  of  possession. 
A  pigeon  flies  out  of  its  house  in  the  morning.  Because  of  its 
known  practice  of  returning  in  the  evening,  the  owner  is  thought 
of  as  continuously  dealing  with  it.  He  is  '  keeping  pigeons.'  But 
if  the  swallow  I  have  caged  escapes,  or  I  lose  a  thing  beyond 
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reasonabk  hope  of  recovery,  or  throw  it  away  as  useless,  I  am  not 
commonly  thought  of  as  still  dealing  with  tiie  res^  and  therefore, 
under  the  rule  that  I  have  the  right  of  possession  because  I  possess, 
the  right  of  possession  might  be  denied  me. 

Let  A  take.  The  recurrent  dealings  with  the  r««,  which  we 
assume  will  take  place  and  therefore  say  are  taking  place,  are 
merely,  so  far  as  our  expectations  are  realized,  the  outward  and 
visible  signs  of  a  disposition  resulting  irom  taking  which  impels  us 
to  proclaim  the  right  of  possession.  But  instead  of  attributing  the 
continuance  of  our  disposition  to  a  past  taking,  we  attribute  ifc^  as 
we  say,  to  the  /(oei  that  A  is  dealing  with  the  thing  without  inter- 
ference, but  really  to  our  opinion  that  he  mil  be  so  dealing  with  it, 
and  the  phenomena  which  are  to  be  anticipated  as  the  result  of  our 
disposition  to  give  the  right  of  possession  are  selected  as  the  cause 
of  its  continuance. 

What  usually  happens  as  the  consequence  of  taking  is  accepted 
as  the  cause  of  our  disposition  to  give  the  right  of  possession — 
a  correct  conclusion  so  far  as  it  attributes  our  disposition  to  the  fact 
of  habit.  But  we  do  not  conceive  the  usual  consequences  of  taking 
as  a  fiEust  of  habit,  but  as  a  fact  of  the  particular  ease.  This  kind  of 
misconception  is  common.  During  tiie  court-martial  of  Admiral 
Schley  the  Court  asked  this  question  :  '  Was  every  effort  made  by 
Admiral  Schley  to  destroy  or  capture  the  Spanish  steamer  Colon  1 ' 
In  reply  to  objection  of  counsel,  Admiral  Dewey  said :  *  We  do  not 
ask  for  his  opinion,  but  for  a  statement  of  matter  of  fact.  We  ask, 
"Was  everything  done?"  We  don't  say,  "in  your  opinion."' 
Here  the  question  was  really  a  question  as  to  practice  as  well  as 
a  question  as  to  what  Admiral  Schley  had  done,  but  it  was  taken 
to  be  merely  a  question  as  to  whether  Admiral  Schley  had  done 
<  everything.'  In  similar  fashion  we  transmute  into  a  fact  of  the 
particular  case  what  usually  happens  as  a  consequence  of  taking, 
and  instead  of  saying  we  have  the  right  of  possession  because  we 
have  taken,  and  there  is  a  practice  of  respecting  the  will  of  takers, 
we  say  we  have  the  right  of  possession  because  we  possess — because, 
having  taken  the  thing,  we  are  dealing  with  it  to  the  exclusion  of 
everybody  else. 

When  we  adopt  the  rule  that  we  have  the  right  of  possession 
because  we  possess,  we  do  not  think  we  have  changed  the  law.  We 
have  merely  been  looking  to  see  why  taking  gives  the  right  of 
possession,  and  we  have  found  the  reason  to  be  that  taking  gives 
possession.  Nevertheless,  we  have  two  rules  now  where  we  only 
had  one,  and  two  rules  which  do  not  always  work  in  harmony. 
Take,  for  instance,  the  case  imagined  by  Mr.  Justice  Holmes,  of 
a  child  picking  up  a  pocket-book  in  the  presence  of  a  powerful 
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ruffian  ^  We  oonceive  the  child  to  have  taieti  the  pocket-book. 
Therefore  he  haa  the  right  of  possession  under  the  rule  that  taking 
gives  the  right  of  possession.  But  we  do  not  conceive  that  the  child 
has  possession.  The  probability  of  interference  with  his  enjoyment 
is  too  apparent  to  allow  us  to  accept  the  idea  that  he  possesses,  that 
he  is  dealing  with  the  pocket-book  to  the  exclusion  of  everybody 
else.  As  Savigny  points  out,  the  possession  which  gives  the  right 
of  possession  involves  a  state  of  mind — one  does  not  possess  unless 
the  contingency  of  interference  is  so  remote  that  its  possibility  does 
not  occur  to  us  ^.  In  the  case  supposed  we  have  not  the  anticipa- 
tion of  undisturbed  use  which  ordinarily  results  from  taking,  and 
which  has  led  us  to  conclude  that  taking  makes  us  possess.  '  No- 
body'  would  say  the  child  had  possession.  Our  two  rules  therefore 
conduct  us  to  opposite  conclusions.  The  child  has  the  right  of 
possession  because  he  has  taken.  He  has  not  the  right  of  posses- 
sion because  he  does  not  possess.  This  problem  would  be  solved, 
probably,  either  under  the  Roman  or  the  common  law,  by  giving 
the  child  the  right  of  possession  and  saying  he  did  possess.  Harmony 
would  be  established  by  giving  the  term  possession  a  technical  or 
unnatural  meaning,  by  making  possession  a  technical  or  legal  fiction 
instead  of  a  moral  fiction. 

Or,  suppose  the  ruffian  not  to  appear  until  a  week  after  the 
taking  and  then  to  come  upon  the  child  alone  and  asleep  with  the 
pocket-book  lying  at  its  side.  The  child  is  not  in  possession  if  we 
give  the  term  its  natural  meaning.  But  both  the  common  and  the 
Roman  law  give  him  the  right  of  possession  and  mj/  he  has  posses- 
sion till  the  ruffian  takes. 

The  possession  which  gives  the  right  of  possession,  therefore,  may 
be  either  a  moral  or  a  technical  fiction,  a  distinction  which  English 
lawyers  indicate  in  respect  of  rules  of  law,  by  the  terms  possession 
'  in  fact '  (actual  possession)  and  possession  '  in  law '  (legal  posses- 
sion). If  I  have  the  right  of  possession  I  am  deemed  to  possess. 
If  I  have  a  legal  right  of  possession  I  possess  *in  law,'  whether 
I  possess  ^  in  fact '  or  not.  It  is  natural  to  attribute  possession  as 
a  comejuence  to  whoever  has  the  right  of  possession.  His  right 
enhances  his  power  over  the  ree,  A  right  of  possession  as  to  a  piece 
of  land,  for  mstance,  may  serve  to  keep  off  trespassers  and  enable 
one  to  grow  wheat  upon  it.  Our  rule,  however,  that  possession 
gives  the  right  of  possession,  requires  us  to  make  possession, 
conceived  as  the  exereUe  of  power,  the  caute  of  the  right.  And 
therefore^  whatever  the  common  understanding  may  be,  if  the  right 
of  possession  exists,  the  case  is  supposed  to  exhibit  a  continuous 

^  HolmeB*  Common  Law,  235. 

>  Perry's  Sayigny  on  PoBsession,  170, 171. 
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dealing  with  the  res  to  the  exclusion  of  everybody  else,  which 
accounts  for  its  existence.  The  term  possession,  tiierefore,  may 
denote  possession  and  connote  the  right  of  possession  in  two  ways. 
It  may  denote  the  power  over  the  res,  whatever  it  may  be,  which 
the  right  of  possession  ffives,  and  it  may  denote  the  continuous 
dealing  with  tiie  res  to  the  exclusion  of  everybody  else,  which,  it  is 
conceived,  must  exist  as  the  cause  of  the  right  of  possession. 

In  both  the  Roman  and  the  common  law  we  find  a  certain  pre- 
dominance of  the  rule  that  taking  gives  the  right  of  possession 
which  operates  to  give  the  term  possession  in  the  rule  that  posses- 
sion gives  the  right  of  possession  a  technical  meaning.  This 
predominance  is  greater  in  the  common  law  than  in  the  Roman 
law.  For  instance,  when  one  loses  a  thing  there  may  be  such 
a  lack  of  anticipation  of  future  use  as  to  lead  us  to  say  he  has 
ceased  to  possess  it.  It  is  a  rule  of  the  civil  law  that  when  loss  thus 
puts  an  end  to  possession  the  right  of  possession  ceases.  But  under 
the  common  law  one's  right  of  possession  continues  in  such  a  case, 
and  his  possession  is  *  deemed  to  continue.'  And  we  may  say 
generally  that  under  the  common  law,  except  in  the  case  of  beasts 
ferae  naturae,  if  taking  has  given  me  the  right  of  possession  my  right 
continues  and  my  possession  is  deemed  to  continue  until  I  die,  or 
another  lakes. 

§  5.     Tke  idea  that  each  cf  two  cannot  have  the  right  of  possession 
as  to  the  same  thing. 

Notwithstanding  this  subordination  of  the  idea  that  we  have  the 
right  of  possession  because  we  possess  to  the  idea  that  taking  gives 
the  right  of  possession,  its  adoption  has  had  one  most  important 
consequence,  and  that  is  the  acceptance  of  the  idea  that  when  one 
has  the  right  of  possession  as  to  a  thing  another  cannot  have  it  as 
to  the  same  thing.  It  follows  logically  from  the  rule  that  we 
have  the  right  of  possession  because  we  possess,  that  if  B  has  the 
right  of  possession  A  cannot  have  it.  Two  cannot  each  possess 
the  same  thing.  For  take  any  two,  as  A  and  B.  Whoever  pos- 
sesses is  dealing  with  the  thing  and  excluding  everybody  else. 
Therefore  if  B  possesses  he  is  excluding  A,  and  A  cannot  be  dealing 
with  the  thing.  Therefore  A  cannot  possess.  And  since  we  only 
have  the  right  of  possession  when  we  possess,  A  cannot  have  it 
when  B  has  it. 

§  6.    Oumership  and  the  idea  that  taking  gives  the  right  of  possession 

and  otanership. 

Like  other  ideas,  the  idea  that  taking  gives  the  right  of  possession, 
and  the  idea  that  each  of  two-  cannot  have  the  right  of  possession 
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as  to  the  same  thing  were  reoeived  originally  as  simple  rules  not 
subject  to  exception.  So  reoeived,  they  constitute  of  themselves 
a  simple  law  of  possession  and  ownership.  A  takes  and  acquires 
the  right  of  possession.  Then  B  takes.  Therefore  3  acquires  the 
right  of  possession  and  A  loses  it.  B's  right  is  the  same  as  against 
everybody.  He  has  violated  A's  right  by  his  taking,  and  should 
be  punic^ed.  His  hand  may  be  cut  off,  for  instance.  But  no 
exceplioH  to  his  right  of  possession  is  created  in  favour  of  A. 

We  may  think  this  unqualified  right  of  possession  is  ownership. 
Ownership^  however,  is  sole  negative  right  to  deal  with  the  thing. 
That  is  to  say,  if  I  am  owner  of  a  thing  I  am  under  no  duty  not  to 
deal  with  it,  when  everybody  else  b  bound  not  to  deal  with  it. 
And  whatever  right  of  possession  may  be  given  me,  whatever 
power  may  be  bestowed  upon  me  of  warding  off  others,  I  may  still 
be  under  duty  not  to  deal  with  the  thing  mysell  We  may  say,  there- 
fore, with  Ulpian,  that  the  right  of  possession  and  ownership  have 
nothing  in  common.  Nevertheless,  if  the  only  law  of  dealing  with 
and  warding  off  we  have  is  comprised  in  the  rule  that  taking  gives 
the  light  of  possession,  and  the  rule  that  each  of  two  cannot  have 
the  right  of  possession  as  to  the  same  thing,  he  who  has  the  right 
of  possession  is  owner.  His  positive  right  to  deal  with  the  thing 
makes  him  the  only  person  with  negative  right  to  deal  with  it. 
Under  any  system  of  law  whoever  has  the  right  of  possession  is 
owner,  if  we  leave  out  of  account  exceptions  to  his  right  of  possession 
and  duties  he  is  under  not  to  deal  with  the  res  himself. 

The  idea  that  I  own  because  I  have  the  light  of  possession^  and 
am  therefore  the  only  person  not  bound  not  to  deal  with  the  thing 
makes  us  confuse  the  right  of  possession  and  ownership.  We  read, 
for  instance,  that  Ananias  sold  a  poiteuion.  And  the  pronouns 
which  really  denote  ownership  we  call  possessive.  What 's  mime  *9 
my  own. 

§  7.  Modifieaium  by  Roman  law  of  ike  idea  that  taking  givee  the  right 
rfpoeeemon  and  ownerehip,  through  adoption  of  ruleefor  the  punieh" 
meni  of  taking. 

The  idea  that  taking  gives  an  unqualified  right  of  possession 
and  therefore  ownership,  is  found  in  tiie  Institutes.  It  is  absurd, 
the  Institutes  say,  to  bring  an  action,  allege  that  a  thing  is  mine, 
and  ask  to  have  it^  if  it  shall  appear  that  the  defendant  ought  to 
give  it  to  me,  for  if  it  is  mine,  I  have  already  taken  it  and  he  cannot 
give  it  to  me.  Nevertheless,  since  theft  is  odious,  such  a  suit  may 
be  brought  against  thieves  \    *Thefb  may  be  punished.    A  penalty 

'  Inst.  iy.  6.  14. 
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of  twioe  or  four  times  the  value  of  the  thing  taken  may  be  exacted. 
But  the  notion  that  taking  gives  an  unqualified  right  of  possession 
stands  in  the  way  of  allowing  an  action  for  recovery  of  the  thing 
taken.  And  although  the  action  is  allowed  in  disregard  of  theory, 
disregard  of  theory  is  extenuated  by  declaring  the  action  given  for 
the  punishment  of  theft.  Here  we  have  indicated  a  possible 
process  of  unconscious  modification  of  law.  The  simple  rule  that 
taking  gives  the  right  of  possession,  stands  opposed  to  another  rule 
expressive  of  natural  disposition — the  rule  that  he  who  takes  first 
is  free  to  retake.  Our  feeling  is  that  the  prior  taker  is  owner — 
that  he  and  he  alone  is  free  to  deal  with  the  re^.  Our  rule  deter- 
mines that  he  is  bound  to  leave  it  alone,  just  as  he  is  bound  to 
leave  everything  else  alone  which  his  adversary  has  taken. 
Technical  and  natural  law  come  into  conflict.  The  taker  may  be 
punished,  however,  for  his  taking,  and  one  way  of  punishing  him 
is  to  make  him  give  the  thing  back.  Our  feeling  in  favour  of  the 
pursuer  may  be  gratified  therefore  without  recognition  of  any  right 
in  him.  He  has  neither  ownership  nor  the  right  of  possession. 
He  is  not  duty-free  to  deal  with  the  thing  himself,  and  he  has  no 
right-power  of  warding  off  others.  Nevertheless  we  can  punish 
his  adversary  as  we  please,  and  we  see  fit  to  punish  him  by  making 
him  let  the  pursuer  take.  And  through  a  practice  oi  punUhing  in 
this  way  a  right  to  the  thing  in  the  pursuer  may  be  established, 
just  as  Uie  right  of  one  killing  in  self-defence  to  an  acquittal  was 
established  by  a  practice  of  pardoning.  And  just  as  a  person  re- 
ceiving the  benefit  of  a  pardon  is  not  supposed  to  be  enjoying  any 
right,  so  a  person  receiving  the  benefit  of  the  customary  punish- 
ment of  a  wrongful  taking  might  not  be  supposed  to  be  enjoying 
any  right. 

Now  it  is  a  rule  of  the  civil  law  that  he  who  by  taking  violates 
a  right  of  possession  must  restore  the  res.  And  it  is  also  a  notion 
of  the  civil  law,  which  has  persisted  to  this  day,  that  this  is  merely 
to  punish  the  taker,  and  not  because  of  any  right  to  the  thing  in 
him  firom  whom  he  has  taken  it.  A  result  which  may  be  attri- 
buted, I  think,  to  the  operation  of  the  process  of  change  which 
I  have  described. 

§  8.    Recognition^  under  Roman  law^  through  adoption  of  the  action  of 
vindication^  of  ownership  in  one  and  right  qfposeemon  in  another. 

Another  modification  by  Roman  law  of  the  idea  that  taking  gives 
an  unqualified  right  of  possession  may  be  traced  to  the  adoption  of 
the  action  of  vindication.  The  Institutes  distinguish  between  actions 
in  personam  and  actions  in  rem.    If  my  controversy  is  with  one  who 
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§  9.  The  Roman  law  of  poMeman  and  ownership  as  modified  by  the 
adoption  of  the  action  of  vindication^  and  the  adoption  of  rules  for 
the  punishment  of  taking. 

The  two  prooesBee,  whioh  I  have  pointed  out,  of  modification  of 
the  rule  that  taking  gives  an  unqualified  right  of  poBseasion  bring 
Roman  law  into  a  ouriouR  condition.  When  one  Bays  that  A  is 
owner  but  B  has  the  right  of  possession  we  might  suppose  his 
meaning  was  this:  A  is  alone  free  to  deal  with  the  res.  B  is 
under  duty  to  J  to  leave  it  alone,  and  everybody  else  is  under  duty 
to  ^  to  leave  it  alone.  That  is  to  say,  if  ^  is  owner  when  B  has 
the  right  of  possession,  B  has  only  a  qualified  right  of  possession, — 
a  power  under  the  law  of  making  everybody  eaeepi  A  leave  the 
thing  alone.  This,  however,  is  not  the  view  which  the  Roman  law 
takes  of  the  situation. 

A  brings  vindication  against  B  who  has  the  right  of  possession. 
He  alleges  that  he  is  owner,  and  if  he  makes  out  a  case  will  be 
adjudged  owner — ^that  is  to  say,  alone  free  to  deal  with  the  res. 
Nevertheless  he  is  not  free  to  deal  with  it  until  made  so  by  the 
judgment.  If  he  meddles  with  it  before  then  he  violates  ^s  right 
of  possession.  If  he  takes  it  before  then  he  may  be  ordered  to  give 
it  back.  A  petitor  originally  had  the  benefit  of  vindication  because 
it  was  supposed  that  he  had  the  right  of  possession  and  that  the 
defendant  had  been  trying  to  take  from  him.  This  supposition 
was  not  entertained  except  for  the  purpose  of  trying  an  action  of 
vindication.  Two  rules  came  to  be  applied.  One  was  that  taking 
gave  an  unqualified  right  of  possession.  The  other  was  that  he 
who  took  first  was  owner,— alone  free  to  deal  with  the  res.  If 
when  B  had  the  right  of  possession  A  took  without  judgment,  the 
first  rule  was  applied  and  the  second  one  was  ignored.  If,  the 
facts  being  otherwise  the  same,  A  did  not  take  but  brought  vindi- 
cation and  alleged  that  he  was  owner — that  is  to  say,  alone  free 
to  deal  with  the  res,  then,  in  deciding  the  case,  the  rule  that  taking 
gave  an  unqualified  right  of  possession  was  ignored  (just  as,  in  the 
beginning,  Uie  fact  of  taking  was  ignored  in  favour  of  a  petitor), 
and  the  rule  that  he  who  took  the  thing  first  was  alone  free  to  deal 
with  it  was  applied.  In  judging  as  to  ownership  under  Roman  law, 
one  does  not  take  account  of  the  rule  that  taking  gives  the  right  of 
possession,  and  a  petitor  remains  subject  to  it  till  judgment  makes 
him  alone  free  to  deal  with  the  res. 

When,  under  Roman  law,  A  is  owner  and  B  has  the  right  of 
possession,  B  may  be  compared  to  our  owner  in  law,  and  A  to  our 
owner  in  equity.  A,  if  he  trespasses,  will  be  punished,  and,  if  he 
takes,  will  be  ordered  to  give  back.     He  is  owner  under  a  rule  not 
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applied  unless  vindication  is  brought,  just  as  an  owner  in  equity  is 
owner  under  rules  not  applied  unless  he  'goes  into  equity/  An 
owner  bringing  an  action  in  personam  and  claiming  that  the. 
defendant  ought  to  give  him  the  thing  because  it  was  his  was  like 
a  mortgagor  bringing  an  action  at  law  to  recover  bis  property 
after  entry  of  the  mortgagee  on  default  A*^  right  is  a  right  to  be 
made  owner,  that  is  to  say,  alone  free  to  deal  with  the  ret,  just  as 
the  right  of  an  owner  in  equity  is  a  right  to  be  made  owner.  To 
get  the  right  of  possession  A^  like  everybody  else,  must  take,  just  as 
a  mortgagee  after  entry  on  default  is  0¥nier  in  law  until  he  ffives^ 
whatever  right  the  mortgagor  may  have  in  equity.  The  judge 
may  adjudge  a  petitor  free  to  take  and  the  possessor  bound  to  leave 
the  thing  alone^  but  it  will  not  dispense  with  the  petitor  s  taking. 
Apparently  therefore  the  recognition  of  petitor*s  rights  has  not 
changed  the  old  rule  that  one  must  take  to  get  the  right  of 
possession.  Really,  however,  it  has.  For  by  taking  was  originally 
meant  a  taking  unassisted  by  judicial  compulsion.  And  now,  if 
a  petitor  makes  out  a  case,  the  possessor  will  have  been  compelled  to 
let  him  take.  So  the  recognition  in  equity  of  a  mortgagor's  rights, 
although  it  apparently  did  not  change  the  rule  that  a  mortgagee, 
after  entry  on  default,  should  own  until  he  conveyed,  nevertheless 
did  change  it.  For  by  conveyance  was  originally  meant  a  con- 
veyance not  ordered  by  decree.  And  just  as  innovators  asked 
when  a  chancellor  directed  a  reconveyance.  Why  not  give  the 
decree  the  effect  of  a  reconveyance) — so  innovators  came  to  ask 
when  judgment  was  given  for  a  petitor ^  Why  insist  on  his  taking? 
If  the  possessor  has  been  compelled  to  place  the  res  in  the  open  and 
go  away  and  leave  it,  why  compel  the  petitor  to  go  through  the 
formality  of  placing  bis  hand  upon  it  before  giving  him  the  right 
of  possession  ? 

In  the  development  of  Roman  law  therefore  the  rule  that  taking 
gives  ain  unqualified  right  of  possession  was  modified  in  two  ways, 
but  nevertheless  *  saved  its  face '  intact.  If  A  took  against  ^s 
right  of  possession  he  must  give  back,  but  merely,  it  was  supposed, 
to  punish  his  taking  and  not  because  of  any  exception  to  the  right 
of  possession  which  his  taking  had  given  him.  And  when  B  had 
the  right  of  possession  A  might  be  adjudged  owner,  but  not,  it  was 
supposed,  because  of  any  exception  to  the  rule  that  taking  gave 
the  right  of  possession.  A  was  subject  to  JS's  right.  If  he  took 
against  it  he  might  be  compelled  to  give  back.  And  to  get  the 
right  of  possession  he  must  take  himself.  Nevertheless  two  excep- 
tions had  been  established  to  the  rule  in  question.  One  was  that 
if  A  takes  when  B  has  the  right  of  possession  he  must  give  back, 
and  the  other  was  that  the  successful  petitor  shall  be  owner.     If, 

o  2 
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when  B  has  the  right  of  possession,  A  is  entitied  to  judgment  in 
vindication  that  he  is  owner,  B  is  not  owner  for  he  is  under  duty  . 

Ui  A  to  leave  the  res  alone.     It  is  ^s  duty  to  permit  A  to  take«  | 

although  it  is  also  ^^'s  duty,  if  he  does  not  bring  vindication,  to  I 

wait  till  permission  is  given.    Judgment  in  vindication  makes  A  | 

owner — alone  free  to  deal  with  the  res.    Thereafter  he  is  free  to  take.  | 

B  is  under  duty  to  i^  to  leave  the  thing  alone.    Everybody  else  is  i 

under  duty  to  B  (because  of  his  right  of  possession)  to  leave  the 
thing  alone.  And  when  A  does  take  he  acquires  the  right  of 
possession, — everybody  comes  under  duty  to  him  to  leave  the  thing 
alone. 

Albert  S.  Thayeb, 

{To  be  cmtiuued.) 
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THE  EVOLUTION  OF  THE  DEBENTURE. 

THE  ingenuity  and  resourcefulness  of  company  promoters  grow 
with  the  times,  and  therefore,  those  whose  duty  it  is  to  pilot 
them  amidst  the  rocks  and  shoals  of  the  Companies  Acts  do  well  to 
be  on  the  alert  for  any  fresh  trend  or  drift  to  be  discerned  in  the 
art  of  flotation.  These  are  the  lean  years,  the  investor  has  de- 
veloped a  fastidious  palate,  and  a  prospectus  must  needs  have  more 
than  ordinary  attractions  if  it  is  to  produce  satisfactory  results. 

In  these  circumstances  there  seems  to  be  coming  into  vogue  a 
hybrid  commodity  which  the  writer  has  ventured  to  call  the 
'Share-debenture,'  and  which  from  the  legal  stand-point  needs 
careful  consideration. 

Shares  and  debentures  are  two  very  distinct  orders  of  investment. 
Each  has,  or  has  hithei-to  had,  its  essential  features,  its  inevitable 
advantages  and  disadvantages.  Shares  alone  reap  the  full  measure 
of  successful  enterprises  and  respond  freely  to  the  exciting  influences 
of  the  Stock  Exchange.  Debentures,  on  the  other  hand,  can  be 
issued  at  a  discount,  are  not  dependent  upon  profits  for  a  return, 
are  free  from  some  of  the  restrictipns  of  the  Act  of  19CO,  and  in  the 
hour  of  disaster  enable  their  holders  to  seize  assets  and  rank  before 
the  outsider  who  has  merely  traded  and  given  credit  to  the  company.' 
It  is  obvious  that  if  something  can  be  invented  which  combines  the 
excellencies  of  both  orders,  the  hard-pressed  promoter  of  modem 
times  has  a  new  and  valuable  commodity  to  place  before  the 
speculating  public. 

Two  prospectuses  which  essay  the  desirable  combination  lie  before 
the  writer.  One  offers  a  '  profit-sharing  perpetual  debenture  stock ' 
the  holders  of  which  'will  be  entitled  to  5^71  cumulative  interest 
on  the  amount  paid  up  on  the  stpck  and  in  addition  thereto  to  a 
sum  equal  to  one  moiety  of  the  balance  of  net  profits  available  for 
dividend  in  any  one  year,  &o.'  The  other  offers  5**/,  debentures  of 
£8  each  at  par  '  convertible  at  the  option  of  the  holders  at  any  time 
up  to  the  3iBt  day  of  December  1911  into  fully  paid  £1  shares  of 
the  Company  at  the  rate  of  one  fully  paid  share  for  every  £S  of 
the  nominal  amount  of  the  Debentures  i.e.  one  share  for  each 
debenture.' 

It  is  worth  while  to  consider  how  &r  these  alluring  productions 
ai*e  likely  to  stand  the  test  of  litigation. 

The  case  oiMoteleyy.Koffyfontein  Mines  Limited  [1904]  2  Oh.  108 
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(91  L.T.  %66),  where  a  cruder  scheme  met  with  disaster,  is  worthy 
of  study.  In  that  case  a  company  created  debentures  of  £100  each 
payable  at  a  future  date,  and  proposed  to  issue  them  at  X80  each 
with  a  right  to  any  registered  owner  before  that  date  to  direct  the 
Company  to  issue  to  him  in  exchange  for  and  in  satiBfaction  of 
the  debentures,  fully-paid  shares  in  the  company  at  the  rate  of  one 
fully-paid  share  of  Xi  for  every  Xi  of  the  nominal  amount  of  the 
debenture.  Mr.  Justice  Buckley — most  austere  of  Company  lawyers 
— with  discernible  hesitation  allowed  the  transaction  to  pass,  but 
the  Court  of  Appeal,  reyersing  his  decision,  granted  an  injunction 
restraining  the  issue,  and  their  observations  merit  consideration. 
Debentures  may  lawfully  be  issued  at  a  discount,  shares  may  not 
(Ooregum  Gold  Mining  Company  of  India  v.  Roper  [189a]  A.  C.  ia5, 
66  L.  T.  427) ;  and  the  basis  of  the  decision  of  the  Court  of  Appeal 
was  that  there  was  a  possibility  of  the  scheme  resulting  in  sluu^s 
being  issued  at  a  discount.  Cozens-Hardy  L.  J.  said, '  Is  it  com- 
petent for  a  limited  company  in  consideration  of  £80  to  contract 
to  issue  a  fully-paid  share  of  £100  whenever  requested  so  to  do? 
Put  in  that  bare  form  the  answer  to  the  question  admits  of  no 
doubt'  Vaughan  Williams  L.  J.  said, '  Such  a  bargain  might  enable 
the  debenture  holders  who  claim  the  allotment  of  shares  to  escape 
the  statutory  obligation  to  pay  the  fuU  nominal  amount  of  their 
shares.'  Stirling  L.  J.  said, '  It  is  said  that  the  issue  of  the  deben- 
tures is  not  made  with  any  intention  of  evading  the  rule  .  .  .  never- 
theless if,  in  fact,  tiie  shares  are  issued  at  a  discount,  the  honesty 
or  good  intentions  of  the  contracting  parties  will  not  avail  them 
.  . .  the  possibility  of  such  a  transaction  taking  place  is  sufficient  to 
entitle  the  plaintiff  shareholder  to  an  injunction.' 

Cozens-Kardy  L.  J.  is  careful  to  add  that  the  conclusion  of  the 
Court  does  not  involve  the  proposition  that  under  no  circumstances 
can  a  debenture  be  issued  at  a  discount  which  may  confer  a  right 
at  some  future  date  to  demand  a  fully-paid  share  in  exchange  for 
the  debenture.  '  Whenever  such  a  question  comes  before  the  Court 
it  will  be  discussed  and  decided  with  the  care  and  deliberation 
which  its  importance  demands.' 

The  second  of  the  prospectuses  above  quoted  from  aims  at 
escaping  the  Koffyfontein  case  by  conferring  not  an  option  at  a 
future  date,  but  an  option  to  ex(diange  for  shares  at  a  premium. 
The  question  of  issuing  shares  at  a  discount  may  thus  be  avoided, 
but  it  is  gravely  to  be  questioned  whether  the  offer  in  the  prospectus 
does  not  offend  the  ancient  equitable  rule  against  clogging  the 
equity  of  redemption.  The  right  of  the  owner  to  get  back  his 
property  unfettered — ^the  fact  that  equity  will  not  permit  any 
device  or  contrivance  designed  or  calculated  to  prevent  or  impede 
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redempticm — the  rules  vrbicix  deprive  mortgagees  of  collateial  advan- 
tages—may  appear  to  be  anachixmisms  and  an  offenoe  against  the 
sanctity  of  contract.  That  they  are  still  in  full  force  and  vigour 
and  are  capable  of  almost  startling  results  when  applied  to  modem 
commercial  transactions  is  however  shown  by  a  whole  series  of 
cases  of  which  Noake*  8f  Co.  Ltd.  v.  Rice  [190a]  A.  Q.  24  (86  L.  T. 
62)  may  be  quoted  as  the  culmination. 

In  Jarrah  Timber  8f  Wood  Paving  Corporation  Ltd.  v.  Samuel  [1903] 
I  Ch.  I  (88  L.  T.106)  we  find  the  doctrine  applied  effectively  in  the 
case  of  a  loan  to  a  limited  Company  secured  upon  its  debentures. 

The  Defendant  lent  to  the  Company  £5,cxx)  secured  by  the 
transfer  into  his  name  of  ,£30,000  of  first  mortgage  Debenture 
Stock  of  the  Company,  it  being  part  of  the  bargain  that  the 
defendant  was  to  have  the  option  within  twelve  months  of  pur- 
chasing the  whole  or  any  part  of  such  Stock  at  40  per  cent.  The 
Company  gave  notice  to  pay  off  the  loan  and  defendant  then  gave 
notice  exercising  his  option,  and  in  the  action  which  followed 
claimed  speeific  performance  or  damages,  and  failed.  The  following 
words  from  the  judgment  of  Romer  L.  J.  are  to  the  point : 

'  Whatever  the  character  of  the  debenture  stock  really  is,  even  treat- 
ing it  as  creating  only  a  liability  on  the  part  of  the  company  to  pay' 
an  annual  sum  which  the  company  may  redeem  on  terms,  yet  in 
any  point  of  view  it  creates  a  liability  to  pay  money  on  the  part 
of  the  company  and  in  the  case  before  us  money  secured  on  the 
company's  property  .  •  •  Whatever  may  be  the  nature  of  the  de- 
benture stock,  1  think  that  that  transaction  constituted  a  moi-tgage 
security  in  the  ordinary  sense. ...  I  see  no  reason  why  a  mortgage 
by  a  company  should  be  in  any  different  position  from  that  of 
a  mortgage  by  a  private  individual  so  far  as  regards  the  clogging 
of  the  equity  of  redemption.' 

Can  any  distinction  be  drawn  in  this  context  between  a  loan  to 
a  company  on  terms  conferring  an  option  to  take  up  its  debenture 
stock,  and  one  in  terms  which  grant  a  right  to  insist  upon  an 
exchange  for  fully-paid  shares? 

'  Bedemption  is  of  the  very  nature  and  essence  of  a  mortgage.' 
Ingenuity  may  therefore  suggest  that  to  round  this  second  comer 
the  debentures  must  be  made  irredeemable  or  perpetual.  Now  it  is 
important  to  note  that  in  the  Jarrah  case  the  observations  of  two 
of  the  Judges  not  only  suggest  that  this  may  make  no  difference,  but 
hint  a  doubt  as  to  the  powers  of  a  Company  to  issue  irredeemable 
debentures  at  aJL  The  following  remarks  of  Cozens-Hardy  L.  J. 
are  significant : 

'  It  has  been  said  .  .  .  that  a  Company  can  give  mortgages  such  as 
an  ordinary  individual  cannot  give ;  that  a  Company  can  give  an 
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irredeemable  mortgage  and,  if  it  oaa  dve  an  irredeemable  mortgage 
without  any  right  of  redemption  at  iJl,  then  it  must  of  necessity  be 
able  to  impose  any  sort  of  clog  on  the  equity  of  redemption  ...  It 
is  not  necessary  to  decide  that  point  in  the  present  case. 

'  But  as  the  matter  has  been  mentioned,  speaking  only  for  myself, 
I  desire  to  say  that,  as  at  present  advised,  I  think,  in  the^language 
of  Lord  Macnaffhten,  *'  redemption  is  of  the  very  nature  and  essence 
of  a  mortgage,  and  I  fail  to  see  how,  apart  from  some  statutory 
authority,  .  .  .  there  can  be  any  right  in  a  limited  company  to 
put  itself  in  a  different  position  and  in  a  larger  position  than  any 
other  owner  of  property  dealt  with  by  way  of  mortgage.* 

There  I'emains  for  consideration  the  still  further  flight  of  enter- 
prise represented  by  the  prospectus  first  quoted  above—'  the  profit- 
sharing  perpetual  debenture  stock.'  Here  is  no  question  of  under- 
value, of  share  allotment,  of  clogging  the  redemption, — only  a 
right  to  participate  in  profits.  Now,  so  far  as  the  principles 
expounded  in  the  above-mentioned  decisions  may  not  meet  this 
case,  the  writer  ventures  to  think  that  a  difficulty  yet  stands  in  its 
way*— one  suggested  by  the  amorphous  composite  nature  of  the 
thing  offered*  '  Debenture '  is  not  a  term  of  art.  It  may  take 
many  shapes  and  cover  very  different  contractual  obligations. 
There  is,  however,  a  principle  governing  it,  a  fundamental  idea  at 
the  back  of  it.  It  imports  a  debit;  it  involves  some  obligation 
of  repayment  There  is  no  virtue  or  charm  in  the  appellation 
itself.  Calling  a  thing  a  debenture  does  not  make  it  one.  An 
interest  or  holding  which  is  perpetual,  which  shares  profits,  which 
votes  and  appoints  Directors,  and  assists  in  management  may  not 
be  recognized  by  the  Courts  as  a  Debenture  at  all.  It  may  even 
be  regarded  as  a  highly  irregular  and  wholly  unauthorized  sort  of 
share.  The  Company  from  whose  prospectus  we  quote  has  a 
nominal  capital  of  £50,000  on  the  strength  of  which  it  offered 
£1,000,000  of  the  profit-sharing  perpetual  Debentui-e  Stock — a  very 
questionable  superstructure. 

The  judgments  in  the  cases  quoted  from  above  did  not  challenge 
the  bona  fides  of  the  transactions.  Here,  however,  is  a  security 
possessing  all  the  attributes  of  a  share  but  escaping  in  its  inception 
the  duty  payable  under  the  Stamp  Act,  1891,  escaping  in  its  allot- 
ment many  of  the  obligations  of  disclosure  laid  down  by  the  Com- 
panies Act,  1900,  capable  of  being  issued  at  a  discount  and  of 
receiving  interest  paid  out  of  capital,  and  entitled  in  liquidation 
to  rank  in  front  of  the  creditors  of  the  Company.  Such  holdings, 
it  is  submitted,  stand  every  chance  of  being  held  mere  attempts 
to  evade  the  spirit  and  letter  of  the  Companies  Acts. 

Geo.  a.  Macdonald. 
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HOBBS  V.    HENNINO. 

FOR  many  years  writers  on  International  Law  who  are  opposed 
to  the  application  of  the  principle  of  continuous  voyages  or 
ulterior  destination  to  oontrabfuid  of  war  have  quoted  the  judg- 
ment in  Hobbs  v.  Hmning^  17  C.  B.  N.  S.  791,  34  L.  J.  C.  P.  117,  as  a 
strong  authority  in  support  of  their  view.  They  invariably  over- 
look Seymour  v.  London  and  Provincial  Marine  Insurance  Co.^  41  L.  J. 
C.  P.  193,  a  case  which  did  not  find  its  way  into  the  Law  Reports, 
and  whose  existence  has  apparently  remained  'unknown  to  the 
text- writers.  Yet  in  this  case  the  Court  of  Common  Pleas  explained 
their  previous  decision  in  such  a  way  as  to  make  it  impossible  to 
rely  on  Hobbs  v.  Henning  as  an  authority  for  the  proposition  for 
which  it  is  usually  cited. 

Hobbs  v.  Henning  was  an  action  on  a  policy  of  insurance  on  goods 
laden  on  the  Peierhoff^  which  was  captured  during  the  American 
Civil  War,  on  a  voyage  to  the  Mexican  port  of  Matamoras.  The 
seventh  plea,  which  alone  needs  to  be  considered  for  my  present 
object^  stated  that  the  goods  were  contraband  of  war,  and  were 
shipped  for  the  purpose  of  being  sent  to  and  imported  into  a  Con- 
federate port,  and  were  liable  to  be  seized  by  the  cruisers  of  the 
United  States  as  contraband  of  war,  that  the  ship  carried  goods 
and  papers  which  rendered  her  liable  to  seizui*e^  and  that  the  ship 
and  goods  were  seized  accordingly — of  all  which  the  defendant  was 
totally  ignorant  when  he  subscribed  the  policy.  The  plaintiff 
demurred  to  this  plea,  and  the  demurrer  was  argued  before  Erie 
C.  J.  and  Byles  and  Keating  JJ.  Their  judgment  was  delivered  by 
the  Chief  Justice,  who  said  that  the  plea  was  probably  intended  to 
set  up  the  defence  of  concealment,  but  failed  to  establish  it.  '  The 
allegation  that  the  goods  were  shipped  for  the  purpose  of  being 
sent  to  an  enemy's  port,'  he  said,  'is  an  allegation  of  a  mental 
process  only.  We  are  not  to  assume,  therefore,  either  that  the 
plaintiff  had  made  any  contract  or  provided  any  means  for  the 
further  transmission  of  the  goods  into  the  enemy's  state,  or  that  the 
shipment  to  Matamoras  was  an  unreal  pretence.'  It  was  consistent 
with  such  a  purpose,  be  continued,  that  the  plaintiff  knew  of  an 
effective  demand  for  warlike  stores  at  Matamoras,  and  expected  to 
sell  the  goods  there.     On  this  ground  the  Court  held  that  the 
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averment  that  the  goods  were  shipped  for  the  purpose  of  being  sent 
to  an  enemy's  port  did  not  establish  that  they  were  liable  to  seizure 
for  a  breach  of  neutrality. 

Next  the  Chief  Justice  dealt  with  the  rest  of  the  plea  in  the 
following  words :  '  The  effect  of  the  other  allegations  in  the  plea 
depends  much  on  that  which  we  have  last  considered.  If  goods  fit 
for  immediate  use  in  war,  and  therefore  of  the  quality  described  by 
the  term  contraband  of  war,  are  passing  between  neutrals  it  seems 
that  they  are  not  liable  to  seizure  by  a  belligerent.  'Hie  right  of 
capture,  according  to  Sir  William  Scott's  opinion  expressed  in  the 
case  of  The  Imina^  3  C.  Rob.  Adm.  R.  168,  attaches  only  when 
they  are  passing  on  the  high  seas  to  an  enemy's  port : — *^  They  must 
be  taken  in  delicto^  that  is,  in  the  actual  prosecution  of  a  voyage 
to  an  enemy's  port."  The  liability,  therefore,  of  these  goods  to  law- 
ful seizure,  although  their  quality  was  such  as  might  make  them 
contraband  of  w&r,  depended  on  their  destination,  and  they  were 
not  liable  unless  it  distinctly  appeared  that  the  voyage  was  to  an 
enemy's  port.' 

The  two  parts  of  the  judgment  on  the  seventh  plea  would  be 
contradictory,  if  in  the  latter  part  the  Court  meant  to  say  that  the 
goods  could  never  lawfully  be  seized  if  the  voyage  of  the  skip  were 
to  a  neutral  port.  The  earlier  part  clearly  implies  that  the  goods 
would  be  liable  to  seizure  if  their  ulterior  destination  was  some 
place  in  the  Confederate  States.  Otherwise,  as  ProfeBB<»r  Westlake 
pertinently  asks  in  an  article  which  appeared  some  years  ago  in 
this  Review  ^  what  was  the  object  of  discussing,  as  the  Court  did, 
the  distinction  between  the  expectation  that  goods  will  be  applied 
to  an  illegal  use  and  participation  in  an  attempt  to  apply  them  to 
such  use  1  It  is  interesting  to  notice  that  the  learned  Professor, 
who  evidently  was  not  acquainted  with  Seymour  v.  Londou  and 
Provincial  Marine  Insurance  Co.,  came  to  the  conclusion  that '  no 
positive  opinion  is  to  be  found  in  Hobis  v.  HenMing  on  the  doctrine 
of  continuous  voyages,  and  the  tendency  of  the  Court's  observations 
is  not  unfavourable  to  it.' 

I  will  now  deal  with  Seymour  v.  London  and  Promncial  Marine 
Ituttrance  Co.  It  was  another  action  on  a  policy  on  goods '  war- 
ranted no  contraband'  for  the  voyage  of  the  P^^^A^  to  Matamoras. 
The  facts  proved  at  the  trial  were  embodied  in  a  special  case,  which 
stated  that  the  goods,  part  of  which  were  unquestionably  of  a 
contraband  nature,  were  intended  from  the  beginning  to  go  to 
Matamoras  for  the  purpose  of  being  transhipped  and  carried  across 
the  Rio  Grande  to  Texas,  where  they  were  to  be  delivered  to  the 
Confederate  Qovemment.    The  case  was  argued  before  Willes  and 

*  L.  Q.  R.  XV.  34. 
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Keating  JJ.,  the  latter  of  whom  had  been  a  member  of  the  Court 
which  decided  ffobbs  v.  Henning.  In  explaining  that  case  Willes  J., 
who  delivered  the  considered  judgment  of  the  Court,  said  with 
reference  to  the  seventh  plea  :  '  The  Court  held  that  the  averment 
of  the  intention  that  the  goods  should  go  to  the  Confederate  States 
did  not  indicate  that  the  goods  were  bound  to  go  there,  and  that 
the  plea  was  insufficient.  In  other  words,  the  conclusion  which 
we  have  come  to  on  the  facts  of  the  present  case  was  not  averred  or 
shown  in  Hobbs  v.  Henning'  He  then  refers  to  the  passage  which 
I  have  already  quoted,  in  which  Lord  Stowell's  dictum  is  cited,  and 
says  that  in  Lord  Stowell's  judgment '  voyage '  means  '  the  same 
as  destination  of  the  goods.  It  does  not  necessarily  mean  voyage 
only  in  the  same  vessel.'  After  further  quotations  the  learned 
judge  ends  witii  the  remai'k  :  '  In  the  present  case,  however,  the 
real  intention  was  that  the  goods  should,  in  the  course  of  the  same 
transaction,  go  on  to  the  Confederate  States,  and  that  the  shippers 
should  be  paid  by  a  share  of  the  profits  to  be  obtained  by  delivery 
in  the  Confederate  States.  Therefore  the  case  of  Hobb9  v.  Henniug 
is  an  authority  in  favour  of  the  present  defendants,  and  not  of  the 
plaintiff.'  The  result  was  that  the  Court  held  that  the  warranty 
had  been  broken  and  the  assured  could  not  recover. 

Thus  the  Court  decided  that  goods  of  a  contraband  nature  are  liable 
to  seizure  on  a  voyage  which,  so  fiEkr  as  the  ship  is  concerned,  ends  at 
a  neutral  port,  when  they  are  intended  to  be  carried  by  inland 
navigation  to  a  place  in  the  enemy's  territory.  The  Court  did  not 
profess  to  deal  with  the  question  whether  goods  can  be  condemned 
as  contraband,  when  they  are  intended  to  be  sent  by  land  from  a 
neutral  p<N:t  to  an  ulterior  destination  in  a  belligerent  State.  In 
HMt  V.  Henning i  however,  the  Court  seem  to  have  been  of  opinion 
.that  goods  can  only  be  condemned  as  contraband  when  they  have 
been  seized  on  their  way  to  an  enemy's  port,  i.e.  whe^  their  trans- 
port to  the  enemy's  country  is  intended  to  be  effected  entirely  by 
water.  I  have  abeady  had  the  privilege  of  discussing  the  subject 
generally  in  the  Law  Quabtehlt  Review  ^,  and  do  not  propose  to 
discuss  it  again,  but  I  fail  to  see  any  logical  distinction  between  the 
case  of  goods  which  the  owner  intends  to  send  by  inland  navi- 
gation from  a  neutral  place  to  the  territory  of  a  belligerent  and 
goods  which  he  intends  to  send  thither  by  road  or  rail. 

E.  L.  DE  Hakt. 

^  L.  Q.  R.  xvii.  193. 
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THE  ORIGIN  AND   DEVELOPMENT  OF  THE   BENGAL 
SCHOOL  OF  HINDU  LAW. 

MR  JUSTICE  MITRA,  of  Bengal,  has  propounded  an  interest- 
ing theory  as  to  the  Origin  and  Development  of  the  Bengal 
School  of  Hindu  Law  in  his  paper  recently  published  in  the  Law 
Quarterly  Review.  Shortly  it  is  this :— The  idea  now  current  that 
the  different  schools  of  EUndu  law  owe  their  origin  to  different 
interpretations  of  the  same  original  texts  of  the  ancient  sages  by 
the  learned  scholars  of  different  provinces  is  not  correct.  The  true 
explanation  is  to  be  found  in  the  his£bry  of  the  different  Provinces 
governed  by  the  schools.  The  important  differences  that  exist 
between  the  Dayabhaga  or  the  Bengal  school  and  the  Mitakshara 
school  of  the  other  Provinces  can  be  properly  explained  only  by  a 
reference  to  the  history  of  Bengal.  The  two  distinguishing  features 
of  the  Dayabhaga  are, — individual  ownership  and  the  high  position 
given  to  women  in  the  law  of  inheritance.  They  must  be  traced 
to  the  position  held  by  Bengal  in  the  earlier  centuries  of  Christian 
era  '  as  one  of  the  great  centres  of  ti*ade  of  the  old  world  and  to  the 
predominance  of  Buddhism  and  its  successor,  the  Hindu  Tantraism, 
in  that  Province  for  nearly  twelve  centuries.'  To  a  progressive 
nation  so  circumstanced,  the  'archaic'  principle  of  joint  ownership 
and  its  corollaries  of  limited  power  of  alienation  and  male  survivor- 
ship—the relics  of  the  old  patriarchal  system — were  unsuited.  The 
deification  of  the  female  principle  or  '  Prakriti '  by  the  Tantraic 
system  necessarily  led  to  the  full  recognition  of  woman's  rights, 
'  The  family  had  given  place  to  the  individual,  women  had  been 
recognized  with  certain  restrictions  as  persons  in  law  as  much  as 
men.'  Mr.  Mayne's  theory  that  Brahminical  influence  helped  most 
strongly  to  create  the  difference  between  the  Mitakshara  and  the 
Dayabhaga  system  is  untenable. 

It  is  proposed  in  this  paper  to  examine  this  theory. 

On  almost  every  point  connected  with  the  schools  of  Hindu  law 
there  is  a  wide  divergence  of  views.  Some  doubt  their  very  exis- 
tence. Some  scholars  admit  only  two,  others  five.  Some  sub- 
divide these  again  into  several  otiiers.  For  example,  the  Western 
school  has  two  divisions — the  Maharashtra  and  the  Gujrat,  with 
some  important  differences  between  them.  So  also  Mr.  Morley 
subdivides  the  Dravidian  school  into  the  Andhra  and  the  Kami^ 
taka. 
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Five  schools  are  now  generally  accepted.  This  division  into 
schools  is  of  great  use  in  drawing  attention  to  differences  that  do 
certainly  exist  among  them.  And  historically,  Indian  thought  has 
been  familiar  with  the  idea  of  schools  from  almost  the  Vedic 
period.  Vedic  schools  are  known  by  the  name  of  Sdkhds  or 
Branches, — a  term  which  seems  more  appropriate,  as  it  at  once 
suggests  that  although  there  are  differences  in  detail,  the  root 
principles  are  the  same.  The  Vedic  schools  originated  in  the 
adoption  of  different  readings  or  different  interpretations  of  the 
same  texts.  Each  Sdkhd  had  a  textbook  of  its  own  which  differed 
but  slightly  from  those  of  the  other  Sdkkds.  In  connexion  with 
the  Dharmasastras  or  Hindu  law,  Sanskrit  authors  do  speak  of 
schools,  though  not  in  the  same  sense  as  we  do.  In  Balambhatta 
and  other  works,  we  find  mention  made  of  Eastern,  Southern  and 
Western  schools.  They  do  not  use  the  very  word  school^  but 
cite  the  opinions  of  their  opponents  as  those  of  the  Easterners, 
Southerners,  and  so  forth.  The  idea,  then,  of  schools  is  not 
foreign. 

The  solution  of  the  question  of  their  origin  is  beset  with  diffi- 
culties.  The  Judicial  Committee  of  the  Privy  Council  account  for 
their  growth  as  follows: — *  Works  universally  or  very  generally 
received  became  the  subject  of  subsequent  commentaries.  The 
commentator  put  his  own  gloss  on  the  ancient  texts;  and  his 
authority  having  been  accepted  in  one,  and  rejected  in  another 
part  of  India,  schools  with  conflicting  doctrines  arose.'  Collector 
of  Madura  v.  Mutturamalinga^  12  Moo.  LA.  435. 

This  view  has  been  generally  accepted.  So  far  as  it  goes,  the 
explanation  is  sound.  But  it  does  not  go  far  enough.  It  does  not 
explain  why  a  particular  commentator  came  to  put  a  pai*ticular 
gloss  in  the  particular  school.  That  explanation  can  only  be 
furnished  by  the  historical  method  of  investigation.  But  it  is  going 
too  f&r  to  say  that  the  explanation  given  by  the  Privy  Council  is 
'  not  warranted  by  that  method.' 

Of  course,  it  would  be  unreasonable  to  suppose  that  any 
theoretical  treatise  would,  as  such,  be  accepted  in  a  particular 
province  and  give  rise  to  a  new  school.  For,  in  such  an  eminently 
practical  department  as  law,  which  affects  everyday  life  at  every 
step,  it  is  impossible  that  a  community  proverbially  tenacious  of  its 
customs  as  the  Indian  is,  would  accept  the  theoretical  deductions  of 
any  writer,  however  able  or  clever ;  on  the  other  hand,  it  is  more 
in  consonance  with  reason  to  suppose  that  the  success  or  failure  of 
a  given  treatise,  commentary  or  digest  would  entirely  depend  on 
the  success  achieved  by  the  author  in  bringing  his  theoretical  con- 
clusions into  harmony  with  customary  law.     This  must  be  so  in 
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any  ooiintry  and  under  any  syBtem  of  jurisprudence.  But  in 
India  espec^illy,  it  cannot  be  otherwise ;  because  Hindu  law  has 
placed  Custom  above  Law.  In  the  words  of  the  Privy  Council 
*  under  the  Hindu  system  of  Law,  clear  proof  of  usage  will  out- 
weigh the  written  text  of  the  Iaw.'  If  this  principle  be  borne  in 
mind,  it  will  be  evident  that  no  Hindu  writer  could  hope  to  impose 
his  treatise  on  his  community  or  province  without  taking  good  care 
to  bring  it  into  harmony  witb  their  legal  consciousness  as  expressed 
in  their  customs.  For  otherwise,  exceptions  which  every  litigant 
has  a  ri^t  to  assert  as  custom  would  eat  up  the  law  l^d  down 
by  him. 

This  a  priori  conclusion  is  amply  borne  out  by  what  we  know  of 
the  writers  of  the  Commentaries  and  Digests  recognised  as  leading 
authoritiea  in  the  different  schools.  On  examination,  tiiey  will  be 
found  to  have  been  composed  with  the  immediate  object  of  being 
used  by  the  judiciary  of  the  province  or  kingdom  to  which  the 
author  belonged.  This  is  true  of  the  leading  authorities  ooly — 
not  of  those  which  are  subsidiary.  They  were  all  written  either 
by  ruling  princes  or  their  ministers  themselves  or  by  others  in 
their  name  and  at  their  instance. 

To  take  them  one  by  one. 

MUdk$kara.  This  was  written  by  the  ascetic  V^nanesvara  fcnr 
Vikramanka,  the  Chalukya  ruler  of  Ealyana  at  the  end  of  the 
eleventh  century. 

Sarawaiivilasa.  This  work,  which  is  of  authority  in  Orissa,  was 
written  by  Pratap  Rudra  Dewa,  the  king  of  Orissa,  or  at  his 
instance,  between  the  yean  1503  and  1594  a.d. 

Vivdduratndiara.  TUs  is  the  leading  authority  of  the  Mithila 
school.  It  WBJB  composed  by  Chandesvara  Thakura,  the  Minister 
of  Harasimha,  about  the  year  1314  A.D. 

Firamitrodaya.  This  is  the  leading  authority  next  to  the  Mitak- 
shara  in  the  Benares  school.  The  author  expressly  says  that  he 
wrote  it  at  the  instance  of  the  BundeUa  king,  Virasimha. 

Apardrka.  This  is  a  very  valuable  commentary  on  Yajnavalkya. 
Its  author  was  a  ruling  prince  of  the  house  <k  Silhara.  It  was 
written  between  1140  and  T186  a.d. 

Smritichamlrika.  The  leading  authority  in  Madras.  Unfortunately 
so  little  18  known  about  the  origin  of  this  work  that  it  is  impossible 
to  say  anything  regarding  its  author  or  composition. 

Pardsaramddkaviya.  Another  leading  authority  in  the  same  school 
composed  by  Madhavacharya,  the  chief  adviser  and  minister  of  the 
founder  of  the  famous  Vijayanagar  dynasty  which  held  the 
Mahomedans  in  check  from  the  14th  century  to  a  few  years  before 
the  rise  of  Sivaji. 
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Madanapdrijdfa.  This  was  composed  by  the  command  of  Madana- 
pala  (of  the  J&ta  race),  who  was  the  ruler  of  Kashta  on  the  banks  of 
the  Jumna. 

Vyamkaramagukha.  This  is  the  leadmg  authority  paramount  even 
to  the  Mitakshara  in  Gujrat^  and  only  next  to  it  in  Uie  Maharashtra. 
It  was  written  at  the  instance  of  a  Rajput  chief  of  the  Sangara 
tribe,  and  its  authority  in  Qujrat  is  the  witness  of  the  rule  of  the 
Peishvas  in  Qujrat 

Bayahhaga.  This  is  believed  to  have  been  written  by  Jimutava- 
hana^  who  was  about  the  banning  of  the  twelfth  century  of  the 
Christian  era  a  minister  of  King  Vishaksena  (Dayatatura  of  Oolap 
Chandra  Sarkar). 

This  brief  examination  shows  that»  owing  to  the  common 
law  of  the  Hindus,  which  denied  the  power  of  legislation  to  any 
earthly  ruler,  every  ruling  sovereign  was  obliged  to  have  a  new 
compilation  made  of  the  law  to  be  administered  by  lus  Courts 
in  order  to  bring  it  in  line  with  the  new  order  of  things  by  incor- 
porating new  customs  and  discarding  obsolete  onea  That  this  was 
the  object  of  these  compilations  is  further  shown  by  what  is  con- 
tained in  the  works  themselves. 

Vijnanesvara,  when  discussing  the  text  prescribing  unequal 
shares  for  sons  according  to  the  priority  of  birth,  lays  down  the 
general  principle,  that,  notwithstanding  a  sacred  text  a  practice 
which  runs  counter  to  the  conscience  of  the  community  should 
never  be  practised  and  gives  several  striking  examples  of  those 
which  had  become  obsolete.  So  also  Nilkantha,  the  author  of  the 
Mayukha,  in  discussing  the  age  of  the  boy  to  be  taken  in  adoption 
expressly  refers,  on  the  authority  of  his  own  father,  to  custom  as 
justifying  the  adoption  of  a  man  of  any  age  notwithstanding  texts 
to  the  contrary.  More  than  once,  he  expressly  refers  to  cubUhu  as 
justifying  him  in  the  particular  interpretation  put  by  him  on 
ancieiki  texts.  Even  more  striking  is  a  passage  in  ViramUrodaya 
which  was  recently  noticed  by  Mr.  Justice  Mookerji  in  JSoianta 
Kumar  v.  Jogendranafh  (I.KR.  33  Cal.  374).  In  it,  the  author 
gives  as  a  'reason  against  the  acceptance  of  the  view  of  the 
Mitakshara'  with  regard  to  the  person  with  whom  reunion  is 
permissible,  '  the  isAi  that  if  that  were  so,  then  reunion  with  the 
daughter's  son  and  the  like,  which  is  recognized  by  the  practice  of 
all  people,  would  become  improper.'  There  cannot^  therefore,  be 
any  doubt  that  these  treatises  were  intended  to  incorporate  new 
customs  and  actually  did  so. 

We  may,  then,  safely  conclude  that  the  schools  originated  in 
different  authors  of  commentaries  and  digests  putting  glosses  on 
the  ancient  texts,  in  order  to  squeeze  out  from  them  rules  and 
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principles  supporting  tiie  new  customs  prevailing  in  the  provinces 
governed  by  them  at  the  time  of  their  composition.  It  follows 
from  this,  further,  that  the  authoritativeness  of  a  given  work 
depends  on  the  success  achieved  by  it  in  assimilating  the  customary 
law  of  the  province.  So  also  the  authoritativeness  of  a  given  rale 
would  depend  on  itis  being  in  consonance  with  or  at  least  not 
against  recognized  customs.  When  a  writer  extracts  somehow  a 
particular  doctrine  in  order  to  give  a  Shastraic  basis  to  new 
customs,  he  is  bound  for  the  sake  of  consistency  to  accept  all  the 
conclusions  flowing  from  it.  If,  however,  any  of  them  happen  to 
overstep  the  limits  prescribed  by  the  legal  conscience  of  the  com- 
munity, they  do  not  get  assimilated  into  current  law,  but  simply 
remain  as  witnesses  of  the  logical  acumen  of  the  learned  authors. 
For  instance  the  Smritichandrika,  the  leading  authority  in  Madras, 
adopts  the  Dayabhaga  doctrine,  which  excludes  barren  daughters 
from  inh^tance,  as  a  logical  conclusion  from  the  religious  prin- 
ciples underlying  it.  .  .  '  Its  authority  in  this  respect  has  not  been 
accepted  in  Southern  India '  (Mayne,  7th  ed,  p.  707) ;  as  custom  has 
sanctioned  the  more  humane  Mitakshara  doctrine.  Similarly  the 
Mayukha  is  prepared  to  accept  the  conclusion  necessarily  resulting 
from  the  strict  application  of  the  doctrine  of  nearness  of  blood 
enunciated  by  the  Mitakshara  and  allow  the  paternal  uncle,  the 
great-grandfather  and  a  son  of  half-brother  to  inherit  together.  So 
also  Nilkantha  would  have  the  grandfather  and  half-brother 
inherit  together  because  they  are  both  in  tiie  same  degree 
(Mandlik,  p.  81).  His  opinion  has  not  been,  however,  accepted 
even  in  Gujrat  where  the  Mayukha  is  the  leading  authority. 

From  this  it  does  not  follow  that  the  works  themselves  do  not 
influence  the  growth  of  law.  As  pointed  out  by  Mr.  Justice  Mitra, 
on  points  on  which  the  legal  consciousness  of  the  community  has 
not  expressed  itself,  the  views  advocated  in  the  work  would  be 
accepted  as  law.  If,  however,  a  particular  view  has  been  accepted 
as  correct  law  and  is  supported  by  the  work  recognized  as  authority 
in  the  particular  school,  the  only  reasonable  conclusion  to  draw  is 
not  that  the  old  custom  was  completely  remodelled  by  the  author, 
but  that  either  there  was  no  custom  either  way  when  the  work  was 
written  or  that  what  is  stated  by  him  is  in  accordance  with  the 
ancient  custom. 

Bearing  this  in  mind,  we  shall  now  proceed  to  examine  Mr.  Justice 
Mitra's  theory. 

To  begin  with,  he  points  out  the  untenability  of  Mr.  Mayne's 
theory  that  Brahminical  influence  was  at  work  in  producing  the 
peculiarities  of  the  Dayabhaga  law.  I  heartily  agree  with  him. 
I  have  always  been  of  opinion  that  most  of  Mr.  Mayne's  theories 
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are  viiiAted  by  his  exaggerated  and  unwarranted  view  of  Brahmin 
influence— unwarranted,  because  he  overlooks  several  important 
facts  bearing  on  the  question. 

Firstly,  being  a  Westerner  and  nurtured  in  an  atmosphere  of 
material  civilization,  where  utility  is  everything  and  sentiment 
nothing,  it  is  not  easy  for  him  to  appreciate  the  racial,  traditional, 
and  psychological  peculiarities  of  an  Oriental  people.  Many  an 
occidental  reflective  mind,  after  spending  a  lifetime  in  this  country, 
returns  home  exclaiming  that  the  Oriental  is  a  mystery.  No 
wonder!  The  Oriental  and  the  occidental  are  as  poles  asunder  in 
their  mental  outfit.  To  the  European  this  world  is  everything; 
and  idealism  is  next  door  to  madness  ^.  To  the  Asiatic  this  world 
is  illusive,  and  idealism  and  the  life  hereafter  are  true  life.  The 
Japanese  War  was  the  first  ocular  demonstration  the  European 
world  had  of  the  hold  that  idealism  had  on  the  Oriental  mind. 
Under  these  circumstances,  how  can  conclusions  based  on  the 
application  of  European  experience  to  Indian  social  phenomena 
be  correct?  Secondly,  social  institutions  of  the  West  are  all 
designed  to  make  the  most  of  the  good  things  of  this  world,  while 
those  of  the  Hindu  are  designed  to  enable  him  to  escape  from  their 
temptations  and  to  concentrate  his  eneigies  on  higher  idealism  and 
spirituality,  in  order  that  he  may  befit  himself  for  the  next  world, 
^e  European  is  taught  from  his  cradle  that  the  summum  bonum  of 
existence  is  to  get  as  much  out  of  this  world  as  possible,  whereas 
the  Hindu's  goal  is  to  learn  to  be  content  and  happy  with  little. 
Thirdly,  the  social  fabric  of  the  West  is  reared  on  the  basis  of 
individual  right,  whereas  that  of  the  Hindu  is  founded  on  that 
of  individual  duty  and  the  well-being  of  the  society  as  a  whole.  In 
Europe,  the  higher  a  man  is  in  the  social  scale,  the  fewer  are  the 
restraints  on  his  liberty  of  action ;  but  among  the  Hindus  the  reverse 
is  the  case.  The  Mahdr  or  the  Pariah  has  no  restraint  at  alL  He 
may  eat  what  he  likes,  drink  what  he  pleases,  and  do  what  he 
wants,  provided  he  does  not  overstep  the  bounds  of  essential 
morality  and  positive  law.  He  should  not  steal  or  rob.  He  has 
absolute  liberty  of  action.  The  Sudra  is  under  some  restraint.  He 
can  minister  to  his  physical  wants  and  comforts  in  any  way  he 
likes.  Restraints  on  his  food  and  drink  are  very  few.  His  religious 
duties  are  almost  nil.  The  modem  Sudra  has  imitated  the  higher 
classes  and  voluntarily  assumed  some  fettero.  But  the  Hindu 
code  has  forged  almost  none  for  hinu    The  liberty  of  the  Vaisya 

^  FThit,  we  presame.  is  intended  to  apply  only  to  the  common  ran  of  Earopean 
seeiuar  penona.  Our  learned  contributor  haa  no  doubt  heard  of  European  philoso- 
phers, devotees  and  myatics.  But  the  relapse,  e.  g.  of  the  Franciscans  into  worldli- 
neas,  might  perhaps  be  used  as  a  point  in  his  favour.— En.] 

VOU  XXIII.  P 
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who  is  higher  is  muoh  onrtailed,  while  the  Kshairiya  who  fonns 
the  next  higher  dass  has  nearly  as  many  manacles  as  the  Brahmin. 
The  latter  is  the  highest,  became  he  has  to  spend  his  whole  life  in 
performing  the  round  of  duties  enjoined  on  him.  No  doubt  the 
modem  Brahmin  is  in  this  respect  no  better  than  a  Sudra.  For  his 
fall  he  has  already  paid  the  social  penalty.  He  commands  now 
very  little  respect,  notwithstanding  his  assumption  of  an  air  of 
superiority,  because  of  his  birth,  and  society's  conscience  is  outraged 
by  his  worldliness. 

To  verify  these  facts  one  has  only  to  refer  to  the  first  book  of 
Mitakshaia.  The  respectability  of  the  Brahmin  is  there  made  to 
vary  in  the  inverse  ratio  of  his  worldly  possessions.  The  less  one 
has,  the  higher  one's  grade.  Therefore  it  will  be  seen  that  the 
analogy  between  the  priesthood  of  Europe  and  the  Brahminhood 
is  entirely  false,  and  any  conclusion  based  on  it  must  necessarily  be 
wrong.  Throughout  Mr.  Mayne's  work,  in  his  speculations  on  the 
history  of  the  Hindu  legal  principles,  whenever  he  finds  a  difficulty 
he  has  recourse  to  the  deui  ex  maekina  of  Brahmin  cupidity  and  selfish- 
ness to  extricate  himself.  He  is  unaware  that  the  Brahmin  spoken 
of  in  the  Hindu  works  is  not  the  one  who  frequents  British  courts, 
but  one  who  satisfies  the  strict  and  the  exacting  tests  laid  down  by 
the  Smriti  authors.  In  the  first  book  of  the  liitakshara  it  is  expressly 
laid  down  that  by  making  a  gift  to  a  Brahmin,  who  is  only  such  by 
birth,  but  not  by  conduct  and  character,  the  donor  paves  for  himself 
and  the  donee  the  way  to  eternal  perdition—not  to  heaven. 

This  is  not  all.  If  the  first  book  had  been  translated,  Mr.  Mayne 
would  have  found  another  fact  which  seems  to  me  to  be  fatal  to  his 
position.  Of  all  the  classes  the  largest  number  of  ceremonies  are 
prescribed  for  the  Brahmin,  and  when  the  ceremonies  were  asked 
to  be  multiplied,  the  rule  was  addressed  primarily  to  the  Brahmin, 
and  instead  of  profiting  he  had  his  burden  increased.  For  the  Sudra 
has  no  ceremonies  to  perform.  In  actual  practice  at  present  other 
classes  do  perform  certain  ceremonies  in  imitation  of  Brahmins. 
But  the  so-called  Brahmins  who  officiate  at  these  ceremonies,  and 
the  apocryphal  books  they  use,  have  never  been  recognised  as 
authorities  of  any  consequence  in  Sastraic  matters,  and  for  our 
present  purpose  they  must  be  left  out  of  account.  For  ex  kjfpoikeei 
the  only  rules  we  are  concerned  with  are  those  prescribed  by  the 
Bkarmaeaetras,  It  was  only  their  authors  that  were  in  a  position 
to  influence  the  law  or  usage  of  the  country.  Before  we  draw  any 
conclusions  as  to  their  object  or  motive  in  prescribing  particular 
rules  or  laws,  we  must  first  make  sure  that  we  exactly  realuse  the 
ideas,  traditions,  and  idiosyncrasies  of  the  people  of  those  days. 
This  fact  has  not  always  been  kept  in  mind  by  both  European  and 
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Indian  stadents  of  Indian  sociology.    Mr,  Mayne  i&  not  an  ezoeption 
to  this. 

Mr.  Mayne  says  that  it  was  '  the  Brahmin  influence  that  com- 
pletely remodelled  the  law  of  inheritance  in  Bengal/  Why  should 
an  author,  simply  because  he  is  a  Brahmin,  be  so  partial  to  the 
religious  theory  1  The  author  of  the  Mitakshara  was  not  only 
a  Brahmin,  but  the  most  orthodox  of  them — an  ascetic  or  a  Sanyasi. 
And  yet  he  never  once  alludes  to  the  religious  theory,  but  out  and 
out  advocates  the  principle  of  affinity.  Why  does  not  the  religious 
principle  prevail  in  Benares,  'the  stronghold  of  Brahminism'1 
Mr.  Mayne  himself  notices  this  fact  but  does  not  explain.  He 
gets  over  the  difficulty  by  bringing  in  the  personality  of  the  author 
of  the  Dayabhaga.  llie  truth  isj  the  word  Pinda  has  two  meanings, 
*  foetus '  and  '  oblations  to  ancestors.'  As  has  been  pointed  out  by 
Sarvadhikari  in  his  well-known  Tagore  lectures,  Hindu  lawyers 
were  from  the  beginning  divided  into  two  opposite  camps  over  the 
sense  in  which  this  word  was  to  be  taken.  Jimutavahana  chose 
that  which  was  most  suited  to  his  task  of  *  reconciling  the  usage 
which  had  sprung  up  in  Bengal  with  the  letter  of  the  texts  which 
applied  to  a  state  of  things  that  had  ceased  to  exist.'  Or  it 
may  be  that  he  found  it  best  suited  to  show  off  his  mastery  of 
dialectics.  Anyway,  his  choice  had  nothing  to  do  with  Brahminism. 
Mr.  Justice  Mitra  is,  therefore,  right  in  rejecting  the  theory  of 
Mr.  Mayne. 

With  this  theory  gone,  we  are  now  free  to  examine  Mr.  Justice 
Mitra's  own,  which  is  mainly  based  on  the  Tantraic  work  Mahanir- 
vana,  from  which  he  gives  an  interesting  extract.  This  work 
recognizes  the  ownership  in  severalty  of  the  Dayabhaga,  but  unlike 
it  is  extremely  &vourable  to  woman.  Mr.  Mitra  attributes  the 
former  to  the  commercial  activity  of  the  province  and  to  its 
peculiar  geographical  position,  and  the  latter  to  '  the  influence  of 
Buddhism  and  of  Tantraism,  which  replaced  it  after  the  revival 
of  Hinduism.' 

Before  examining  these  conclusions  it  is  desirable  to  examine 
somewhat  carefully  the  Tantric  passage  and  compare  it  with  the 
Mitakshara  and  the  Dayabhaga.  This  can  be  done  satisfactorily  if 
we  first  settle  what  we  mean  by  the  law  of  Mitakshara.  There  are 
four  different  views  taken  of  the  Mitakshara  in  the  four  schools  of 
Mithila,  Benares,  Maharashtra  or  the  Western,  and  the  Madras  or  the 
Southern.  Which  of  them  best  expresses  the  spirit  of  the  work 
they  profess  to  follow?  Mr.  Mitra  is  inclined  to  take  the  Benares 
school  to  be  *  the  most  orthodox '  and  rigidly  faithful  to  the  Mitak- 
shara. By  the  Benares  school  he  evidently  means  what  the  Indian 
Bar  knows  as  such.     If  so,  it  cannot  be  said  to  be  faithful  to  the 
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Mitakahara.  Probably  it  woald  have  been  if,  as  he  says,  its  exponents 
had  been  *  mostly  the  learned  scholars  of  Benares,  the  great  seat  of 
Sanskrit  learning  and  Hindu  religion.'  But  as  a  matter  of  fact  we 
know  that  the  Benares  law  now  administered  by  British  Courts  was 
moulded,  not  by  the  Sanskrit  Pandits  inhabiting  the  shores  of  the 
Ganges  in  the  sacred  city  of  E[ashi,  but  by  the  English  and  the 
anglicized  Pandits  living  lower  down  on  the  Hugli  and  upon 
the  Thames,  the  modem  Ganges  of  the  West.  Most  of  them 
having  been  innocent  of  Sanskrit,  they  naturally  went  by  first 
impressions  derived  from  Bengal  cases,  which  were  the  first  to  go 
before  them  for  decision  (see  per  Telang  J.,  I.  L.  R  17  Bom.  763). 

Owing  to  this  historical  accident,  the  so-called  Mitakshara  law 
propounded  by  the  High  Courts  of  Calcutta  and  Allahabad  is,  so  far 
at  least  as  woman's  rights  are  concerned,  the  Dayabhaga  law  under 
disguise.  No  system  of  law  has  suffered  so  much  as  the  Hindu 
law  by  hasty  generalization  and  inaccurate  translation.  A  striking 
illustration  of  this  is  found  in  the  translations  of  Colebrooke.  There 
can  be  no  question  of  his  scholarship,  and  yet  he  contributed  not 
a  little  to  the  murdering  of  the  Mitakshara  by  translating  the  word 
Sapinda,  which  is  the  keystone  of  the  Hindu  law  of  inheritance, '  as 
one  connected  by  funend  oblations.'  There  is  no  doubt  he  could 
not  have  made  this  mistake  if  he  had  been  aware  that  the  author 
of  the  Mitakshara  had,  in  so  many  words,  repudiated  that  meaning 
and  had  defined  it  as  *  one  connected  by  bodily  particles/  i.  e.  by 
blood.  It  was  not  till  the  Mitakshara  definition  was  published  in 
the  excellent  work  on  Hindu  law  by  West  and  BUhler  that  the 
Indian  Bar  came  to  know  the  true  view  of  the  Mitakshara  on  the 
point.  The  old  reports  bear  witness  to  the  confusion  caused  by 
this  mistake.  We  find  Bengal  cases  freely  referred  to  as  authorities 
in  Bombay  even  on  questions  of  Stridhana  (woman's  property), 
although  everybody  now  knows  that  the  Dayabhaga  and  the 
Mitakshara  entirely  differ  in  this  branch  of  law. 

Following  Mr.  Miayne,  Mr.  Justice  Mitra  claims  for  the  Dayabhaga 
a  more  tender  regard  for  women's  rights  than  the  Mitakshara.  Every 
writer  on  Hindu  law  and  every  modem  jurist  having  a  first-hand 
knowledge  of  the  Mitakshara  has  been  of  opinion  that  Vijnanesvara 
has  put  the  woman  on  the  same  pedestal  as  man.  In  fact  when 
the  great  work  is  studied  carefully,  the  impression  becomes  irresis- 
tible that  the  author  exhausts  all  his  logic  in  advocating  the  rights 
of  woman  against  all  odds.  The  leonine  strength  with  which  he 
handles  the  old  texts,  which  are  dead  against  woman,  and  extracts 
from  them — no  doubt  sometimes  by  strained  logic— conclusions 
favourable  to  her  cannot  fail  to  strike  every  attentive  reader.  His 
keenness  on  the  point  is  shown  by  the  fieust  that  whether  he  is  dealing 
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with  ceremonial  law  or  positive  law,  he  misses  no  opportunity  to 
insist  on  the  equality  of  both  sexes.  Messra  West  and  Blihler — ^both 
eminent  scholars — declare  in  their  work  (p.  128)  after  a  careful 
examination  of  the  subject  that  the  Mitakshara  does  not  recognize 
the  doctrine  of  Bengal  and  southern  schools  that  women  are,  in 
general,  incapable  of  inheriting  except  with  the  help  of  special 
texts  of  the  law  books.  In  fact  this  question  was  permanently 
set  at  rest  by  Vijnanesvara  at  the  very  beginning  of  his  work. 
He  expressly  defines  the  word  Sapinda  so  as  to  let  in  every  possible 
female  relation — wife,  mother,  daughter,  and  sister.  Even  the 
author  of  'the  Subjection  of  Women'  might  have  envied  the 
eloquence  of  the  ascetic  of  the  eleventh  century  in  his  advocacy  of 
woman's  rights.  No  doubt,  Mr.  Mayne,  whose  views  on  this  point 
were  crystallized  in  Madras  when  the  Dayabhaga  doctrine  was  in 
fashion,  vehemently  argued  against  the  modern  and  more  correct 
view  here  indicated.  But  even  the  Madras  High  Court  as  early  as 
1878  refused  to  follow  Mr.  Mayne  in  this  respect.  The  only  favour 
shown  by  the  Dayabhaga  to  female  relations  is  that  the  male 
children  of  some  of  them  are  given  a  higher  place  in  its  scheme  of 
inheritance  than  in  that  of  the  Mitakshara.  They  have  found  a  place 
before  remote  agnates.  But  it  is  difficult  to  see  how  this  can  be 
regarded  as  a  favour  to  the  female  sex.  Women  are  as  a  class 
excluded.  Only  a  few  of  them  can  inherit,  and  even  then  hold 
only  for  life.  After  their  death  the  estate  reverts  to  the  heirs  of 
the  previous  full  owner,  in  accordance  with  what  is  known  as  the 
*  doctrine  of  reverter.'  Not  a  single  female  heir  has  anything  but  a 
limited  estate ;  whei-eas  but  for  the  modem  decisions,  under  the 
Mitakshara  every  female  would  have  had  an  absolute  estate,  not 
excluding  the  widow.  The  only  advantage  that  a  woman  has 
under  the  Dayabhaga  is  i^t  even  in  a  joint  family  the  widow  can 
inherit ;  whereas  the  Mitakshara  allows  her  under  such  circumstances 
only  maintenance.  This  is  nothing  in  comparison  with  the  dis- 
advantages just  mentioned.  So,  on  the  whole,  the  Mitakshara  is 
certainly  more  favourable.  Such  being  the  correct  view  of  the 
Mitakshara,  there  can  be  no  question  but  that  Bombay  is  more 
faithful  to  it  than  any  other  so-called  Mitakshara  school.  For  the 
purposes  of  comparison  we  must  therefore  take  the  Bombay,  not 
the  Benares,  view  of  Mitakshara. 

Bearing  this  in  mind  we  shall  now  examine  the  extract  firom  the 
Mahanlrvanatantra,  given  by  Mr.  Justice  Mitra.  It  difiers  as  much 
from  the  Dayabhaga  as  from  what  he  calls  the  *  ^rchaic  law '  of 
Mitakshara,  if  not  more. 

Both  the  Tantra  and  the  Mitakshara  adopt  the  doctrine  of 
affinity.     It  is  impossible  to  accept  the  view  of  Mr.  Mitra  that  the 
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Mitakshara  prineiple  of  inheritanoe  is  different  from  that  of  Maha- 
nirvana,  simply  because  Vijnanesvara  being  under  the  neoessity 
of  extracting  tiie  doctrine  of  affinity  from  the  word  Sapinda  spoke 
of  it  as  '  connection  by  means  of  bodily  particles '  and  does  not  use 
the  word  '  affinity.'  Mr.  Mitra  himself  paraphrases  the  Mitakshara 
definition  as '  connection  by  means  of  flesh  and  blood.'  There  is 
no  difference  between  the  two.  In  fact  up  to  now  no  one  has 
understood  the  Mitakshara  principle  of  inheritance  to  be  anything 
but  affinity.  Cp.  LtUhihkng  t.  Ouibai,  L.R.  7  LA.  21%.  We 
may  then  take  it  that  the  doctrine  of  affinity  is  common  to  both. 
The  general  rules  of  inheritance  enunciated  in  the  sixth,  seventh, 
and  eighth  y^rses  of  the  Tantra  (L.  Q.  R.  xxii.  50),  except  in  one 
small  particular,  express  exactly  the  Mitakshara  law. 

The  Mitakshara  does  recognize  the  affinity  by  marriage  as 
much  as  the  affinity  by  birth.  It  was  on  this  ground  that  gotraja 
widows  (widows  of  collaterals)  were  recognized  as  heirs  in  Bombay. 
With  the  definition  of  Sapinda  contained  in  the  chapter  on  marriage 
before  us,  no  other  condusion  is  possible.  Why  Madras  and  Benares 
have  not  recognized  the  affinity  of  marriage  in  the  way  Bombay  has 
done,  has  already  been  explained.  The  Tantra  says  that  affinity  of 
birth  is  superior  to  that  of  marriage.  The  Mitakshara  itself  makes 
no  such  distinction.  Modem  decisions  in  Bombay  have  introduced 
a  distinction  of  that  sort  by  holding  that  the  heirs  by  marriage  are 
entitled  to  a  limited  estate.  Except  in  this  respect  the  Mitakshara 
and  the  Tantra  agree.  The  Dayabhaga  differs  from  both  as  it  does 
not  recognize  the  doctrine  at  all.  At  least,  it  has  been  so  judicially 
interpreted. 

We  now  come  to  the  illustrations  given  in  the  Tantra.  Ilrst,  as 
to  female  relations. 

(i)  Both  the  Tantra  and  the  Mitakshara  recognize  the  heritable 
right  of  all  of  them — daughters,  sisters,  wives  and  mothers.  They 
discard  the  doctrine  of  woman's  legal  incapacity.  The  Dayabhaga 
adopts  it,  and  therefore  excludes  all  except  those  that  have  special 
texts  in  their  &vour. 

(2)  In  the  order  of  succession,  the  Tantra  gives  them  a  much  higher 
place  than  the  Mitakshara ;  for  under  the  latter,  except  the  daughter, 
all  women  claiming  by  affinity  of  birth  have  to  wait  till  all  agnates, 
male  and  female,  are  exhausted.  The  Tantra  allows  them  to  inherit 
even  in  a  joint  family,  as  the  Dayabhaga  does ;  whereas  under  the 
Mitakshara  they  can  only  claim  maintenance.  In  some  cases,  the 
Mitakshara  allows  them  a  share  on  partition  as  the  Dayabhaga 
does.  Under  the  Dayabhaga,  women  having  no  general  heritable 
right,  the  question  of  preference  does  not  arise. 

.  (3)  Under  the  Tantra,  every  female  takes  a  limited  estate,  and 
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therefore,  the  property  reverts  to  the  original  owner's  heirs.  From 
this  it  follows  that  her  power  of  alienation  is  also  limited.  For 
the  pmrpose  of  this  limitation,  it  recognizes  no  distinction  between 
afl^ty  of  birth  and  of  marriage.  The  Tantra  seems  then  to  be  as 
jealous  of  the  estate  passing  out  of  the  patriarchal  family  as  the 
Mitakshara  if  not  more.  The  latter  by  including  inherited  property 
among  the  separate  property  of  women  has  shown  much  more 
eatholiclBm  in  this  respect.  Even  the  case  law  of  Bombay  allows 
full  estate  to  females  inheriting  by  affinity  of  birth,  so  that  the 
estate  passes  out  of  the  family  after  the  death  of  the  female.  The 
doctrine  of  *  reverter '  is  not  applicabla  The  Dayabhaga  also  cuts 
down  the  estate  even  of  the  few  females  recognized  by  it  to  that 
of  a  widow,  and  following  the  Tantra,  applies  the  doctrine  of 
reverter  to  alL 

Secondly,  the  Tantra  and  the  Dayabhaga  recognize  no  joint 
family  in  the  Mitakshara  sense.  So  there  is  no  survivorship.  The 
Mitakshara  recognizes  both  and  denies  survivorship  to  females. 

lastly,  the  Tantra  repudiates  the  liability  of  the  son  for  the 
debts  of  the  &ther,  which  is  recognized  by  both  the  Mitakshara 
and  the  Dayabhaga. 

This  survey  seems  to  establish  the  following  facts.  In  Bengal 
the  so-called  joint  fisunily  was  always  of  the  kind  now  in  existence. 
Except  in  the  case  of  Stridhan,  the  woman's  estate  was  of  the 
nature  of  the  widow's  estate  and  the  doctrine  of  reverter  was  there 
always.  Jimutavahana  successfully  found  textual  basis  for  all 
these  principles  and  therefore  became  the  leading  authority  in 
Bengal. 

This  result  fully  bears  out  the  view  above  advanced  as  to  the 
origin  of  the  schools. 

It  is  possible  that  the  order  of  succession  given  in  the  Tantra 
suggested  to  Jimutavahana  the  idea  of  bringing  in  the  cognates  in 
the  midst  of  agnates.  But  there  is  a  difficulty  in  the  way  of 
attributing  that  order  to  an  established  custom.  If  it  was  a  part 
of  customary  law,  why  did  the  Dayabhaga  omit  the  females? 
Because  of  the  author's  religious  theory,  says  Mr.  Justice  Mitra.  But 
in  the  opinion  of  such  eminent  Sanskrit-knowing  lawyers  as  Babu 
Golapchandra  Sarkar  and  Siromani  Bhattaoharya,  Jimutavahana 
brings  in  the  religious  theory  only  by  way  of  confirmation  of  the 
conclusions  reached  by  the  usual  orthodox  method  of  interpretation. 
There  is  much  in  the  Dayabhaga  to  support  this  view.  Then  again 
it  is  hard  to  believe  that  a  Pandit  of  such  acuteness  and  dialectical 
skill  would  change  the  whole  law  on  account  of  his  inability  to  fit 
the  theory  into  his  scheme.  We  know  he  found  no  difficulty  in 
justifying  the  inclusion  of  the  widow,  daughter,  mother  and  the 
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like  his  own  heart  with  the  same  hue.  The  elder  brother  and 
sister  of  Harsha  were  convinoed  Bnddhists,  while  Harsha  himself 
distributed  his  devotions  among  the  three  deities  of  the  &mily, 
Siva,  the  Sun,  and  Buddha,  and  erected  costly  temples  for  the 
service  of  all  the  three.  But  in  his  latter  years  the  Buddhist 
doctrines  held  the  chief  place  in  his  affections ;  and  the  eloquence  of 
the  Chinese  Minister  of  me  Law  induced  him  to  prefer  the  advanced 
teaching  of  the  Mahavana  sect  for  the  more  primitive  Hinayana 
doctrine  of  Samitiya  »Bhool  with  which  he  had  been  fiuniliar  pre- 
viously. 

The  Buddhists,  i.  e.  lay  followers  of  the  Buddhist  monks,  per- 
formed all  the  sacraments  (Samskaras)  according  to  the  Vedic 
ritual.  This  is  stated  by  Udayana  in  hb  Atmatatvaviveka ' — per 
Dr.  Bhandarkar. 

Apart  from  these  misconceptions,  the  historical  materials  on  which 
Mr.  Mitra  relies  do  not  seem  to  bear  him  out.  No  doubt  the  Pala 
kingdom  was  *  the  last  strolighold  of  Buddhism  which  continued  to  the 
eleventh  century,  when  it  fell  a  victim  to  the  destructive  fanaticism 
of  the  old  Mahomedanism.'  But  how  does  that  differentiate  Bengal 
from  the  other  provinces  ?  There  is  ample  proof  that  Buddhism 
was  no  less  influential  in  other  parts  of  India.  '  There  was  as  much 
Buddhism  in  Maharashtra,  in  which  Vijnanesvara  flourished,  as  in 
Bengal,  as  attested  by  the  Cave  Temples  for  the  early  centuries  and 
by  Hwan  Thsang  for  the  seventh ' — per  Dr.  Bhandarkar.  We  know 
even  in  Bengal  Hindu  Saivism  had  found  a  stronghold  as  early  as 
600  A.D. : — 

'  The  kinff  of  Central  Bengal  Sasanka  was  a  worshipper  of  Siva 
and  hated  Buddhism,  which  he  did  his  best  to  destroy.  He  dug 
up  and  burnt  the  holy  BodAi  tree  at  BtMha  Gafa,  on  which, 
according  to  legend,  Asoka  had  lavished  inordinate  devotion; 
broke  the  stone  marked  with  the  footprints  of  Buddha  at  Patali- 
putra ;  destroyed  the  convents  and  scattered  the  monks,  carrying 
his  persecutions  to  the  foot  of  the  Nepalese  hills '  (V.  A.  Smith, 
p.  a9a). 

In  the  countries  of  Pundravardhana,  Samatati,  and  Tamralipti, 
visited  by  Hwan  Thsang,  which  were  different  parts  of  the  modem 
Bengal,  he  says  there  were  many  temples  of  Devas  with  a  large 
number  of  worshippers,  which  shows  that  even  then  Buddhism 
was  by  no  means  the  prevailing  creed  of  Bengal.  Therefore,  it  is 
extremely  hazardous  to  assert  that  in  Bengal  Hinduism  had  no 
place  during  the  regime  of  the  Pala  kings.  In  any  case.  Buddhism 
could  not  certainly  have  been  stronger  in  Bengal  than  in  Behar. 
The  capital  of  Pala  kings  was  not  far  from  Patna,  and  in  &ot  the 
veiy  name  Behar,  which  is  a  corruption  of  the  word  Fiiara 
(Buddhistic  monastery),  owes  its  origin  to  that  dynasty. 
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'  On  account  of  the  great  eminence  to  which  the  Vibara  (near 
the  Pala  capital)  arose,  the  entire  province  came  to  be  known  by 
the  name  of  Vihar  (Behar)  K* 

Behar  was  the  cradle  of  Buddhism.  Bengal  was,  during  the  Pala 
ascendancy,  attached  to  Behar,  wherein  was  situated  the  greatest 
monastery  of  the  Buddhists.  In  the  year  644  of  the  Christian  era 
it  furnished  a  contingent  of  1,000  Buddhist  monks  to  the  great 
gathering  organized  at  Eanauj  by  king  Harsha.  If  Buddhism  was 
strongest  anywhere,  it  must  therefore  have  been  in  Magadha  or 
Behar,  which  is  now  divided  between  the  Mitakshara  Sdiools  of 
Mithila  and  Benares.  But  in  neither  of  them  do  we  find  any 
trace  of  its  influence.  Behar  is,  in  fact,  a  stronghold  of  Hinduism. 
The  very  foundation  on  which  Mr.  Mitra  built  his  superstructure 
seems  to  be  obviously  shaky.  The  real  &ot  seems  to  be  that 
Buddhism  never  interfered  with  secular  matters.  As  long  as  its 
followers  were  faithful  to  the  Mamma,  it  cared  not  what  law  they 
followed  in  social  and  mundane  affairs.  This  feature  has  not 
escaped  the  attention  of  Mr.  Mitra. 

'  Buddhism,'  says  he,  '  had  not  its  own  law  of  property.  It  did 
not  touch  the  existing  laws  of  inheritance  and  succession,  and  in 
its  migration  to  counmes  outside  India  it  did  not  necessarily  carry 
with  it  any  rules  or  principles  other  than  strictly  non-secular.' 

This  is  perfectly  true,  and  having  regard  to  the  histories  of 
countries  professing  Buddhism,  no  other  conclusion  is  possible. 
Was  Bengal,  then,  an  exception?  Much  more  evidence  than  is 
forthcoming  is  required  to  make  it  out  to  be  such.  It  has  already 
been  shown  that  no  inference  can  safely  be  drawn  from  the  sup- 
posed predilection  of  Buddhism  towards  women  ^.  If '  Buddhism 
has  exalted  woman,'  Hinduism  has  deified  her.  Things  valued 
most  in  this  world  have  been  committed  by  the  latter  to  the  care 
of  female  deities ;  learning  and  wealth  are  both  their  valued  gifts. 
In  some  phases  of  Hinduism,  Lakshmi,  the  goddess  of  wealth,  is 
believed  to  share  all  the  attributes  of  God.  There  is  a  serious 
sectarian  schism  over  this  question  among  the  Srivaishnavas  of 
Southern  India. 

The  only  other  evidence  referred  to  is  the  supposed  influence  of 

1  Per  Bai  SaratehandradM  Bahadiir,  CLE.  (who  is  a  great  authority  on  the 
aubject),  in  his  artiele  on  *  Uniyersities  in  Ancient  India,' published  in  the  March, 
1906,  number  of  the  Hindustan  Review. 

'  *  Baddhism  is  not  noted  for  having  shown  special  favour  to  women.  There 
were,  of  course,  in  the  earliest  times  nuns  as  well  as  monks.  But  the  general 
precept  was  to  avoid  even  tHe  sight  of  a  woman.  If,  at  the  time  of  its  origin, 
famous  women  are  represented  as  having  shown  special  favour  and  devotion  to 
Buddha  and  his  followers,  and  as  being  treated  by  them  with  respect,  that  was  due 
to  the  general  social  condition  that  existed  previous  to  the  rise  of  Baddhism  '—per 
Dr.  Bhandarkar. 
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Buddhism  '  on  the  position  of  women  in  other  countries.'  The  only 
'  other  country '  mentioned  by  him  is  Burma.  It  is  true  there  is 
perfect  equality  between  the  two  sexes  in  that  province.  This 
is  only  one  of  the  many  peculiarities  to  be  found  in  Burma,  which 
are  all  so  uxdike  what  we  find  in  other  Buddhistic  countries  that  it 
is  impossible  to  attribute  them  to  Buddhism.  Beyond  the  name  of 
'  Dkammaikat  or  the  laws  of  Manu/  and  possibly  a  few  quotations 
from  the  Hindu  law  books,  there  is  absolutely  no  similarity  between 
any  school  of  Hindu  law  and  the  Burmese  law. 

The  Dhammathaty  published  under  the  authority  of  Oovemment 
by  the  Hon.  U.  Gaung,  C.S.L,  which  is  said  to  be  'a  work  of 
weighty  authority/  is  before  me.  Wherever  I  open  it  I  find  the 
law  to  bear  not  the  slightest  resemblance  to  Hindu  law.  Therefore 
I  venture  to  assert  that  the  peculiarities  of  the  Dayabhaga  should 
be  traced  to  the  customs  of  the  country  rather  thaji  to  Buddhism, 
and  that  there  is  no  support  to  the  su^^estion  that  the  Dayabhaga 
law  owed  anything  to  Buddhism. 

In  conclusion,  the  results  of  this  examination  may  be  summarused 
as  follows : — 

Immobile  as  the  Oriental  society  is  supposed  to  be,  it  is  as  much 
subject  to  the  laws  of  progress  as  any  other.  As  time  advances, 
a  change  in  the  ideas  and  ideals  of  a  nation  is  inevitable,  however 
slow.  New  ideas  naturally  give  rise  to  new  customs.  In  the 
Hindu  society,  which  professes  to  be  bound  by  an  immutable 
ancient  revelation,  when  the  difiTerence  between  the  new  customs 
and  the  old  becomes  marked,  the  conscience  of  the  community 
comes  to  feel  a  reconciliation  between  the  old  and  the  new  neces- 
sary. Before  the  British  system  of  legislation  introduced  the 
present  rigidity,  the  reconciliation  was  made  by  putting  a  new 
interpretation  on  the  old  texts.  Those  works  whidi  did  this  best 
came  to  be  regarded  as  the  ruling  authority  in  the  particular 
district  or  province.  This  process  of  assimilation  and  adaptation 
was  much  facilitated  by  the  practice  that  seemed  to  have  existed 
for  every  king  or  ruler  of  sufficient  importance  to  have  a  new 
Commentary  written,  or  a  new  Digest  made  of  the  law  on  his 
accession  to  power.    Thus  arose  the  Schools  of  Hindu  law. 

TMs  is  strikingly  illustrated  in  Bengal  The  peculiar  geographical 
character  of  the  province  made  it,  from  time  immemorial,  a  leading 
centre  of  trade.  To  a  trading  community  any  clog  on  the  free 
transfer  of  property  is  very  inconvenient.  Therefore,  even  in 
a  joint  family,  its  members  always  had  the  power  of  alienation. 
Jimutavahana,  the  author  of  Dayabhaga,  with  his  great  dialectical 
skill,  gave  a  textual  sanction  to  tiiis  by  spelling  out  from  the  ancient 
texts  a  new  theory  of  vested  interests.    He  made  out  the  family 
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spoken  of  by  the  Rishis  to  be  a  tenancy-in-common.  His  sucoess 
in  thus  rceonoiling  the  peculiar  custom  of  Bengal  with  the  ancient 
texts,  combined  with  his  position  as  the  minister  of  the  king,  at 
once  secured  recognition  for  his  work  as  the  leading  authority  of 
Bengal.  The  idea  that  the  Bengal  school  favours  women  more  tlian 
the  Mitakshara  is  not  well  founded,  although  the  Mahanirvana,  an 
ancient  Tantraic  work  of  great  authority  in  that  province,  is 
certainly  favourable  to  them.  It  goes  beyond  the  Mitakshara 
in  the  position  it  gives  to  them  in  the  order  of  succession,  but 
does  not  go  as  far  in  the  duration  and  extent  of  their  estate.  It 
gives  them  only  a  life  estate  in  all  cases  and  applies  the  doctrine  of 
'reverter.'  Therefore  the  suggestion,  based  on  the  Dayabhaga's 
supposed  partiality  to  women,  that '  Buddhism  had  great  influence 
on  the  development  of  the  Bengal  school,'  has  nothing  to  support 
it.  Buddhism  has  never  been  known  to  concern  itself  with  secular 
matters  in  any  countiy,  and  there  is  no  reason  to  suppose  that 
Bengal  was  an  exception.  So  also  the  suggestion  that  the  'archaic' 
patriarchal  system  had  lost  its  hold  on  Bengal  is  open  to  doubt. 
Because  the  Mahanirvanatantra,  with  all  its  partiality  to  women, 
has  carefully  provided  for  the  prevention  of  the  family  property 
passing  out  of  the  hands  of  the  agnates  by  the  application  of  the 
doctrine  of  *  reverter '  to  every  case  of  female  succession.  With  the 
same  object,  in  prescribing  the  order  of  succession,  it  prefers  males 
to  females  '  when  they  are  otherwise  equal' 

Therefore,  whereas  Mr.  Justice  Mitra's  explanation  of  the  indi- 
vidual ownership  prevalent  in  Bengal  is  perfectly  justified,  his  view 
of  the  alleged  influence  of  Buddhism  on  the  Bengal  school  is  open 
to  doubt. 

S.  S.  Setlub. 
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REVIEWS  AND  NOTICES. 


[Short  notioes  do  not  neoesBArily  exclude  AUler  review  hereafter.] 


Tie  International  Law  and  Diphmaetf  of  tke  Ruao-Japaneie  War. 
By  Amos  S.  Hemhst.  New  York-:  The  Macmillan  Company ; 
London :  Macmillan  &  Co.     1906.     8vo.    xii  and  394  pp. 

The  growing  desire  for  a  more  accurate  definition  of  the  limits  imposed 
by  International  Law  upon  the  conduct  of  hostilities  is  attested  by  the 
appearance  in  recent  years,  and  more  especially  since  the  events  of  1894, 
of  a  series  of  works,  dealing  from  this  point  of  view  with  each  war,  as  it 
has  occurred.  The  conflict  between  Russia  and  Japan,  besides  producing 
a  large  crop  of  magazine  articles,  has  thus  led  to  Uie  publication  of  sub- 
stantial treatises  by  Dr.  Asakawa,  Dr.  Lawrence,  Messrs.  F.  R  Smith  and 
N.  W.  Sibley,  and  now  by  Professor  Hershey,  of  the  UniTcrsity  of  Indiana. 

Dr.  Hershey's  volume,  we  are  told,  '  aims  to  be  a  fairly  complete  history, 
from  the  point  of  Tiew  of  International  Law  and  Diplomacy,  of  the  Russo- 
Japanese  war,  which  not  only  aided  in  the  solution  of  many  disputed  ques- 
tions in  International  Law,  but  also  gave  rise  to  a  number  of  new  precedents 
and  controYcrsies  which  will  materially  affect  the  future  conduct  of  inter- 
national affairs.'  The  book  begins  with  a  careful  inyestigation  of  the 
causes  of  the  war,  pointing  out  that  Japan  might  haye  acquiesced  in  the 
Manchurian  policy  of  Russia,  had  it  not  been  followed  by  indications  of  an 
intention  to  make  similar  encroachments  in  Korea,  which,  as  has  been 
said, '  faces  Japan  like  an  arrow  with  the  point  aimed  at  her  heart.'  In 
the  last  chapter,  we  have  an  account  of  the  Treaty  of  Portsmouth,  and  of 
the  negotiations  by  which  it  was  preceded.  Of  the  chapters  which 
intervene,  ch.  I  absolves  the  Japanese  from  blame  for  commencing  the  war 
without  a  formal  declaration ;  ch.  XI  deals  with  '  the  relations  of  the 
belligerents  to  each  other,'  in  such  matters  as  the  employment  of  flags  of 
truce,  the  GeneTa  Conyention,  and  the  treatment  of  prisoners ;  ch.  Xn 
contains  an  interesting  digression  upon  the  effect  of  the  war  as  confirming 
the  friendship  between  the  United  States  and  Great  Britain.  The  bulk  of 
the  book  deals,  howeyer,  with  questions  affecting  the  rights  and  duties  of 
neutrals.  Dr.  Hershey  thinks  Uie  neutrality  of  Korea  to  have  been  so  far 
fictitious  that  no  yiolation  of  it  took  place  when  the  two  Russian  cruisers 
were  attacked  in  the  harbour  of  Chemulpo ;  but  holds  the  seizure  of  the 
RytMUlm  in  Chinese  waters  to  have  been  without  excuse.  He  justly 
reprobates  the  sowing  of  mines  in  the  high  seas,  but  does  not  seem  to  be 
aware  that  this  has  been  maintained  by  German  writers  to  be  a  legitimate 
belligerent  measure.  He  is  rightly  of  opinion  that  the  three-mile  limit  of 
territorial  waters  must  hold  good  till  it  has  been  varied  by  express 
international  agreement.  Among  other  topics  dealt  with  are  wireless 
telegraphy,  the  sUlIus  of  the  Russian  volunteer  fleet,  belligerent  warships 
in  neutral  harbours,  the  North  Sea  outrage,  war  correspondents,  and 
contraband.    Chapter  X  sets  out  several  of  the  proclamations  and  bodies 
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of  instructions,  issued  by  Russia  and  Japan  respectiyely,  as  to  the  conduct 
of  the  war.  The  Japanese  instructions  here  cited  relate  exclusiyely  to 
operations  on  land,  and  it  would  appear,  from  the  note  on  p.  158,  that 
Dr.  Hershey  is  unaware  that  the  instructions  to  naval  commanders,  issued 
in  1 894,  were  superseded  and  varied  in  1 904.  This  is  the  case,  for  instance, 
on  a  point  which  has  been  the  subject  of  much  controversy,  the  permissi- 
bility, under  certain  circumstances,  of  sinking  prizes,  even  when  they  are 
the  property  of  neutrals.  In  the  war  with  China,  it  is  true,  Japan  adopted 
in  this  respect  the  indulgent  practice  of  Great  Britain,  but,  by  art  91  of 
the  Prize  Regulations  of  1904,  she  allows  the  destruction  of  a  prize  (with 
no  reservation  as  to  neutral  ownership)  (i)  when,  owing  to  her  being  in 
an  unseaworthy  condition,  or  because  of  dangers  at  sea,  she  cannot  be 
navigated ;  (a)  when  there  is  reason  to  fear  that  she  will  be  retaken  by  the 
enemy ;  (3)  when  she  cannot  be  navigated  without  causing  a  deficiency  in 
the  complement  of  oficers  and  men  requisite  to  the  safety  of  the  ship  of 
war.  In  the  face  of  similar  views  held  by  France,  Russia,  and  the  United 
States,  it  is  difficult  to  contend,  as  was  done  with  reference  to  the  Knight 
Commander^  that  the  destruction  of  even  neutral  prizes  has  as  yet  been 
recognized  as  an  offence  against  International  Law.  It  is,  by  the  by,  not 
the  case,  as  is  stated  on  p.  147,  that  the  decision  of  the  Vladivostok  Prize 
Court  on  this  point  has  been  reversed  on  appeal.  Newspaper  telegrams  are 
not  always  to  be  relied  upon;  andDr.HerBheyha8tooreadilyaocepted,p.30i, 
some  French  journalistic  statements  as  to  maltreatment  of  Boers  by  British 
troops.  He  has  also  failed  to  distinguish,  p.  185,  the  clauses  of  the 
British  Proclamation  of  Neutrality  which  were  described  by  the  writer  of 
this  notice  as  'misleading  rhetoric'  from  those  of  which  he  fully  approved. 
In  a  second  edition,  Dr.  Hershey  might  do  well  to  avoid  certain 
expressions  which  have  an  odd  effect  on  British  ears,  such  as '  Sir  Admiral/ 
'Lord  Beresford';  and  to  see  to  the  correction  of  such  misprints  as 
'  tableau  g^n^rale,'  and  '  Decamp '  or  '  De  Camp,'  where  the  person  meant 
is  Baron  Descamps.  These  little  matters  do  not,  however,  detract  from  the 
utility  of  the  book ;  which  is  well  designed,  and  brought  so  well  up  to  date 
as  to  include  an  account  of  some  of  the  conclusions  arrived  at  by  the 
Institui  ds  Droit  International  at  its  Ghent  session  in  September  last. 

T.  E.  H. 


De  Repttbliea  Anglonim :  a  Discourse  on  the  Commonwealth  of  Eng- 
land. By  Sir  Thomas  Smith.  Edited  by  L.  Alston.  With 
a  Pre&ce  by  F.  W.  Maitland.  Cambridge  :  at  the  University 
Press.     1906.     8vo.    liii  and  210  pp.    (4#.  net.) 

Maitlakd  was  unhappily  prevented  from  doing  much  to  this  new 
edition,  which  he  had  for  some  time  desired  to  see  done,  beyond  putting 
Mr.  Alston  in  the  right  way.  We  now  have  a  convenient  and  fairly  cheap 
text  of  Sir  Thomas  Smith's  classical  work,  with  the  later  additions  (falsely 
ascribed  to  '  the  said  author '  by  the  bookiBoller)  distinguished.  The  intro- 
duction is  the  work  of  a  clever  young  scholar,  perhaps  a  little  too  clever. 
Mr.  Alston  thinks  he  has  discovered  that  the  '  De  Republica  Anglorum '  is 
really  a  treatise  on  courts,  and  when  Smith  talks  of  the  authority  of 
Parliament  he  is  not  thinking  of  political  sovereignty  at  all.  Has 
Mr.  Alston  not  looked  at  Gierke's  ^  Johannes  Althusius,'  or  is  he  not  other- 
wise aware  that  every  possible  theory  of  sovereignty  was  being  keenly 
discussed  in  every  seat  of  learning  on  the  Continent  of  Europe,  and  that 
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a  scholar  like  Sir  Thomas  Smith  could  not  help  knowing  of  these  contro- 
versies? And  the  suggestion  that  altering  the  succession  to  the  Crown  and 
establishing  forms  of  religion  are  'quasi-judicial  ftinctions'  is — well,  a 
clever  youog  layman's.  On  one  point  we  quite  agree  with  Mr.  Alston, 
that  the  use  of  the  word  '  absolute '  has  very  little  to  do  with  the  matter. 
But  we  do  not  know  who  has  said  the  contrary.  It  must  be  remembered, 
again,  that  a  doctrine  prevailing  in  Smith's  time  among  the  common 
lawyers,  enunciated  with  confidence  by  C!oke,  judicially  repeated  a  century 
later  by  Holt,  and  still  walking  as  an  attenuated  ghost  in  certain  phrases 
of  Blackstone,  was  that  an  Act  of  Parliament  can  do  no  wrong,  in  the 
sense  that  there  are  or  may  be  things  so  contrary  to  natural  justice  or 
common  right  that  not  even  the  express  command  of  the  king  and  the 
estates  of  the  realm  can  make  it  the  subject's  legal  duty  to  perform  or 
observe  them,  or  the  duty  of  the  courts  to  enforce  them.  This  was  also 
a  doctrine  of  general  European  jurisprudence,  under  the  head  of  the 
supremacy  of  the  law  of  nature.  Sir  Thomas  Smith  must  have  known  of 
it.  If  he  did  mean  to  contradict  it  as  regards  the  Commonwealth  of 
England,  in  what  apter  terms  could  he  have  done  so  ?  If  he  did  not,  why 
did  he  use  terms  so  readily  lending  themselves  to  the  unorthodox  meaning 
that  they  have  in  fact  been  generally  so  construed  ?  We  believe  Black- 
stone  had  read  Smith,  and  in  that  sense ;  we  are  pretty  sure  Hallam 
did  the  like,  not  to  speak  of  later  writers.  It  is  simply  untenable  to  say 
that  Smith  could  not  have  had,  or  probably  had  not,  the  controversy  about 
sovereignty  (poUstoM  legtbua  $ohUa)  present  to  his  mind  at  the  time. 

Smith's  silence  about  the  Council  and  the  Secretary  of  State,  to  which 
Mr.  Alston  rightly  calls  attention,  is  capable  of  more  than  one  explanation. 
We  suspect  that  if  he  had  been  asked  to  set  forth  how  he  had  done  his  busi- 
ness in  the  last-named  office.  Sir  Thomas  Smith  would  have  given  much  the 
same  answer  that  Mr.  Gladstone  would  have  given  to  an  interviewer's  request 
for  a  full  account  of  the  Cabinet's  procedure ;  we  are  not  sure,  indeed,  that 
Smith's  interrogator  might  not  have  learnt  more  about  the  Council  and  its 
powers  than  he  desired ;  though  the  case  might  not  have  called  for  the 
methods  of  administrative  inquiiy  which  Sir  Thomas  Smith  and  other 
high  officers  of  state  knew  very  well  to  be  foreign  to  the  common  law,  but 
had  no  scruple  in  applying  under  the  executive  authority  covered  by  the 
still  mysterious  word  prerogative.  Nor  do  we  think  that  Bacon,  or  any 
one  before  Selden,  would  have  treated  these  matters  otherwise  than  as 
incommunicable  secrets  of  State.  Indeed  Smith  may  have  thought  it 
indiscreet  to  publish  even  as  much  as  he  had  written ;  his  resumption  of 
the  office  of  Secretary  perhaps  made  him  abundantly  cautious. 

Why  Sir  Thomas  Smith  wrote  in  English  and  not  in  Latin  is  a  curious 
little  question.  Another  puzzle  is  the  identity  of  the  marginal  annotator, 
a  person  learned  in  the  Common  Law,  who  corrected  Smith  in  several 
places.  We  can  infer  from  the  critical  character  of  the  notes  that  the 
printer  found  and  did  not  bespeak  them ;  but,  having  regard  to  the  grossly 
careless  habits  of  Elizabethan  printers  and  booksellers,  we  do  not  think  it 
can  be  inferred  that  the  printer  thought  them  of  importance  or  had  any 
opinion  whatever  about  them.  It  seems  to  us  rather  likely  that  Smith's 
original  intention  was  to  bring  out  a  Latin  translation  as  well  as  the 
English.  This  was  Bacon's  practice,  and  it  was  not  extinct  a  century 
later.  At  p.  145  it  is  said  that  the  reader  will  remember  that  Walter 
Haddon  urged  Smith  to  do  this,  but  we  do  not  find  any  such  extract  or 
reference  in  the  introduction. 

The  bibliography  and  ajpparaius  eritimts  are  excellent,  as  one  would 
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expect  of  any  work  undertaken  under  Maitland's  direction.  We  may  add 
that  if  any  of  the  opinions  which  we  hesitate  to  accept  from  Mr.  Alston 
were  imparted  to  him  by  Maitland,  we  are  prepared  to  think  twice  and 
thrice  before  rejecting  them.  F.  P. 


Tie  Principles  of  German  Civil  Law.     By  Ernest  J .  Schuster.    Oxford : 
at  the  Clarendon  Press.    1907.    xlvi  and  684  pp.    (i2««  6d.  net.) 

Mb.  Schustbb  has  written  a  legal  treatise,  not  only  of  merit  and  utility, 
but  also,  what  is  rarer,  of  interest.  His  '  Principles  of  German  Ciyil  Law ' 
will  not  only — to  use  the  author^s  own  words — *  give  some  practical  help 
to  the  increasing  number  of  practitioners  who,  in  the  course  of  their  daily 
work,  have  to  deal  with  questions  of  foreign  and  private  international  law,' 
but  will  also  deeply  interest  all  who  wish  to  study  English  law  from  a 
comparatiye  point  of  view  and  who  want  to  understand  the  general  result 
of  'the  latest  and  most  perfect  attempt  to  systematize  [in  the  form  of 
a  Code]  the  whole  of  the  private  law  of  a  country.*  To  criticize  the  whole, 
or  anything  like  the  whole,  of  Mr.  Schuster's  work  within  the  space  of 
a  review,  is  a  sheer  impossibility.  All  that  will  be  here  attempted  is  to 
call  attention  in  a  cursory  manner  to  the  mode  in  which  the  book  elucidates 
a  topic  with  which  any  practitioner  is  nowadays  greatly  concerned,  the 
tulea  established  within  the  German  Empire  in  reference  to  the  conflict  of 
laws  and  the  relation  of  such  rules  to  those  maintained  with  regard  to  the 
same  subject  in  England. 

On  this  matter,  three  points  are  noticeable :  First,  the  rules  as  to  the 
conflict  of  laws  or,  in  other  words,  of  private  international  law,  which 
form  part  of  the  German  CJode,  are  by  no  means  exhaustive.  Mr.  Schuster, 
for  example,  notes  under  the  head  '  Conflict  of  Laws  as  to  the  maintenance 
of  kindred '  that  the  rule  laid  down  by  the  Code  applies  only  to  the  reci- 
procal duties  as  to  maintenance  between  the  parents  and  any  legitimate 
child,  and  between  the  mother  and  an  illegitimate  child,  but  that  'no 
statutory  rule  exists  as  to  the  choice  of  law  in  any  case  in  which  the  rights 
or  duties  as  to  the  maintenance  of  any  remoter  kindred  are  in  question ' 
(P>  542)*  So,  again,  as  he  also  notes, '  the  [German]  codes  and  statutes 
are  silent  as  to  the  devolution  of  the  estates  of  testators  or  intestates,  who 
are  neither  of  German  nationality  nor  domiciled  in  Germany*  (p.  583,  n.  i). 
Nor  are  these  at  all  the  sole  instances  in  which  German  Courts  will  find 
little  direct  guidance  from  their  Code  as  to  the  proper  choice  of  law. 
Secondly,  the  matters  which  under  English  law  are  governed  by  the  law 
of  the  country  where  a  given  person  is  domiciled  are,  under  the  German 
law,  governed  by  the  law  of  the  country  to  which  he  belongs  by  nationality, 
and  further,  even  in  cases  in  which  the  Courts  both  of  Germany  and  of 
England  admit  the  influence  of  the  law  of  a  man's  domicil,  the  rules  by 
which  to  determine  what  is  the  country  where  a  man  has  his  domicil  are, 
as  Mr.  Schuster  points  out,  not  the  same  in  Germany  as  in  England.  The 
essential  difference  is  this :  German  Courts  know  very  little  of  the  distinc- 
tion drawn  between  a  domicil  of  origin  and  a  domicil  of  choice.  According 
to  English  law  the  domicil  of  origin  always  revives  when  a  domicil  of 
choice  is  abandoned  and  a  fresh  domicil  of  choice  is  not  acqidred ;  hence 
no  man  can  have  more  than  one  domicil  at  the  same  time.  According  to 
German  law  a  domicil,  whether  of  origin  or  of  choice,  may  be  abandoned 
without  the  acquisition  of  any  other  domicil  whatever;  a  person  may 
therefore  be  absolutely  without  a  domicil ;  he  may  also  be  domiciled  in 

TOL.  xxm.  4 


224  The  Law  QuaHerly  Review.  [Ko.  xo. 

seyeral  places  at  the  same  time.  In  no  oountry,  in  truth,  has  the  concep- 
tion of  domicil  been  so  thoroughly  and  logically  elaborated  as  in  Bngland* 
Thirdly,  the  German  Code  has  adopted  a  rule  as  to  the  dcYolution  of 
a  person's  estate  at  death  which  may  possibly  be  a  convenient  comprcHnise 
between  the  adyocates  and  the  opponents  of  the  rmwoi.  *  The  devolution 
of  the  estate  of  a  person  not  of  German  nationality,  who  at  the  time  of  his 
death  was  domiciled  in  Germany,  is  governed  by  the  law  of  the  State  of 
which  such  person  was  a  subject  at  the  time  of  his  death ;  but  if  the  law 
of  such  State  refers  back  to  German  law,  German  law  governs  the  matter/ 
.Thb  would  not  in  practice  deviate  very  far  firom  the  rule  adopted  in 
England. 

Though  reference  has  been  made  almost  wholly  to  statements  in 
Mr.  Schuster's  work  which  elucidate  the  conflict  of  laws,  the  book  itself 
covers  of  course  a  much  wider  field.  It  touches  on  every  portion  of 
German  civil  law,  and  thus  provides  us  at  every  turn  with  the  means  of 
instituting  fruitful  and  interesting  comparisons  between  the  law  of  England 
and  the  law  of  Germany.  A.  V.  D. 

The  Amtinian  Theory  cf  Law :  being  an  edition  of  Lectures  I»  V,  and 
VI  of  Austin's  Jurisprudence,  and  of  Austin's  Essay  on  the  ases 
of  the  Study  of  Jurisprudence,  with  Critical  Notes  and  Excursus. 
By  W.  JiSTHBO  BnowN.  .  London:  John  Murray.  1906.  8vo. 
XV  and  383  pp. 

Thb  author  of  this  work  states  his  object  to  be  '  to  present  for  the  use 
of  students  of  legal  science  a  statement  and  a  critical  interpretation  of  the 
theory  of  sovereignty  and  law,  which  has  been  traditionally  associated 
with  the  name  of  John  Austin.'  He  endeavours,  where  he  can,  to  defend 
this  theory,  and,  where  he  cannot,  to  reconstruct  it.  The  greater  part  of 
the  book  consists  in  a  restatement  more  or  less  in  Austin's  own  language 
of  chs.  i,  V,  and  vi  of  '  The  Province  of  Jurisprudence  Determined,'  to 
which  footnotes  are  subjoined  containing  stimulating  and  suggestive 
questions  and  critical  notes  indicating  the  nature  of  the  controversies  which 
have  raged  round  the  subject. 

In  six  excursus,  the  author  endeavours  so  far  as  possible  to  justify  the 
conclusions  which  Austin  adopted,  but  later  critics  have  called  in  question. 
He  presents  the  Austinian  side  of  the  argument  with  skill  and  fairness,  but 
entirely  fails  in  our  opinion  to  overthrow  the  weighty  arguments  which 
have  been  advanced  on  the  other  side  by  writers  like  Sir  Henry  Maine> 
Mr.  Bryce,  and  Prof.  Holland. 

These  writers  have  shown  that,  taken  in  the  ordinary  meaning  of 
language,  Austin's  definitions  of  Law  and  Sovereignty  do  not  square  with 
facts,  but  are  so  inadequate  as  to  be  misleading;  while,  taken  in  conjunc- 
tion with  all  the  postulates  and  assumptions  with  which  Austin  desires 
to  safeguard  and  surround  them,  they  become  mere  verbal  truisms. 

Dr.  Brown  argues  that  though  *■  positive  law  is  something  more  than 
command,  it  is  at  least  a  command,  and  is  sanctioned  typically  by  penal- 
ties '  (p.  9),  i.  e.  he  maintains  in  his  analysis  of  law  the  essential  impor- 
tance of  the  '  command '  and  the  prominence  cf  the  '  sanction.'  This 
position,  which  is  admittedly  untrue  of  primitive  and  of  Oriental  society, 
which,  according  to  Austin,  are '  in  a  state  of  anarchy,'  can  only  be  justified, 
even  in  the  case  of  a  modern  State  of  the  Western  world,  by  putting 
a  forced  and  unnatural  construction  on  the  word  *  command.'  It  is  often 
exceedingly  dif&cult  to  discover  and  formulate  the  '  command'  in  enume- 
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rating  the  doctrines,  rules,  and  principles  which  form  a  system  of  sub- 
stantive law ;  and,  as  Prof.  Huxley  truly  pointed  out,  in  the  most  advanced 
societies,  where  law  rests  mainly  upon  opinion,  a  calculation  as  to  the 
consequences  of  disobeying  the  law  is  one  of  the  least  of  the  motives  which 
cause  the  laws  to  be  obeyed.  Mr.  Bryce  has  indicated  the  close  connexion 
of  the  Austinian  view  with  the  theory  that  political  obedience  rests  mainly, 
if  not  entirely,  upon  the  fear  of  punishment  to  be  inflicted  by  the  sovereign 
in  case  of  disobedience  to  his  command.     (Essays  on  Jurisprudence,  ii. 

P-  44.) 

Dr.  Brown  accepts  the  view  that  customary  law  is  not  law  until  it  is 
judicially  enforced,  notwithstanding  that  its  enforcement  may  be  so  certain 
beforehand  as  that  a  particular  construction  will  be  put  upon  an  Act  of 
Parliament.  He  contends  that  law  is  consciously  and  deliberately  made 
by  judges  rather  than  diseowred  by  a  process  of  judicial  reasoning,  accord- 
ing to  certain  recognized  and  well-defined  methods  in  a  search  *  in  which 
judge  and  advocates,  all  together,  engage/  He  moreover  maintains,  as  one 
would  expect  from  his  point  of  view,  that  judges  make  law,  not  as  the 
exponents  of  the  judicial  will  of  the  community,  but  in  virtue  of  a  delegated 
authority  from  the  sovereign  legislature.  All  these  positions  can  of  course, 
on  certain  assumptions,  be  reduced  to  self-evident  propositions. 

The  real  point  at  issue  between  the  two  schools  of  thought  is  whether, 
by  eliminating  from  the  analysis  of  law  all  elements  except  the  command 
of  a  superior  to  be  enforced  by  coercive  power,  one  does  not  do  violence 
alike  to  the  scientific  and  popular  conception  of.  law  by  rejecting  or  mini- 
mizing the  important  elements  of  '  order,' '  uniformity,'  <  authority,'  and 
'  righteousness.' 

Dr.  Brown,  however,  himself  admits,  in  opposition  to  Austin,  that  the 
origin  and  authority  of  all  law  cannot  be  attributed  to  the  command  of 
a  visible  ruler  as  distinct  from  the  organized  will  of  the  conmiunity, 
and  not  the  least  valuable  part  of  his  theory  is  his  conception  of  the  State 
as  a  person  *  embracing  rulers  and  ruled.' 

Dr.  Brown's  work  is  a  powerful  and  valuable  contribution  to  the  study 
of  jurisprudence  from  the  Austinian  point  of  view,  but  we  doubt  whether 
it  will  succeed  in  replacing  Austin  on  the  pedestal  from  which  he  has  been 
dethroned.  The  style  sometimes  labours  under  the  weight  of  scientific  terms, 
e.  g.  *  purposive '  and  '  totality,'  which  recurs  with  irritating  frequency;  but 
the  objections  to  the  several  controverted  points  discussed  are  fairly  stated, 
and  the  arguments  for  or  against  each  contention  well  marshalled  and 
arranged.  In  the  next  edition  'Willis  J. '  (p.  302)  should  be  corrected  to 
*  Willes  J.,'  and « Lightfoot '  (p.  371)  to  « Lightwood.'  S.  H.  L. 


Code  Civil  AUemand.  Tradnit  et  annot^  par  C.  Bufnoib,  J.  Challamel, 
J.  Dmoux,  p.  GisNY,  P.  Haicel,  H.  L4vy-Ullmann,  R.  Salbilles. 
Tome  Premier.  Introduction  et  lexique.  Livre  I:  Partie 
06n£rale  (Arts,  i  k  240).  Livre  II :  Sections  I  ^  VI  (Arts.  241 
k  432).  Paris :  Imprim(g  par  ordre  du  ^nvemement  k  Tlm- 
piimerie  Nationale.  1904.  La.  8vo.  xlvii  and  649  pp.  Tome 
Deuxieme.  Livre  II  (Suite) :  Section  VII  (Arts.  433  k  853). 
Livre  III  (Arte.  854  k  1296^.  Paris:  Imprim^  par  ordre  da 
gouvemement  k  I'lmprimene  Nationale.  1906.  La.  8vo. 
lii  and  852  pp. 
This  magnificent  French  edition  of  the  German  Civil  Code  furnishes 

a  fresh  and  striking  proof  of  three  remarkable  things,  namely:  (i)  the 
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admirable  aptitude  of  the  French  language  as  a  medium  for  the  statement 
of  legal  rules ;  (a)  the  learning  and  power  of  lucid  expression  which 
characterizes  French  jurists;  (3)  the  recognition  given  by  the  French 
government  to  the  study  of  foreign  laws,  which  is  shown  by  the  special 
appointment  of  a  Comtti  de  Ugidaiion  Hronghre  attached  to  the  Ministry 
of  Justice,  and  by  the  fact  that  the  cost  of  production  of  this  voluminous 
work  is  entirely  defirayed  out  of  public  funds. 

The  two  volumes  which  are  now  before  us  contain  an  introduction,  a  list 
of  technical  terms,  and  the  translation  of  the  first  1296  sections  of  the 
Code,  with  elaborate  summaries  and  notes.  The  introduction  and  the  parts 
of  the  work  dealing  with  ss.  1-432,  823-839,  are  contributed  by  Professor 
Saleilles,  those  dealing  with  ss.  433-822,  840-853  by  Professor  L6vy- 
Ullmann,  and  those  dealing  with  ss.  854-1296  by  Mr.  Challamel.  We 
have  tried  to  test  the  merits  of  each  of  the  three  authors  by  ezandning  the 
translations  of  some  of  the  more  difficult  sections,  and  the  summaries  and 
notes  relating  to  the  same,  and  we  have  found  that,  though  each  of  them 
has  his  own  peculiar  method,  all  three  deserve  the  same  unstinted  admira- 
tion. Each  of  them  appears  to  have  a  very  full  acquaintance  with  the 
history  of  the  several  enactments  to  which  his  work  relates,  and  with 
the  different  interpretations  which  the  more  controversial  passages  have 
received  on  the  part  of  various  commentators,  and  the  reproduction  of  the 
German  text  is  invariably  faithful  and  clearly  expressed.  Professor 
Saleilles'  notes  are  considerably  fuller  than  those  of  the  other  translators, 
but  this  is  no  doubt  partly  due  to  the  fact  that  the  parts  of  the  Code 
belonging  to  his  share  of  the  work  offer  far  greater  difficulties  than  any 
of  the  others. 

Among  the  passages  which  we  have  examined  there  are  only  a  very  few 
which  call  for  criticism.  The  explanation  as  to  the  nature  of  the  alter- 
native rights  to  which  a  party  to  a  reciprocal  agreement  is  entitled  in  the 
events  referred  to  in  s.  325,  sub-s.  i,  is  one  which  has  been  adopted  by 
a  large  number  of  eminent  German  writers,  but  which  in  1902  was 
repudiated  by  the  German  Imperial  Court  (see  Decisions  in  Civil  Matters, 
vol.  50,  pp.  255,  264).  The  translation  of  the  w(»rds  gtgm  ErUgeU  in 
ss.  445  and  493  by  the  expression  conire  etpkes  is  incorrect,  and  the 
translator's  reasons  for  not  using  the  expression  d  tUre  omireax — which, 
as  a  matter  of  fact,  clearly  reproduces  the  meaning  of  the  German 
words — are  very  inconclusive.  As  far  as  we  know,  there  is  no  doubt  on 
this  subject  among  German  writers.  The  elaborate  reasons  given  in  the 
notes  to  s.  157  for  using  the  words  loyautS  et  eanfiance  rMjproque  as  an 
equivalent  of  Treu  und  Glauben,  instead  of  the  familiar  expression  bonne  fid^ 
seem  to  us  somewhat  far-fetched.  In  Germany  the  words  in  question  are 
used  exactly  in  the  same  sense  as  the  expression  bona  fides. 

We  look  forward  to  the  completion  of  this  work  which,  in  addition  to 
its  direct  practical  value,  deserves  attention  as  a  model  of  scientific 
exposition.  £.  S. 

La  Substance  dee  Obligations  dans  le  Droit  International  PrivS.     Par 

D.    J08KPHUS    JiTTA.     Tome  premier.     The   Hag^e:   Librairie 

Belinfante  Frdres.     1906.     8yo.     xv  and  468  pp. 

This  work  is  not  primarily  intended  to  deal  with  the  positive  rules 

operative  in  any  particular  country  as  to  the  conflict  of  laws,  its  main 

object  is  rather  to  state  the  principles  by  which  the  Courts  ought  to  be 

guided  in  any  case  where  no  positive  rule  exists  on  the  particular  question 

which  has  to  be  decided. 
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As  the  title  of  the  book  shows,  the  range  of  inquiry  is  of  a  somewhat 
restricted  nature ;  only  the  substance  of  obligatory  rights  is  considered  in  its 
international  aspects ;  the  rules  as  to  the  conflict  of  laws  relating  to  the 
capacity  of  the  parties  alleged  to  be  bound  by  any  particular  obligation,  or 
to  the  formal  or  material  preliminary  conditions  upon  the  fulfilment  of 
which  the  creation  of  an  obligation  depends,  are  left  out  of  account ;  more- 
over, the  present  volume  does  not  deal  with  obligations  generally,  but  only 
with  contractual  obligations.  These  obligations  are  elaborately  classified, 
and  each  class  is  separately  analysed  with  reference  to  the  international 
questions  to  which  it  may  give  rise,  the  author's  aim  being  to  ascertain  to 
what  extent  the  obligation  belongs  to  '  the  local  life '  of  any  particular 
country  of  which  the  law  may  possibly  have  to  be  applied.  The  theoretical 
inquiries  are  illustrated  by  frequent  references  to  the  positive  rules  existing 
in  some  systems  of  law  as  to  the  determination  of  possible  conflicts  of 
law  on  the  subjects  which  come  under  discussion.  For  this  purpose  special 
attention  is  given  to  French,  Dutch,  and  Grerman  law ;  English  law  is  also 
referred  to,  but  the  author  does  not  seem  to  be  always  on  sure  ground 
when  alluding  to  it.  The  statement  on  p.  151  to  the  effect  that  according 
to  English  law  annuities  are  generally  charged  on  land,  and  that  there- 
fore 'un  juge  etranger  n'aura  guere  k  s'en  occuper'  is  not  in  accordance 
with  the  facts.  The  allegation  on  p.  65  according  to  which  a  contract  as 
to  the  sale  of  English  land  is  entirely  governed  by  the  lex  situs  is  much 
too  general.  The  author  quotes  Mr.  Foote  in  support  of  his  view,  and 
then  adds :  '  WesUake  est  bien  moins  decisif,'  but  as  a  matter  of  fact 
Mr.  Foote  expresses  himself  very  doubtfully  on  the  subject,  and  Professor 
Westlake  is  quite  decisive  in  the  expression  of  the  opinion  that  a  contract 
relating  to  an  immovable  is  governed  by  the  proper  law  of  the  contract,  so 
far  as  the  lex  situs  does  not  prevent  its  being  carried  into  execution  (see 
his  Pr.  Int.  Law,  4th  ed.,  p.  285). 

In  the  very  interesting  chapter  on  conflicts  of  law  relating  to  companies 
the  author  does  not  apparently  contemplate  the  possibility  of  a  rule  of  law 
like  that  existing  in  California  under  which  the  shareholders  of  a  company — 
wherever  incorporated  but  carrying  on  business  in  California — are  personally 
liable  for  its  debts,  and  he  does  not  therefore  discuss  the  questions  of  private 
international  law  which  may  arise  in  connexion  with  such  a  rule,  and  which 
have  lately  been  discussed  by  the  Courts  of  this  country  (see  Bisdon  Iron 
^  LoeomoHve  Works  v.  Fumess  [1905]  i  E.  B.  304;  [1906]  i  E.  B.  49). 

On  the  whole  the  perusal  of  Professor  Jitta's  interesting  book  will  be 
found  pleasant.and  instructive.  ^^  g^ 


Englisches  Staatsrecht  mil  BerUcksichtigung  derfur  SchotUand  und  Irland 
geltenden  SonderAeUen.  Von  Dr.  Julius  Hatschek.  II.  Band : 
Die  Yerwaltung.  Tubingen :  Verlag  von  J.  C.  B.  Mohr  (Paul 
Siebeck).    1906.    La.  8vo.    viii  and  710  pp.    (Cloth,  M.  ^3-50.) 

Thb  second  volume  of  this  work  is  characterized  by  the  same  qualities 
and  by  the  same  defects  as  the  first  volume  (as  to  which  see  L.  Q.  R.  vol. 
xxi.  pp.  309-313).  The  author's  stupendous  industry  deserves  all  praise, 
but  his  lack  of  judgment,  his  morbid  craving  after  originality,  and  the 
absence  of  all  sense  of  proportion  and  perspective  combine  to  make  the  fhiit 
of  his  labours  appear  crude  and  immature.  The  volume  now  under  review 
is  divided  into  three  parts,  of  which  the  first  deals  with  the  Cabinet  and 
the  party  system,  while  the  second  describes  the  organization  and  the 
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functions  of  the  several  GoTernment  departments,  and  the  third  examines 
the  relation  of  the  Courts  of  Law  to  the  administratiTe  authorities.  A  final 
chapter  draws  a  comparison  between  the  German  and  the  English  admini»- 
trative  systems.  In  addition  to  the  information  which  a  reader  would 
expect  to  find  under  these  headings,  he  also  obtains  instruction  on  a  nimiber 
of  miscellaneous  matten,  some  of  which  have  only  a  very  remote  connexion 
with  constitutional  and  administratiye  law  (e.g.  legal  education,  the 
duties  of  barristers  and  solicitors,  the  Workmen's  Compensation  Act,  the 
law  as  to  sporting  rights,  patent  law,  banking,  and  currency,  Ac).  Many 
of  the  sections  of  the  book  give  very  clear  and,  on  the  whole,  correct  accounts 
of  the  subjects  to  which  they  refer,  but  they  are  so  mixed  with  others  of  ao  in- 
accurate, confused  and  misleading  nature  that  it  is  impossible  to  recommend 
Dr.  Hatschek's  treatise  as  a  trustworthy  guide,  even  where  the  authorities  are 
expressly  referred  to.  Thus,  for  instance,  the  cases  of  In  re  TufiuHj 
3Ch.D.  164;  iS%0ntonT.^fiit<A[i895]  A.C.  229;  and  Z>ttfinT.i£0^.[  1896] 
I  Q.  B.  1 1 6  are  quoted  in  support  of  the  proposition  that '  in  the  absence  of 
any  express  stipulation  it  must  be  presumed  that  every  office  conferred  by 
the  Crown  is  conferred  for  life,'  while,  as  every  English  reader  knows,  these 
cases  confirm  a  well-known  rule  which  is  the  exact  opposite  of  the  rule 
enunciated  by  the  author  to  him.  A  reader  who  has  the  means  at  hand 
for  checking  the  information  supplied,  and  who  will  not  allow  himself 
to  be  irritated  by  the  author's  mannerinns  and  perversities,  or  by  his  half- 
contemptuous,  half-patronizing  treatment  of  eminent  English  writers,  will 
be  able  to  derive  some  profit  from  the  perusal  of  the  book. 

E.  8. 

TAe  PaundatioM  of  Legal  LiabilUy^  a  Presentation  of  the  Theory  and 
Development  of  the  Common  Law.  By  Thomas  Atkins  Stsebt. 
In  three  volumes.  Vol.  I:  Theory  and  Principles  of  Tort, 
500  pp. ;  Vol.  II :  General  History  and  General  Principles  of 
Contract,  559  pp. ;  Vol.  Ill :  Common  Law  Actions,  313  pp« ; 
Table  of  Cases  and  Index  for  the  three  volumes,  257  pp.  New 
York:  Edward  Thompson  Co.,  Northport,  Long  Island.  1906. 
La.  8vo. 

This  is  a  work  of  considerable  pretensions  and  unusual  merit.  It  aims 
at  searching  out  the  foundations  of  the  common  law,  and  showing  how 
stage  by  stage  the  simple  principles  of  a  primitive  society  have  become 
adapted  to  the  wants  of  a  complicated  and  restless  civilisation ;  and  on 
the  whole  is  satisfactorily  and  well  done.  The  author,  whose  name  is 
unfamiliar  to  us,  displays  a  wide  and  accurate  range  of  reading  and,  what 
is  even  rarer,  a  power  of  analysis  and  independent  thought  which  is 
fruitful  in  suggestions  both  ingenious  and  original.  He  has  bestowed 
much  care  and  labour  in  the  production  of  an  institutional  work  that 
should  be  widely  used  and  with  very  beneficial  results.  The  author's 
standpoint  is  that  the  common  law  has  grown  to  its  present  dimensions 
through  the  operation  of  two  paramount  influences — the  historical  and  the 
philosophical;  and  he  aims  to  trace  the  course  of  both.  He  finds  the 
foundations  of  the  common  law,  where  only  they  are  certainly  to  be  foimd, 
in  the  Tear  Books  and  in  old  English  reports;  and  he  does,  not  lose  touch 
of  the  English  reports  and  trust  to  the  vast  volume  of  the  American  cases 
throughout  his  course  till  he  lands  in  the  law  of  to-day ;  since,  as  he  says, 
'  the  utterances  of  the  English  Courts  are  on  the  whole  in  closer  and  more 
direct  succession  to  the  original   common   law  doctrine  than,  are  die 
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decisions  of  the  American  Courts.'  The  result  is,  for  English  readers, 
at  any  rate,  that  the  book  has  a  greater  simplicity  through  discarding  the 
perpetual  jangle  of  rival  jurisdictions,  and  a  greater  interest  through 
the  reader's  attention  being  undistracted  by  the  consideration  of  non- 
essential differences.  American  cases  are,  ho weyer,  freely  used,  as  they  ought' 
to  be,  and  where  they  are  of  the  greatest  value,  to  illustrate,  e.g.  King  y. 
ffdUffy  86  111.  106,  where  a  rum  seller  was  held  liable  to  a  man  who  was  shot 
by  a  drunken  man  to  whom  he  had  illegally  sold  whisky.  Contrariorwn 
eadem  est  tcimtia.  Though  we  do  not  find  in  Mr.  Street's  work  either  that 
beauty  of  style  (though  his  style  is  clear  and  strong  and  good),  or  that  wide 
and  accurate  scholarship,  or  the  penetrating  philosophic  instinct  that 
pervades  Pollock  and  Maitland's  History  of  the  English  Law,  yet  we  can 
think  of  no  treatise  which,  since  fate  forbids  us  to  hope  for  the  continua- 
tion of  that  altogether  admirable  book,  will  carry  on  the  student  better 
through  the  period  of  the  Year  Bodes  and  the  early  reporters  than  this 
of  Mr.  Street.  Mr.  Justice  Holmes's  line  of  inyestigation,  as  shown  in  The 
Common  Law,  applied  to  the  matter  of  Broom's  Commentaries  is  the  nearest 
suggestion  we  can  think  of  to  convey  to  any  one  wishing  to  apprehend  the 
scope  of  Mr.  Street's  book  a  conception  of  its  range  and  method.  Mr.  Street 
talros  an  early  case  from  a  Year  Book  or  from  Dyer  or  Moore  or  Croke, 
preferentially  the  earliest  case,  and  then  traces  the  principle  there 
adumbrated  or  in  germ  down  through  its  various  vicissitudes  till  he 
brings  it  to  rest  in  the  current  opinion  of  to-day ;  or  sometimes  he  works 
by  the  reverse  process  and  taking  a  doctrine  full  grown  he  strips  it  of  its 
accretions  and  shows  it  once  again  in  its  rudiments. 

We  fancy  that  Mr.  Street  is,  comparatively  at  any  rate,  a  young  writer ;  for 
the  quality  of  his  writing  improves  as  he  goes  on.  His  first  volume,  on  Tort, 
IB  the  least  satisfactory  of  the  three ;  though  this,  even  if  it  stood  alone, 
we  should  still  highly  commend.  He  starts  with  a  discussion  on  trespass. 
The  initial  point  in  the  law  of  tort,  he  tells  us,  is  the  idea  of  hurt  or 
damage,  done  by  force.  Later  comes  the  moral  element,  and  wrongdoing 
is  presumed  wherever  personal  rights  of  individuals  are  interfered  with. 
Trespass  is  modified  into  case,  which  takes  in  negligence;  then  follow 
nuisance,  conversion,  defamation,  and  deceit.  Deceit  is  the  forerunner  of 
assumpsit.  It  has  as  its  essence  the  notion  of  damage  done  by  deceitful 
artifice ;  and  this  gives  rise  to  an  action  on  the  case  in  the  nature  of  deceit 
where  failure  to  perform  a  promise' can  be  alleged;  hence  fiows  the 
action  of  assumpsit  with  its  aspects  both  of  tort  and  contract  and  destined 
to  a  dominating  place  in  both  provinces.  Mr.  Street's  treatment  of  negli- 
gence is  not  quite  satisfactory.  He  treats  first  of  trespass  as  wrongs  done 
cofUra  pacem  and  vi  et  armU  ;  then  he  proceeds  to  discuss  consequential 
injuries,  which  he  classifies  under  '  secondary  trespass.'  To  this  class  he 
attaches  negligence  in  a  compartment  of  its  own,  and  observes :  '  Negli- 
gence figures  almost  exclusively  in  wrongs  wherein  the  harm  element 
manifests  itself  in  physical  hurt  to  the  body  or  in  forceful  damage  to 
property.' 

This  is  probably  not  an  altogether  accurate  account  of  negligent 
breaches  of  duty  even  in  the  undeveloped  law  ;  it  certainly  is  not  so 
now,  when  so  many  negligent  wrongs  are  attributable  to  duties  under- 
taken and  then  imperfectly  performed— defaults  in  expert  duty.  It  appears 
entirely  to  overlook  negligence  by  omission.  Neither  can  we  agree  with 
another  aphorism  of  Mr.  Street's  that  ^  in  the  very  nature  of  things  there 
can  be  no  degree  of  negligence,'  or  that '  the  notion  that  there  are  degrees 
of  negligence  ca^  be  said  to  be  exploded';  though  we  do  agree  with  the 
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conclusion  of  the  sentence  that  *  the  idea  [of  degrees  of  negligence]  is  so 
thoroughly  rooted  in  our  law  of  bailment  that  it  is  not  likely  soon  to  be 
altogether  eradicated.' 

We  also  do  not  agree  with  the  acceptance  as  correct  of  the  principle 
described  as '  the  generalization  of  Lord  Esher  in  Heaven  v.  Pender  * ;  which 
we  are  aware  has  been  unreseryedly  accepted  and  with  applause  in  several 
states  in  America,  both  as  *  brilliant  and  accurate/  despite  that  its  author 
very  greatly  quailed  hia  words  in  Le  Ltevre  y.  Gcfdd  [1893]  i  Q.  6.  499, 
and  other  great  judges.  Lord  Herschell  for  example,  have  minimized  it 
almost  out  of  existence. 

In  his  discussion  on  defamation  Mr.  Street  manifests  a  desire  to  put 
slander  and  libel  on  the  same  footing,  and  indulges  in  a  wealth  of 
philosophic  reflections.  Whatever  the  want  of  symmetry  may  be  in 
the  law  as  it  stands,  it  would,  we  think,  in  practice  work  untold  evil 
to  assimilate  the  spoken  word  to  the  written  document  and  permit  an 
action  indifferently  in  either  case.  Though  we  dissent  from  his  conclusion 
we  must  recognize  the  clear  and  interesting  way  in  which  Mr.  Street  has 
traced  the  history  of  the  law  to  its  present  position.  That  interminable 
subject  of  discussion, '  malice  in  law,'  is  introduced  in  this  connexion  and 
very  systematically  treated.  Nowhere  have  we  come  across  a  better 
discussion  of  the  principle  on  which  vindictive  damages  may  be  awarded. 

Mr.  Street's  second  volume  deals  with  contracts.  He  starts  with  the 
real  contracts,  as  originally  the  only  kind  recognized  by  the  law;  and 
proceeds  to  show  the  course  of  their  development,  through  debt,  with  its 
quid  pro  quo  and  its  exacting  formalities  gradually  wearing  away,  till  we 
come  to  the  formless  promissory  obligations  of  modern  law.  All  this  is 
very  well  done.  In  the  Harvard  Law  Review  there  is  a  series  of  very 
remarkable  articles  by  Messrs.  Ames,  Langdell,  Williston,  Beale,  and  Ashley 
(to  mention  only  some  of  a  band  of  contributors  of  exceptional  brilliancy), 
which  probe  deeply  into  the  origin  and  history  of  contractual  obligations. 
Mr.  Street  has  wisely  laid  these  under  heavy  tribute,  and  has  greatly 
added  to  the  value  and  interest  of  his  book  by  doing  so.  He  has  also 
enabled  English  readers  to  become  acquainted  with  trains  of  reasoning 
and  conclusions  of  the  highest  importance  for  the  correct  understanding 
of  this  province  of  our  law,  which  hitherto  have  been  to  a  great  extent 
inaccessible  to  them.  The  distinction  between  the  English  and  the  Roman 
contract,  what  is  a  'cause'  and  what  a' consideration  'and  wherein  they  differ, 
is  elaborately  and  well  pointed  out.  The  history  of  how  the  unilateral 
contract  was  superseded  by  the  bilateral  is  also  treated  in  detail.  The 
steps  which  show  the  development  of  this  stage  of  our  law  are  best  marked 
in  the  reports,  too  much  neglected,  of  the  Tudor  period,  but  than  which 
there  are  not  any  richer  in  the  assertion  of  principle  and  indications 
of  legal  growth ;  and  to  these  Mr.  Street  liberally  resorts  and  with  much 
advantage  and  some  novelty.  The  Stuart  reports,  too,  Mr.  Street  has 
treated  in  a  way  that  makes  plain,  what  is  often  forgotten,  that  when  the 
Stuart  judges  passed  from  the  region  of  politics  to  that  of  law  their  grasp 
of  the  principles  of  the  common  law  was  unsurpassed.  Mr.  Street  keenly 
appreciates  the  influences  of  individual  judges  in  working  out  the  doctrines 
of  the  law.  In  his  pages  the  masterful  intellect  of  Holt  G.J.  is  shown 
most  often  dominating  his  colleagues  for  good  and  in  the  cause  of  breadth 
of  doctrine,  but  sometimes,  as  in  his  struggle  against  the  negotiability  of 
promissory  notes,  the  enemy  of  progress,  and  overpowering  the  Courts 
only  to  be  subdued  by  the  intervention  of  the  Legislature.  There,  too,  is 
a  whole  chapter  devoted  to  a  connected  account  of  the  efforts  of  Lord 
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Mansfield  to  liberalize  the  law,  and  to  anticipate  the  results  of  Common 
Law  Procedure  Acts  and  Judicature  Acts  by  a  century  and  through  the 
spontaneous  action  of  the  judges ;  and  how  the  class  of  decisions  of  which 
Moaea  v.  MacfMan  or  PtUana  v.  Van  Mierop  is  the  type  was  overruled  by 
the  conservatism  of  his  successor,  and  the  course  of  the  common  law 
narrowed  to  run  on  to  the  Practice  Rules  of  1834.  Mr.  Street's  treatment 
of  the  Statute  of  Frauds  is  excellent ;  so  is  his  treatment  of  the  doctrine 
of  representation,  both  in  contract  and  tort. 

Mr.  Street  treats  of  bailments  in  their  order.  Here  he  is  good  but  not 
original.  His  remarks  on  Dawwn  v.  Chanmeiy  afford  a  characteristic 
instance  of  his  method  of  treating  a  wrong  decision  that  the  liability  of 
the  innkeeper  is  grounded  on  negligence,  attributable  to  Lord  Denman, 
who,  Mr.  Street  points  out,  was  misled  by  Story,  who  erroneously  used  the 
word '  negligence '  as  the  equivalent  of  defectvs  in  the  clause  of  the  old  writ, 
Ua  quod  pro  defectu  hujumnodi  [corr.  ipsorvm]  hoapUaiorum,  ^c* ;  though 
the  meaning  was  given  by  Fitzherbert  (Nat.  Brev.  94  B.),  *  so  that  by 
default  of  them  the  innkeepers,'  &c. 

Part  III  of  the  second  volume  deals  with  the  History  and  Principles  of 
the  Law  of  Bills  and  Notes.  This  is  as  well  done  as  any  section  of  Mr. 
Street's  work.  The  historical  portion  is  clearly  stated,  and  the  reasons 
for  the  train  of  the  decisions  are  given.  There  is  added  as  an  appendix 
what  is  practically  a  treatise  on  The  Negotiable  Instruments  Law  of  the 
United  States.  This  is  a  code  after  the  sort  of  our  Bills  of  Exchange  Act, 
1882,  and  apparently  largely  based  upon  it.  But  'any  one,'  says  Mr. 
Street, '  who  will  take  the  pains  to  compare  the  two  Acts  will  see  that  in 
form,  style,  and  language,  the  American  Act  is  simpler,  less  technical,  and 
more  easily  intelligible  than  its  English  predecessor.'  Whether  this 
criticism  is  just  or  not,  at  least  the  means  of  piaking  the  comparison  with 
the  aid  of  much  illuminative  criticism  and  collation  of  cases  are  given  by 
hiuL 

Mr.  Street's  third  volume  deals  with  '  Actions.'  There  is  a  smack  of 
antiquity,  at  this  time  of  day,  in  writing  upon  actions.  But  Mr.  Street 
correctly  points  out  that  accurate  knowledge  of  substantive  law  is  acquired 
more  easily  by  a  knowledge  of  the  purport  and  scope  of  the  old  divisions 
of  actions.  Nowadays,  when  few  lawyers  trouble  themselves  to  master  the 
distinction  between  trespass  and  case,  or  between  debt  and  assumpsit, 
a  haziness  of  mental  conceptioQ  is  habitual  that  in  the  old  days  of  the 
forms  of  action  would  have  been  impossible.  The  present  system  of  pleading 
may  on  the  whole  have  a  superiority  over  that  used  in  the  days  of  the  old 
learning,  yet  that  was  not  wholly  vicious  but  led  to  an  elimination  of  the 
real  point  at  issue  from  the  circumambient  irrelevancies  which  is  impos- 
sible now.  In  adding  to  his  treatise  a  volume  upon  the  old  forms  of 
action  we  think  Mr.  Street  has  done  well.  Many  a  modern  lawyer  whose 
opinion,  and  mode  of  doing  his  business,  are  the  admiration  of  wholly 
confiding  clients,  if  furnished  with  a  volume  of  RoUe  or  of  Gomyns  and 
asked  to  explain  any  page  of  it  would  be  utterly  at  a  loss.  It  is  not  good 
that  such  reservoirs  of  our  old  law  with  their  abundant  stores  of  the  most 
enduring  principles  should  cease  to  be  resorted  to  by  the  practising 
lawyer.  To  the  historical  student  of  law  they  must  ever  be  of  the  greatest 
value  and  interest ;  but  it  is  not  well  that  they  should  cease  to  be  resorted 
to  to  illustrate  the  daily  wants  of  the  law ;  and  a  treatise  like  this  of 
Mr.  Street's,  which  will  explain  the  meanings  of  forms  now  fallen  into 
disuse  and  will  elicit  the  permanent  value  that  is  latent  in  them,  is  of 
high  value  as  a  means  of  legal  education,  and  should  be  carefully  studied. 
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There  is  an  admirable  index  and  table  of  cases  which  renders  reference 
▼ery  easy.  We  should  commend  Mr.  Street's  rare  reticence  in  his  citation 
of  cases.  The  vice  of  American  text  writers,  indeed  of  text  writers 
generally,  is  to  swamp  their  works  with  redundant  authorities,  but  Mr. 
Street  has  quite  ayoided  this  fault.  His  book  deals  with  principles,  not 
with  authorities,  though  his  principles  are  always  adequately  supported 
by  authorities. 

A  word  should  also  be  said  fbr  the  sumptuous  way  in  which  the 
book  is  produced ;  type,  paper,  get-up  generally,  are  all  admirable.  We 
suggest  that  in  yiew  of  the  circulation  that  so  good  and  useful  a  book 
b  entitled  to  expect,  a  lees  expensive  edition  would  be  an  advantage. 
There  is  the  customary  crop  of  inaccuracies  in  dealing  with  English  names 
and  titles ;  as  *  Poppa  v.  Rosey*  *  Jonea  t.  Teg^niog  B.  Co.^' '  Bowen,  L.H.,' 
'  Moile,  B.,' '  Profitable  Perkins,' '  Lord  Skynner,' '  Gomyn's  Digest,'  ^  Shep- 
pord's  Touchstone,'  'Lord  Coleridge'  when  Coleridge  J.  is  meant,  and 
moreoYcr,  Holt  C.J.  is  credited  with  a  valuable  judgment  deliveied  in 
171a  (he  died  March,  17 10);  and  there  are  others;  while  Mr.  Street  is 
fond  of  expressions  that  a  little  grate :  thus  *  obsolescence ' — very  frequently, 
^  accrescent';  *  the  matrix  of  assumpsit';  and,  worst  of  all,  we  learn  that 
Lord  Mansfield  '  undertook  to  resurrect  that  doctrine.'  But  the  blemishes 
of  Mr.  Street's  really  considerable  achierement  are  in  comparison  few, 
while  its  merits  are  great,  and  we  trust  it  will  haye  a  circulation  equal 
to  them. 


Precedenti  rf  Convyancing  DocumenU  for  use  in  TroMoetioni  relating 
to  Registered  Land  under  the  Land  Tranrfer  Acts,  1875  ^^^  '^97- 
With  Notes.  By  James  Edward  Hogg.  London:  Stevens  & 
Sons,  Lim.     1907.     8vo.    xxii  and  233  pp. 

This  book  is  intended  to  supply  the  want  of  a  yolume  of  conyeyancing 
precedents  deyoted  exclusiyely  to  transactions  with  land  registered  under 
the  Land  Transfer  Acts.  The  author  has  adopted  the  sensible  plan  of 
ascertaining  by  inquiry  from  the  registrar  himself,  or  from  one  of  his 
assistants,  in  doubtful  cases,  whether  any  particular  clause  or  proyision  in 
a  registrable  instrument  would  be  allowed  in  the  registry.  We  find  firom 
an  examination  of  the  forms  in  this  book  that  the  registrar,  with  a  laud- 
able desire  to  adapt  the  Land  Transfer  Acts  to  the  ordinary  wants  of  the 
public,  allows  considerable  yariations  to  be  made  in  the  prescribed  forms. 
We  may,  I  think,  fairly  assume  that  the  forms  adopted  by  the  author  haye 
receiyed  the  sanction  of  the  registrar,  and  that  therefore  the  practitioner 
can,  so  far  as  the  register  is  concerned,  safely  apply  them ;  for  this  reason 
the  book  will  be  found  useful. 

While  there  are  seyeral  points  with  respect  to  which  we  differ  from  the 
author,  we  shall  confine  our  criticisms  to  two  cases  in  which  the  adoption 
of  the  course  suggested  rn  the  book  would  haye  the  mischieyous  effect  of 
seriously  hampering  the  exercise  by  a  tenant  for  life  of  the  powers  conferred 
on  him  by  the  Settled  Land  Acts. 

At  p.  81  will  be  found  a  most  ingenious  method  of  creating  a  settlement 
by  registered  transfer  without  any  instrument  off  the  register.  The  transfer 
contains  a  demise  to  ^  fbr  life,  and  a  transfer  of  the  fee  subject  to  the 
lease  for  life  to  C  in  fee.  When  we  turn  to  the  note  we  find  that  notice  of 
the  Hfe  estate  is  to  l)e  noted  on  the  register  under  the  Land  Transfer  Act, 
1875  as  a  lease  for  life;  this  notice  will  appear  on  the  Land  Certificate 
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issued  to  C,  who  will,  although  it  is  not  so  stated,  be  registered  as  proprietor. 
There  is  no  magic  in  words,  and  whether  a  demise  grant  or  limitation  of 
the  use  is  made  to  a  man  for  his  life,  he  is  equally  tenant  for  life. 

It  must  be  remembered  that  where  an  instrument  makes  a  person  tenant 
for  life  in  possession  of  land,  that  instrument  creates  a  settlement,  and 
makes  that  person  tenant  for  life  under  that  settlement.  There  is  no 
possible  manner  of  preyenting  that  person  from  exercising  the  powers 
over  the  land  conferred  by  statute  on  the  tenant  for  life. 

By  the  effect  of  the  Settled  Land  Act,  1882,  s.  45,  a  tenant  for  life  is 
unable,  in  most  cases,  to  exercise  his  statutory  powers  unless  there  are 
trustees  of  the  settlement,  and  if  there  are  no  trustees,  they  can,  and  generally 
will,  be  appointed  by  the  Court  on  the  application  of  the  tenant  for  life 
(see  s.  38). 

It  will  be  observed  that  if  the  course  suggested  by  the  author  is  adopted, 
no  trustees  are  appointed  by  the  settlement,  and  that  therefore  it  will  be 
necessary  for  the  tenant  for  life  to  apply  to  the  Court  to  haye  trustees 
appointed  before  exercising  the  powers  conferred  on  him  by  the  Settled 
Land  Acts.  When  the  order  is  made,  he  will  also  be  forced,  if  he  sells, 
either  to  obtain  the  registered  proprietor  (i.e.  the  remainderman)  to 
transfer  the  land  by  registered  transfer,  or  to  procure  himself  to  be  r^lis- 
tered  as  proprietor  of  the  land,  and  himself  to  make  the  transfer.  It  is 
clear  that  the  costs  of  the  proceedings  will  be  far  greater  than  the  costs  of 
an  ordinary  deed  of  settlement  off  the  register  protected  by  the  proper 
restriction. 

We  have  a  further  objection  to  the  suggested  scheme,  which  we  advance 
with  considerable  diffidence,  as  the  scheme  has  been  approved  of  by  the 
registrar.  It  appears  to  us  that  the  registration  of  the  remainderman  as 
proprietor  is  not  in  accordance  with  the  provisions  of  the  Land  Transfer 
Act,  18971  s.  6,  which  provides  that '  settled  land  may  (at  the  option  of  the 
tenant  for  life  be  registered  either  in  the  name  of  the  tenant  for  life,  or, 
where  there  are  trustees  with  powers  of  sale,  in  the  names  of  those  trustees,' 
and  it  appears  to  follow  that,  where,  as  in  the  present  case  there  are  no 
such  trustees,  the  tenant  for  life  must  be  registered.  The  section  further 
provides  that  '  there  shall  be  entered  on  the  register  such  restrictions  or 
inhibitions  as  may  be  prescribed  or  may  be  expedient,  for  the  protection  of 
the  rights  of  the  persons  beneficially  interested  in  the  land.'  When  we 
turn  to  the  rules  we  find  a  number  of  restrictions  prescribed  (see  Land 
Transfer  Rules,  1903,  ist  schedule,  forms  6  to  12  inclusive)  all  of  which 
are  framed  on  the  supposition  that  either  the  tenant  for  life  or  the  trustees 
will  be  registered  as  proprietors. 

No  doubt  a  lessee  for  life  is  empowered  by  the  Land  Transfer  Act,  1875, 
a.  50,  to  apply  to  the  registrar  to  register  notice  of  the  lease  in  the  pre- 
scribed manner;  but  the  Land  Transfer  Act,  1897,  is,  by  s.  26,  to  be 
construed  as  one  with  the  Act  of  1875.  When  we  remember  that  in  the 
interval  between  the  passing  of  these  two  Acts  the  Settled  Land  Acts  had 
been  passed,  it  is  tolerably  clear  that  the  provisions  contained  in  the  Act 
6f  1897  as  to  registration  where  there  is  a  tenant  for  life  must  be  taken  as 
superseding  the  provision  contained  in  the  Act  of  1875  as  to  entering 
notice  of  a  lease  for  life. 

The  forms  of  a  strict  settlement  of  registered  land  will  be  found  at 
p.  184  et  seq.  The  author  suggests  the  use  of  four  documents:  (i)  an 
application  for  a  restriction,  (2)  an  instrument  of  annuity  charge  to  secure 
pin-money  and  jointure,  (3)  an  instrument  of  gross  charge  for  por- 
tions to  be  raised  by  trustees,  and  (4)  a  deed  declaring  the  course  of 
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succession  to  the  land  and  the  trusts  of  the  charges.  The  author  correctly 
states  that  deed  No.  2  must  bear  the  Land  Registry  fee  on  the  annuities 
calculated  on  twelve  annual  payments,  and  the  Inland  Revenue  stamp  of 
28.  6d.  for  every  £5  of  the  annuities.  He  also  correctly  states  that  deed 
No.  3  will  incur  the  Land  Registry  fee  on  the  sum  charged,  and  the  Inland 
Revenue  stamp  on  the  sum  charged  at  tJie  rate  of  29.  6d,  per  cent. 

If,  instead  of  doing  as  much  as  possible  on  the  register,  the  usual  course 
of  making  the  settlement  by  a  deed  off  the  register  protected  by  a  proper 
restriction  on  the  register  was  adopted,  no  ad  valorem  stamp  or  registry 
fees  would  have  to  be  paid  in  respect  of  the  pin-money  and  jointure,  and 
no  ad  valorem  stamp  or  registry  fees  would  have  to  be  paid  in  respect  of 
the  portions  until  they  were  actually  raised.  The  pin-money,  jointure,  and 
charges  would  be  effectually  protected  by  the  proper  restriction  being 
placed  on  the  register. 

We  are  at  a  loss  to  see  why  a  client  should  be  advised  to  incur  the 
costs  to  which  he  would  be  liable  if  he  adopted  the  author's  scheme ;  these 
costs  are  not  only  the  registry  fees  and  ad  valorem  stamp-duty,  but  also 
the  costs  of  the  preparation  of  three  instruments  instead  of  one. 

Deed  No.  4,  which  is  in  effect  the  settlement,  is  in  a  novel  form.  With- 
out discussing  at  length  the  provisions  as  to  the  course  of  succession  to  the 
land,  we  may  say  that  their  effect  is  somewhat  doubtful,  and  that  they 
appear  to  have  no  advantage  as  to  brevity  over  the  limitations  to  a  tenant 
for  life  and  his  sons  successively  in  tail  male. 

Where  the  settlement  is  made  off  the  register  in  the  usual  form  supported 
by  proper  restrictions  on  the  register,  the  tenant  for  life  can  exercise  his 
statutory  powers  under  the  Settled  Land  Acts  without  the  concurrence  of 
the  woman  entitled  to  pin-money  or  to  a  jointure ;  and,  until  the  portions 
are  actually  raised,  without  the  concurrence  of  the  portionists,  or  the 
trustees  of  the  portion's  term.  If,  however,  the  suggested  scheme  is 
adopted,  this  will  not  be  the  case.  The  woman  entitled  to  pin-money 
or  a  jointure  has  a  charge  on  the  register,  and  it  is  difficult  to  see  what 
power  the  tenant  for  life  has  to  insist  on  her  releasing  her  charge  for  the 
benefit  of  the  purchaser;  similar  remarks  apply  to  the  trustees  for  the 
portionists. 

The  proposed  scheme  appears  to  be  an  attempt  to  evade  the  provisions 
of  the  Settled  Land  Acts  by  hampering  the  tenant  for  life  in  the  exercise 
of  his  statutory  powers.  We  hope  that  it  will  not  be  successful,  but  if  it 
is,  we  must  congratulate  the  author  on  having  succeeded  in  a  task  which 
has  hitherto  defeated  the  ablest  conveyancers. 

While  we  consider  that  this  book  will  be  useful  as  showing  what  can 
be  done  by  registered  assurances,  we  cannot  help  observing  that  it  also 
shows  that  the  employment  of  a  registered  assurance  in  cases  where, 
according  to  the  recognized  custom  of  conveyancers,  an  unregistered  assur. 
ance  ought  to  be  employed,  may  give  rise  to  very  serious  difficulty  and 
expense. 

We  must  further  express  our  regret  that  Mr.  Wolstenholme's  plan,  put 
forward  many  years  ago,  for  restricting  the  creation  of  new  legal  estates  to 
fee  simple  and  terms  of  years  certain,  was  not  more  seriously  considered  at 
the  time.  It  would  have  greatly  simplified  the  problems  of  both  con- 
veyancing and  registration,  and  would  have  involved  no  new  risk  worth 
speaking  of. 
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Jurisprudence  or  ike  Theory  of  the  Lata.  By  John  W.  Salmond. 
Second  Edition.  London :  Stevens  &  tiaynes.  1907.  Svo. 
XV  and  578  pp. 

Wb  are  glad  to  see  that  this  excellent  book  is  in  a  second  edition,  and  we 
hope  it  will  soon  be  more  definitely  recognized  by  our  seats  of  learning,  at 
some  of  which  students  are  still  compelled  to  mumble  the  dry  bones  of 
Austinian  doctrine.  A  new  chapter  is  now  added  on  '  other  kinds  of  law  * 
— i.e.  other  than  civil — ^in  which  the  character  of  international  law  is 
discussed.  The  learned  author's  view  is  that  its  obligation  rests  on  consent 
express  or  implied;  but  this  is  perhaps  not  so  sharply  distinguished  from 
the  natural  law  theory  as  he  seems  to  think ;  for  when  once  you  allow  that 
consent  may  be  implied,  you  cannot  with  decency  refuse  to  presume  that 
civilized  nations  consent  to  what  is  reasonable ;  in  other  words,  whatever 
ought  to  be  a  binding  rule  among  nations  may  be  taken  to  be  so  unless  the 
fact  is  plainly  otherwise,  and  thus  iua  naturale  is  (exceptions  excepted) 
not  only  the  ideal  but  a  good  working  measure  of  iua  gentium, 

A  little  more  notice  is  now  given  to  the  realistic  theory  of  corporations, 
but  it  is  still  rather  cavalierly  dismissed.  '  A  society  is  not  a  person,  but 
a  number  of  persons.  The  so-called  will  of  a  company  is  in  reality  nothing 
but  the  wills  of  a  majority  of  its  directors  or  shareholders.  ...  No  one 
denies  the  reality  of  the  company  (that  is  to  say,  the  group  of  shareholders). 
What  is  in  truth  denied  is  the  reality  of  its  personality.  A  group  or 
society  of  men  is  a  very  real  thing^  but  it  is  only  a  fictitious  peraon.* 
Surely  Prof.  Salmond  has  sat  on  boards  and  committees,  and  knows  that 
what  emerges  is  not  a  sum  of  wills  but  a  resultant,  often  a  highly  complex 
one.  Surely  he  does  not  maintain  that  the  unity  of  this  resultant  is  less 
important  to  the  law,  or  in  fact,  than  the  multiplicity  of  the  heads  which 
were  laid  together  at  the  meeting.  Fereat  persona  fieta,  say  we  with 
Gierke  and  Maitland. 

In  Appendix  V  it  is  cruel  to  young  scholars  to  mention  Twiss's  edition 
of  Bracton  without  warning  them  that  even  the  corrupt  text  of  1569  is 
not  correctly  reproduced,  and  the  translation  is  worse  than  useless ;  and 
Fustel  de  Goulanges  is  a  compound  name  properly  indexed  under  F,  not  C. 

Prof.  Salmond  has  migrated  from  South  Australia  to  New  Zealand.  As 
good  citizens  of  the  empire,  we  must  not  envy  our  fellow  students  of  the 
Ck)nmion  Law  at  Wellington. 


A  Ligeat  of  the  Law  of  Agency.  By  William  Bowstead.  Third 
Edition.  London :  Sweet  ft  Maxwell,  Lim. ;  Toronto :  Canada 
Law  Book  Co.     1907.    8vo.    cxxvi  and  514  pp.    {\%a.) 

Lawtbbs  on  both  sides  of  the  Atlantic  will  welcome  a  new  edition  of 
Mr.  Bowstead's  practical  and  comprehensive  treatise  on  the  Law  of  Agency, 
a  book  of  acknowledged  merit.  The  law  is  set  forth  in  the  form  of  a  series 
of  articles  or  propositions,  the  phrasing  of  which  is  generally  lucid  and 
precise,  and  every  article  is  illustrated  by  numerous  and  well-chosen 
examples. 

Nevertheless,  there  are  some  statements  with  which  we  are  not  in 
accord.  To  begin  with,  the  whole  treatment  of  the  subject  is  needlessly 
limited  by  the  author's  electing  to  treat  of  agents  as  excluding  independent 
contractors.  He  does  indeed  give  a  definition  of  'Agent'  whose  terms 
•would  include  both  servants  and  independent  contractors.  But  then  he 
explains  the  difference  between  an  agent  and  an  independent  contractor 
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in  language  which  would  conectly  differentiate  a  serrant  from  an  inde- 
pendent contractor.  Surely,  however,  an  independent  contractor  may  be 
an  agent.  If  I  employ  a  bailiff  to  distrain  for  my  rent,  or  a  solicitor  to 
conduct  my  litigation,  or  a  factor  to  sell  my  goods,  each  of  them  is  my 
agent,  but  not  my  servant.  If  the  bailiff,  by  my  specific  instruction,  dis- 
trains when  in  fact  no  rent  is  due,  I  am  liable.  If  I  contract  with 
a  builder  to  build  a  house  for  me  on  the  land  of  a  stranger,  I  am  liable 
for  his  trespass  in  entering,  although  the  builder  is  an  independent 
contractor  and  not  a  servant  Mr.  Bowstead  indeed  impliedly  acknow- 
ledges this,  for  in  the  chapter  on  liability  for  wrongs  by  an  agent  he 
uses,  in  illustration,  many  cases  where  the  agent  was  an  independent 
contractor,  and  therefore  not  an  agent  as  the  term  is  explained  by  him 
— e.  g.  Morris  v.  SaXberg^  22  Q.  B.  D.  614,  and  ParlcM  v.  PreecaU,  L.  R. 
4  Ex.  169;  and  he  gives  separate  sections  on  the  implied  authority  of 
factors,  solicitors,  counsel,  brokers,  and  auctioneers,  all  of  whom  are 
ordinarily  in  the  relation  of  independent  contractors  to  their  principals. 
Failing  to  realize  that  independent  contractors  as  well  as  servants 
are  agents,  Mr.  Bowstead  in  his  rule  for  determining  the  liability  of 
a  principal  for  his  agent's  wrongs,  does  not  distinguish  between  the 
liability  in  trespass  and  that  in  negligence.  For  trespass  and  other 
wilful  torts,  the  rule  is  the  same  for  all  agents ;  whereas  in  the  case  of 
negligence  the  rule  applicable  in  the  case  of  servants  does  not  apply  to 
independent  contractors.  This  distinction  was  laid  down  clearly  by 
Erie  J.  in  Freeman  v.  Rosher^  13  Q.  B.  780 :  but  Mr.  Bowstead  disposes  of 
that  case  and  the  cases  therein  discussed  by  saying  that  'the  distinctions 
made  in  these  cases  between  the  actions  of  trespass  and  case  are  not  of 
importance,  since  the  Judicature  Act,  1873.'  Read  'negligence'  for 
'case,'  and  those  cases  are  to-day  as  sound  expositions  of  the  law  as 
they  ever  were.  See  FUU  v.  Sheffield  Oas  CoMumtri  Co.^  a  E.  ft  B.  757, 
where  the  form  of  action  was  not  in  question. 

It  results  from  this  limited  view  of  Agency  that  the  rules  deducible 
from  such  cases  as  Hughes  v.  Fereival,  8  App.  Cas.  443,  and  Piekard  v. 
SmUhy  10  C.  B.  N.  S.  470,  find  no  place  in  the  text,  and  the  cases  them- 
selves are  either  unnoticed  or  put  aside  in  a  note  as  relating  only  to 
independent  contractors. 

We  are  not  satisfied  that  Mr.  Bowstead  correctly  states  the  law  as  to  the 
wife's  authority  to  pledge  her  husband's  credit.  His  view  differs  from  that 
commonly  accepted  and  set  forth  in  the  notes  to  Manby  v.  SeoU  in  Smith's 
Leading  Cases,  and  no  reason  is  assigned  for  the  difference.  In  the  first 
place,  the  writer  does  not  include  among  the  ways  in  which  the  presiumed 
authority  may  be  rebutted  the  express  warning  to  tradesmen  not  to  supply 
goods  to  the  wife  on  her  husband's  credit.  This,  we  supposed,  had  been 
accepted  law  since  Manby  v.  SeeUy  i  Lev.  14,  a  case  which,  by  the  way,  is 
not  even  cited. 

Secondly,  he  lays  it  down  that  a  wife  who  is  living  with  her  husband 
'  is  his  general  agent  in  all  household  matters,  and  has  imjpUed  authority 
to  pledge  his  credit  for  all  such  things  as  are  neoessary  in  the  ordinary 
course  of  the  management  of  the  household.'  We  cannot  reconcile  this 
proposition  with  the  law  as  stated  by  Lord  Selbome  in  Debenkam  v.  Mellon^ 
6  App.  Cas.  24,  32. 

On  p.  8  we  are  told  that '  the  act  of  an  agent  of  unsound  mind  is  not 
binding  on  the  principal,  unless  it  is  shown  to  have  been  done  during 
a  lucid  interval.'  We  doubt  the  proposition  id  that  unqualified  form. 
If  a  person  is  foolish  enough  to  appoint  a  lunatic  his  agent,  is  he  not  bound 
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by  the  oontaracts  of  such  agent?  The  authority  cited  {Daify  Tdegrtgph 
New$pap&r  Co.  y.  McLomgUin  [1904]  A.  G.  776)  decides  that  if  tilie 
prineipai  is  out  of  his  mind  when  he  executes  a  power  of  attorney,  he 
is  not  bound  by  the  acta  of  the  agent  so  appointed — a  very  different 
proposition. 

It  would  be  ungracious  and  unjust  after  pointing  to  those  shortcomings 
not  to  conclude  with  a  word  of  praise.  Most  of  the  woik  shows  great  care 
and  accuracy,  and  Mr.  Bowstead  has  the  gift  of  lucidity  of  expression  in 
no  ordinary  measuse,  and  uses  that  gift. 


Treatise  on  tie  Law  and  Praelice  relating  io  Letters  Patent  for  Inven^ 
tionsy  with  an  Appendix  of  Statutes,  International  Convention, 
Rules,  Forms  and  Precedents,  Orders,  See,  By  Bobrbt  Frost. 
Third  Edition.  London:  Stevens  &  Haynes.  1906.  La.  8vo. 
Vol.  I :  ixxxi  and  536  pp.  +  [index]  88  pp. ;  Vol.  II :  Ixxxi  and 
450  PP-  +  [index]  88  pp.  {369.) 
Wb  are  reminded  by  the  reprinted  preface  to  the  first  edition  that  this 
treatise  is  an  attempt  to  bring  the  law  in  reference  to  letters  patent  for 
inventions  within  a  reasonable  compass.  In  spite  of  good  intentions,  the 
present  edition  weighs  6  lb.  6  oz;,  and  continues  in  a  worthy  fashion  the 
time*honoured  custom  of  expressing  patent  law  in  bulk.  '  hi  response  to 
suggestions  from  both  Bench  and  Bar,'  says  Mr.  Frost,  <  I  have  divided  the 
book  into  two  volumes.'  We  make  the  further  suggestion,  that  the  two 
volumes  be  again  subdivided,  and  that  the  730  pages  of  text  out  of  the 
<»324  Pft^cs  that  the  volumes  contain  be  compressed  into  a  half,  and  the 
remainder,  consisting  of  reprints  of  Acts,  Rules,  Forms,  Ac.,  left  to  take 
care  of  itself.  The  Patents  Acts  of  190 1  and  1902,  with  their  correspond- 
ing Statutory  Rules,  have  been  added,  and  also  incorporated  in  the  text, 
together  with  the  cases  decided  since  the  appearance  in  1898  of  the  last 
edition.  Additional  useful  information  also  appears,  for  instance,  with 
reference  to  the  procedure  before  the  Patent  Office  in  connexion  with  the 
Act  of  1902.  As  the  result,  the  treatise  is  well  up  to  date,  and  maintains 
its  position  as  one  admirably  adapted  to  those  desirous  of  an  exhaustive 
index  of  reported  cases.  Addressed  to  the  practitioner,  as  we  assume  it  to 
be,  the  inaccuracies  which  are  readily  perceptible  will  not  greatly  detract 
from  its  utility,  for,  of  course,  no  practitioner  accepts,  without  verification, 
another's  presentation  of  a  reported  case.  We  do  not  find  much  successful 
endeavour  to  give  concise  and  accurate  generalizations,  but  the  work  has 
the  merit  of  adhering  closely  to  the  wording  of  judgments  and  decisions. 
As  a  not  unexpected  consequence  the  book  is  characterized  by  too 
great  a  tendency  to  balance  one  judicial  utterance  by  another,  and  to 
correct  an  over-statement  in.  one  direction  by  an  equally  inaccurate  over- 
statement in  the  opposite  direction,  often  with  some  indefinite  qualification 
suggested  in  a  footnote. 

Among  the  statements  which  suggest  criticism,  we  note  that '  It  is  a 
fatal  defect  if  the  specification  does  not  disclose  the  object  of  the  invention 
and  also  how  the  same  is  to  be  effected'  (i.  p.  227).  We  cannot  think 
that  Mr.  Frost  believes  that  an  omission  to  state  the  object  of  an  invention 
usually,  if  ever,  results  in  the  invalidation  of  the  patent.  '  Condition  VII ' 
to  be  satisfied  by  a  complete  specification  is,  that  it '  need  not  describe 
the  particular  shape  of  any  article  or  part,  if  the  form  thereof  is  not  of  the 
essenoe  of  the  invention'  (i.  p.  231).  Surely  there  are  a  thousand  and 
one  things  which  need  not  be  described  in  a  complete  specification  if  they 
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are  not  of  the  essence  of  the  inTention.  On  the  other  hand  if  a  knowledge 
of  the  particular  shape  of  any  article  or  part  is  necessary  for  a  performance 
of  the  invention,  it  must,  on  pain  of  invalidating  the  patent,  be  described, 
although  it  may  not  be  of  the  essence  of  the  invention. 

In  the  exposition  of  the  batch  of  cases  illustrated  by  LisUr  v.  Leather^ 
Fooowell  V.  BotU)eky  and  Harrison  v.  7%e  AndenUm  Foundry  Co,y  Mr.  Frost 
does  not  reach  bed-rock.  Indeed,  the  treatment  of  these  cases  affords  an 
example  of  how  strings  of  dicta  may  be  laid  out  with  but  little  success  in 
exhibiting  the  true  relation  of  the  cases  to  each  other.  The  discussion 
upon  '  Variations  between  the  Specifications '  (i.  p-  i88)  is  distinctly  good. 
We  doubt,  however — whatever  may  be  the  value  to  the  layman — whether 
much  is  to  be  obtained  by  the  practitioner  in  reading  by  way  of  supple- 
ment the  technical  details  of  inventions,  when  such  details  merely  show 
that  a  certain  specification,  when  construed,  described,  let  us  say,  a  wheel- 
barrow, and  its  corresponding  specification  a  potter's  wheel,  and  that  the 
Courts,  when  acting  as  a  jury,  considered  the  inventions  to  be  different. 
Indeed,  there  is  technicality  in  law  and  technicality  in  arts  and  manu- 
factures, and  confusion  of  the  one  with  the  other  has  had  much  to  do  with 
the  production  of  heavily-weighted  volumes  on  patent  law  and  of  conse- 
quent nausea  in  those  compelled  to  study  them.  Though  much  has  been 
done  by  Mr.  Frost,  technicalities  of  the  law  have  not  been  wholly  dis- 
entangled or  distinguished,  as  might  readily  be  done,  from  those  of  the 
arts  to  which  the  inventions  relate.  As  is  customary,  *  Legitimate 
developments  of  the  invention'  are  spoken  of  (i.  p.  i88).  Tet  when  the 
illustrative  cases  which  are  given  come  to  be  examined,  it  is  manifest  that 
the  inventions  themselves  must  not  be  developed  between  the  filing  of  the 
provisional  specification  and  the  complete  specification.  What  may  be 
developed  is  their  method  of  performance.  We  think  it  better  to  say  that 
the  invention  to  be  extracted  from  a  complete  specification  and  its  corre- 
sponding provisional  specification  must  be  the  same,  or  not  different,  but 
that,  without  resulting  in  an  invalidation  of  the  patent,  the  ways  of 
putting  it  into  execution  may  vary.  It  is  said  (i.  p.  384)  that,  in  an 
action  for  infringement,  if  the  Court  be  of  opinion  tiliat  a  patent  is  invalid, 
'  a  declaration  of  invalidity  will  be  the  result.'  We  find  nothing  of  this 
in  the  form  of  '  Judgment  for  defendant  after  trial  of  action '  (ii.  p.  399), 
nor  are  we  aware  that  any  such  declaration  is  ordinarily,  if  at  all,  maae 
in  an  action  for  infringement. 

In  spite  of  the  blemishes,  which  may  loom  unduly  large  in  the  eyes  of 
a  reviewer,  we  have  no  doubt  that  this  edition  of  Mr.  Frost's  will  continue 
to  receive  in  the  future  the  commendation  which  the  many  who  have 
appealed  to  the  previous  editions  for  guidance  and  information  have 
accorded  in  the  past.         

The  Annual  County  Courts    Practice^  1907.      Two  vols.     London : 
Sweet  &  Maxwell,  Lim.,  and  Stevens  ft  Sons,  Lim.     xxxiii  and 
12^7  pp.,  and  vii  and  624  pp.  (exclusive  of  separately  paged 
indexes).    (25^.) 
The    Yearly    County    Court    Practiee,    1907.    Two   vols.     London  : 
Butterworth  &  Co.,  and  Shaw  ft  Sons,    cvii  and  laao  pp.,  and 
xxxii  and  631  pp.    {25s.) 
Thb  Annual  County  Courts  Practice  is  edited  by  His  Honour  Judge 
Smyly  and  Mr.  William  James  Brooks,  and  what  they  have  accomplished 
will  not  in  any  way  detract  from  the  reputation  of  either  of  them  for  care- 
fulness and  accuracy. 
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The  book  ib  a  yery  readable  one,  in  the  sense  that  it  does  not  leave  its 
readers  the  task  of  picking  out  the  practice  from  a  collection  of  statutes 
and  rules.  In  647  pages  of  the  first  volume,  the  editors  have  taken  some 
pains  to  teach  in  good  order  what  the  practice  of  County  Courts  really  is  in 
its  very  numerous  branches.  Not  the  least  valuable  chapters,  especially 
having  regard  to  recent  legislation,  is  the  chapter  on  Liability  of  Employers 
for  Injuries  to  Workmen.  The  law  and  practice  under  the  Workmen's 
Compensation  Acts,  1897  and  1900,  are  retained  for  the  present,  inasmuch 
as  those  statutes  have  not  yet  expired,  but  the  Workmen's  Compensation 
Act,  1906,  which  does  not  come  into  operation  until  July  i,  has  not  been 
forgotten.  The  editors  describe  the  passing  of  this  Act  as  by  far  the  most 
important  event  of  the  year  in  its  probable  effect  upon  the  work  of  County 
Courts.  That  effect  will,  doubtless,  be  largely  to  increase  the  work  of 
county  court  judges,  particularly,  as  the  chief  classes  of  employees  brought 
within  the  new  Act,  although  excluded  from  the  benefits  of  the  old  Acts, 
are,  as  the  editor  tells  us,  *  clerks,  assistants  in  shops^  domestic  servants, 
seamen,  and  workmen  suffering  from  certain  industrial  diseases,  while 
illegitimate  children  and  grandchildren  of  an  injured  workman,  and  the 
parents  and  grandparents  of  an  injured  workman  who  is  himself  illegiti- 
mate, are  included  among  the  "  dependants  **  entitled  to  compensation.' 
It  is  obvious  that  the  provision  as  to  including  illegitimate  offspring  and 
the  ancestors  of  illegitimate  workmen  among  the  '  dependants '  who  are  to 
participate  in  the  benefits  of  the  new  Act  must  involve  the  courts  in  some 
very  troublesome  inquiries.  The  first  volume  also  contains  the  County 
Court  Rules  and  a  number  of  statutes,  while  the  second  volume  deals  with 
the  jurisdiction  and  practice  under  other  statutes,  including  Admiralty  and 
the  Winding-up  of  Companies.  There  is  a  chapter  in  the  second  volume 
on  the  jurisdiction  of  certain  County  Courto  under  the  Companies  Acte, 
but  we  do  not  find  any  statement  that  these  county  courto  have  jurisdiction 
— as  they  undoubtedly  have — to  confirm  reductions  of  the  capital  of  any 
company  within  their  districte,  having  a  paid-up  capital  of  not  more  than 
£10,000.  Recent  decisions  and  changes  effected  by  new  rules  seem  to  be 
duly  noticed. 

The  Yearly  County  Court  Practice  for  the  current  year  is  edited  by  His 
Honour  Judge  Woodfall  and  Mr.  E.  H.  Tindal  Atkinson,  who  are  assisted 
in  their  labours  by  Mr.  Willoughby  Jardine.  The  chapter  on  coste  and  the 
precedents  of  costs  are  by  Mr.  Morten  Turner,  the  Registrar  of  the  Watford 
County  Court.  This  book  is  framed  on  the  model  of  the  Yearly  Practice  of 
the  Supreme  Court,  that  is  to  say,  the  Acts  and  Rules  are  set  out  with 
notes  thereto  respectively.  The  Workmen's  Compensation  Acte,  1897  ^^^ 
1900,  are  retained  for  the  present,  and  the  Act  of  1906  is  also  given,  with 
notes.  The  second  volume  contains  the  enactmente  conferring  special 
jurisdiction  upon  the  County  Courto,  and  very  numerous  they  are.  The 
subject  of  reduction  of  capital  seems  to  be  omitted  from  this  work  also. 
The  same  volume  contains  a  valuable  outline  of  the  procedure  under  the 
enactmente  giving  special  jurisdiction ;  and  the  whole  work  is  well  indexed 
and  well  arranged.  

Tie   Annual  Ligeit,    1906.     By  John  Mews.     London:  Sweet   & 

Maxwell,  Lim.,  and  Stevens  &  Sons,  Lim.    xv  and  408  pp.    (15^.) 

The   Yearly  Digest,  1906.     By  O.  B.  Hill.     London :  Bntterwortb 

ft  Co.     xxxii  and  441  pp.     (i5«.) 

These  two  books  are  very  much  alike.     Each  of  them  gives  the  cases 

decided  in  the  English  courto,  with  references  to  the  Law  Reporto,  the 

VOL.  xxiii.  & 
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BuitdtHg  Cauiracfs,  Building  LeoieSt  and  Building  SUUutes.  By  hiB 
Honour  Judge  Emden.  Fourth  Edition.  By  J.  Bbidgks  Matthews 
and  W.  Valentine  Ball.  London :  Butterworth  &  Co.  1907. 
La.  8vo.     xcvi  and  798  pp. 

The  characteristics  of  the  present  edition  are  accuracy  and  clearness  of 
statement.  An  alteration  in  the  sequence  of  the  chapters  would,  in  our 
opinion,  improve  the  book,  but  the  contents  of  each  chapter  are  arranged 
in  an  orderly  manner,  and  there  is  nothing  in  the  present  order  of  the 
chapters  likely  to  lead  to  confusion,  and  that  after  all  is  the  important 
point.  When  dealing  with  conyeyancing  and  equity  points,  the  editors 
are  not  seen  at  their  best,  but  positive  misstatements  are  rare.  Ramaden 
V.  Dyson,  L.  R.  i  H.L.  129,  has,  in  their  eyes,  merited  an  elaborate 
analysis.  It  is,  however,  merely  a  case  of  estoppel  by  conduct.  Judges  of 
common  law  courts  might  have  applied  a  similar  rule,  but  for  a  blind 
adherence  to  the  letter  of  the  Statute  of  Frauds.  As  is  well  known,  courts 
of  equity  refused  to  allow  an  Act  passed  '  for  prevention  of  many  fraudu- 
lent practices '  to  be  turned  into  an  instrument  of  fraud  or  oppression. 
Indeed  it  may  well  be  doubted  whether  the  language  used  in  Piekard  v. 
Sears^  6  A.  &  E.  469,  and  Freeman  v.  Cooke,  2  Ex.  654,  is  not  more  far 
reaching  in  its  consequences  than  anything  that  was  said  in  Ramaden  v. 
Dyeon,  The  table  of  cases,  in  the  compilation  of  which  Mr.  Charles  E.  M. 
Dillon  has  assisted,  and  the  index,  are  both  excellent  examples  of  how  the 
work  should  be  done,  and  the  precedents  and  glossary  of  architectural  and 
building  terms  are  useful  in  their  way.  All  but  two  of  the  cases  col- 
lected in  the  appendix  are  cited  from  newspaper  reports  not  certified  by 
a  member  of  the  Bar,  and  therefore  cannot  be  used  as  authority  and  are  of 
little,  if  any,  value  to  the  profession. 


A  Summary  of  the  Law  of  Companiee.  By  T.  Eustace  Smith.  Ninth 
Edition.  By  the  Author  and  Arthur  Strebel.  1907.  London : 
Stevens  &  Haynes.    xx  and  404  pp.     (9«.) 

In  the  present  edition  it  has  been  thought  better  to '  re-cast  and  re- 
write the  whole  book.'  One  result  has  been  to  enlarge  certain  portions  of 
it,  including  those  which  relate  to  debentures,  reconstructions,  and  arrange- 
ments under  the  Act  of  1870.  The  work  is  eminently  one  for  students, 
although,  as  Mr.  Eustace  Smith  says,  in  the  prefaoe  to  the  first  edition,  it 
may  be  of  use  to  the  general  reader.  It  is  nearly  thirty  years  since  the 
first  edition  appeared,  which  shows  that  Mr.  Eustace  Smith  took  upon 
himself  the  burden  of  authorship  at  an  early  age. 


We  have  also  received : — 

Law  Reports  of  the  East  Africa  Protectorate,  Vol.  I.  1897-1905.  With 
Appendices  containing  Notes  on  Native  Customs,  Appeal  Court  Rules,  &c. 
Compiled  by  R.  W.  Hakiltok,  Principal  Judge,  High  Court  London: 
Stevens  &  Sons,  Lim.  1906.  La.  8vo. — From  Mr.  Hamilton's  Introduc- 
tion to  this  volume  we  learn  that  the  laws  administered  within  the  Pro* 
tectorate  are  (i)  Mahommedan  law,  applied  to  Mahommedan  natives  in 
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Zanzibar;  (2)  Natiye  law  and  custom,  so  far  as  it  is  not  repugnant  to 
justice  or  morality^  among  the  other  natiyes  in  the  Protectorate.  All  natives 
are  also  subject  to  any  Acts  and  Ordinances  specifically  applied  to  them ; 
(3)  Persons  other  than  natives  are  subject  to  applied  Indian  Acts,  local 
Ordinances  and  Regulations^  or,  where  these  are  inapplicable,  English 
Common  and  Statute  law  (nc,  but  as  to  statute  law  there  must  be  many 
unexpressed  exceptions). 

Some  interesting  notes  on  native  laws  and  customs  are  given  in  the 
Appendix.  The  customs  vary  in  different  tribes,  but  Mr.  Hamilton  states 
that  the  fundamental  ideas  are  that  individual  members  of  a  family  form 
the  wealth  and  strength  of  the  united  family ;  that  females  cannot  inherit 
or  dispose  of  property,  and  that  they  can  be  bought  and  sold  in  marriage, 
assigned  in  payment  of  debt  and  owned  and  inherited  by  their  male  rela- 
tions. In  one  of  the  Bantu  tribes  '  a  man  may  not  marry  his  aunt,  she  is 
consequently  pensioned  off  with  one  cow.'  Mr.  Hamilton  observes  that 
*  the  idea  common  to  civilized  nations  of  a  crime  such  as  murder  being  an 
offence  against  society  and  of  such  fictions  as  the  "  King's  Peace  "  has  no 
place  in  the  native  mind.'  We  look  on  generalities  of  this  kind  with  any- 
thing but  confidence.  We  do  not  know  that  there  is  any  suoh  thing  as 
'  the  native  mind,'  and  we  do  know  that  in  the  countries  we  are  at  all 
acquainted  with  men's  minds  differ  very  widely  in  the  same  city  and  the 
same  home.  Likewise  we  know  that  the  king's  peace  was  anything  but 
a  fiction  in  the  Middle  Ages.  Whose  peace  does  Mr.  Hamilton  suppose  it 
to  be  now?  and  does  he  think  there  are  forty-six  different  and  distinct  fictions 
in  the  American  Union  and  the  several  States  ?  He  would  probably  under- 
stand 'the  native  mind'  better  if  he  knew  more  of  what  men  thought 
and  did  in  Europe  in  times  before  our  own.  The  existence  of  a  system  of 
composition  for  wrongs  of  violence  is  in  itself^  of  course,  consistent  with 
fines  or  other  penalties  being  exigible  by  the  public  authority.  In  fact 
such  fines  are  mentioned  by  Mr.  Hamilton.  Some  curious  forms  of  oath 
are  reported.  Oath  is  more  commonly  decisory  than  not,  as  we  should 
expect. 

A  TreatiH  on  the  Law  eoneeming  Names  and  changes  cf  Name.  By  Ajrthub 
Chables  Fox-Dayibs  and  P.  W.  P.  Cablom  Bbitton.  London :  Elliot 
Stock.  1906.  8vo.  118  pp. — There  is  really  very  little  English  law,  in 
any  exact  or  practical  sense,  about  the  use  of  proper  names,  except  so  far 
as  the  fraudulent  use  of  a  name  in  trade  may  be  restrained,  and  this  last 
topic  is  barely  mentioned  in  the  book  before  us.  This  being  so,  it  is  odd 
that  the  authors  have  overlooked  the  possibility  of  changing  a  name  of 
baptism  at  confirmation.  Probably  the  practice  is  obsolete  and  was  never 
common ;  but  still  the  statement  that  short  of  an  Act  of  Parliament  the 
law  knows  no  way  in  which  a  Christian  name  can  be  changed  is  directly 
contrary  to  Coke's  authority  (see  Co.  Litt.  3  a)  and  to  the  judicial  example 
vouched  by  him.  As  for  the  knowledge  of  the  French  tongue  which  has 
produced  such  a  complication  of  solecisms  as  nommee  dea  plwmes  (p.  55 ; 
Tiom  <ie  jHume  is  not  French,  to  begin  with),  we  hope  in  charity  tiiat  it 
belongs  not  to  the  authors  but  to  some  exceptionally  careless  transcriber, 
or  to  some  one  in  the  unnamed  printer's  office.  The  suggestion  that  a  man 
has  a  quasi  estate  of  inheritance  in  his  surname  appears  to  us,  to  say  the 
least,  adventurous.  We  have  always  believed  the  strict  law  to  be  that  the 
Christian  name  is  everything  (but  in  fact  no  one  can  be  compelled  to  use  it) 
and  the  surname  nothing  (but  in  fact  it  is  usual  and  desirable  to  have 
a  permanent  one). 
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Principle  of  the  Law  of  Pergonal  Property,  By  the  late  Joshua 
Williams.  Sixteenth  Edition.  By  T.  Ctfsiav  Williams.  London : 
Sweet  ft  Maxwell,  Lim.  1906.  8to.  xcii  and  656  pp. — There  is  no 
need  for  critical  examination  of  a  standard  work  which  has  reached  its 
sixteenth  edition  in  the  hands  of  a  specially  well  qualified  editor.  We 
wish,  howeyer,  to  express  our  full  concurrence  in  Mr.  Cyprian  Williams's 
strictures  in  the  preface  on  the  piecemeal  and  inartificial  legislation  which 
has  added,  and  almost  eyery  year  continues  to  add,  mischieyous  perplexity 
to  the  law  which  competent  legislators  ought  to  simplify.  It  is  not  at  ail  too 
much  to  say  that  '  the  existing  law  of  married  women's  property  and 
contract  ought  to  be  entirely  recast  on  scientific  legal  principles.'  Whether 
we  think  the  actual  decision  right  or  not,  it  is  no  credit  to  the  law  that  the 
House  of  Lords  should  be  equally  diyided  on  the  operation  of  the  latest 
Married  Women's  Property  Act  in  a  matter  of  eyeryday  business :  Paquin 
y.  Beauekrk  [1906]  A.  C.  148.  It  will  be  obsenred  that  the  Marine 
Insurance  Act,  1900,  could  not  be  noticed,  haying  been  passed  after  the 
book  was  published. 

A  Glo$9ary  of  AneievU  WordSf  mostly  in  connection  with  fines  and 
mulcts.  Also  with  senrices  and  tributes.  .  .  .  Also  concerning  punish- 
ments. .  .  .  Compiled  by  Abthttb  Bktts.  London  :  Steyens  &  Sons,  Lim. 
4 to.  yii  and  86  pp.  (io«.  6(2.)  [Contains  Abbadia — Azenaria.] — This 
appears  to  be  the  first  part  or  a  specimen  part  of  a  projected  extensiye 
book.  The  plan  is  not  to  giye  the  writer's  own  explanation  of  the  words, 
but  to  collect  explanations  giyen  in  the  various  works  he  has  consulted. 
This  design  is  in  itself  laudable,  but  the  execution  would  be  improyed  if 
the  author  were  less  content  to  use  antiquated  works  of  reference  and 
obsolete  editions  and  commentaries,  and  would  be  more  astute  to  ayoid 
repetition  of  unauthentic  matter.  He  may  have  left  the  Oxford  English 
Dictionary  aside  for  the  same  reason  that  he  has  not  included  Coke  upon 
Littleton  in  his  extracts,  that  it  is  *  easy  of  access  to  all.'  But  it  really  will 
not  do  to  neglect  it  in  dealing  with  such  words  as  'affeer,'  'amerce/ 
'  average.'  Again  it  is  not  very  prudent  to  confine  oneself  to  an  eighteenth- 
century  edition  of  Du  Cange.  Kelham's  *  Domesday  Book  Illustrated '  is 
long  since  superseded — has  Mr.  Betts  never  heard  of  Maitland  or  of 
Mr.  Round  ? — and  the  man  who  now  meddles  with  Anglo-Saxon  laws  not 
having  Prof.  Liebermann's  critical  edition  at  his  elbow  does  so  wholly  at 
his  own  peril.  ^  Bad  guesses  do  not  improve  in  bottle,  though  some  people 
seem  to  think  so.  We  fear  that  Mr.  Betts  is  in  some  danger  of  wasting  a 
great  deal  of  labour ;  we  hope  it  may  not  be  too  late  for  him  to  make  his 
work  of  real  use  to  scholars. 

Commerce  in  War,  By  L.  A.  Athsblbt-Jonxs,  K.C,  assisted  by  Hugh 
H.  L.  BsLLOT.  London :  Methuen  ft  Co.  Svo.  xxii  and  654  pp.  {2 is. 
net.) — The  purpose  of  this  book  is  to  give  a  full  statement  of  the  inter- 
national law  which  governs  the  personal  relations  of  the  subjects  of  neutral 
and  belligerent  States.  The  matters  it  deals  with  are  thus :  contraband, 
blockade,  continuous  voyages,  carriage  of  property  at  sea,  visit  and  search 
and  capture  and  its  consequences. 

Evidence  of  careful  and  diligent  work  is  shown  on  every  page  of  the 
book.  There  are  nevertheless  some  little  slips,  such  as  '  Bynhershoek ' 
instead  of  Bynkershoek  (p.  95),  '  Parlamente  Beige '  instead  of  Parlement 
Beige  (in  the  index).     These,  however,  are  mere  trifies.     A  more  important 
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matter  is  that  we  think  long  quotations  in  Latin,  as  at  pp.  15, 17, 94 >  and 
95,  ought  to  haye  been  translated,  if  they  are  to  be  of  any  use  to  the  ship- 
owners, shippers,  and  Consuls,  for  whom,  to  some  extent,  the  preface  states 
the  book  is  written.  Even  the  numerous  passages  in  French  might,  with 
advantage,  have  been  translated.  Still,  the  book  is  so  full  of  facts,  yerbatim 
extracts  and  material  of  all  kinds,  that  it  will  be  a  yaluable  addition  to 
eyery  library  of  international  law. 

IfUemaHonal  Law  a»  inUrpreted  during  the  Eusso-JapansM  War.  By 
F.  E.  Smith  and  N.  W.  Siblet.  Second  Edition.  London :  T.  Fisher 
Unwin  and  William  Clowes  ft  Sons,  Lim.  1907.  8yo.  xii  and  541  pp. 
(254.) — The  first  edition  of  this  book  was  reviewed  here  when  it  came  out 
in  1905.  It  has  now  been  followed  by  a  second  edition,  which  is  a  distinct 
improyement  on  the  first,  in  containing  a  large  addition  of  matter  of  a 
more  permanent  character  and  less  of  merely  transient  interest.  It  may 
be  said  of  the  book,  without  exaggeration,  that  it  is  a  most  valuable  store- 
house of  facts  and  references,  and  that  the  authors  have  kept  close  track  of 
passing  events  and  current  literature.  We  still  observe  some  of  the  verbal 
inaccuracies  which  we  pointed  out  in  our  notice  of  the  first  edition.  One 
which  we  would  specially  mention  is  that  the  name  of  Professor  Ariga  is 
still  spelt  Uriga. 

A  Short  AceamU  of  the  Land  Revenue  and  Ue  Adminietration  in  British 
India:  with  a  Sketch  of  the  Land  Tenures,  By  B.  H.  Baden-Povtbll. 
Second  Edition,  revised  by  T.  W.  Holdbbhbbs.  Oxford :  at  l^e  Clarendon 
Press;  London,  Edinburgh,  Glasgow,  New  York,  and  Toronto:  Henry 
Frowde.  8vo.  viii  and  262  pp.  Price  5^.  net  ($1.75). — The  late  Mr. 
Baden-Powell's  work  was  reviewed  here  in  its  original  fuller  form  by 
Sir  Alfred  Lyall  (L.  Q.R.  ix.  23).  This  edition  of  the  smaller  handbook 
has  been  brought  down  to  date  so  as  to  account  for  recent  legislative  and 
administrative  changes,  and  will  no  doubt  be  as  useful  and  valuable  as  the 
first  has  been. 

T7ie  Oovemment  of  India,  being  a  digest  of  the  Statute  Law  relating 
thereto,  with  historical  introduction  and  explanatory  matter.  By  Sir 
CouBTBKAT  luBBBT,  E.C.S.I.  Second  Edition.  Oxford :  at  the  Clarendon 
Press;  London,  ftc. :  Henry  Frowde,  also  sold  by  Stevens  ft  Sons,  Lim.  1 907. 
8vo.  xxxii  and  408  pp.  {los,  6d.  net.) — In  the  second  edition  of  this 
most  useful  and  all  but  authoritative  book  the  only  conspicuous  change  is 
the  omission  of  a  certain  number  of  documents  of  which  reprints  are  now 
to  be  found  elsewhere.  The  reader  will  find,  however,  that  it  is  duly 
posted  up  with  retent  authorities  and  illustrations. 

Summary  Jurisdiction  Procedure.  By  C.  6.  Douolab.  Ninth  Edition. 
London:  Butterworth  ft  Co.,  and  Shaw  ft  Sons.  1907.  Demy8vo.  xxxviii, 
516  and  63  pp. — It  will  be  sufficient  merely  to  note  the  appearance  of 
the  ninth  edition  of  this  work,  originally  known  as  Glen's  Summary  Juris- 
diction Acts,  under  the  charge,  as  before,  of  the  Clerk  at  the  Mansion  House. 
The  book  seems  to  have  been  edited  on  the  whole  as  so  well-known  a  work 
deserves,  but  we  do  not  feel  sure  that  the  cases  have  always  been  brought 
fully  up  to  date ;  for  instance,  we  find  no  reference  to  Rust  v.  St.  Botd^^ 
Biihopsgate,  Churchwardens  (1906)  94  L.T.  575;  Chclerton  v.  Copping 
(1906)  70  J.  P.  484,  or  R.  V.  Part.  (1906)  70  J.  P.  398. 
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Leading  Ca$es  on  Van  der  Lindm.  By  R  P.  Dblavt  and  E.  Ghab.  F. 
HuTTON.  Grahamstown :  African  Book  Company,  Lim.  1906.  8yo.  xxxiv 
and  226  pp. — We  hope  the  authors'  knowledge  of  Roman-Dutch  law  (in- 
cluding the  Latin  texts)  is  better  than  their  knowledge  of  classical  Roman 
poetry.  A  hackneyed  quotation  from  Horace,  we  must  *  candidly  impart ' 
to  them,  is  inexcusably  mangled  in  their  preface.  *  Si  quid  his  melius 
nosti '  is  not  what  Horace  wrote,  or  what  any  one  could  have  written  in 
hexameter  yerse.  English  practitioners  would  think  the  statement  of  the 
cases  too  meagre  to  be  of  much  use,  but  we  do  not  know  how  it  may  be  in 
the  TransYaal. 

The  OuUook  in  Ir^and :  the  Case  for  DcTolution  and  Conciliation.  By 
the  Eabl  07  DuNnAYXH.  Dublin :  Hodges  Figgis  ft  Co.,  Lim. ;  London  : 
Murray.  1907.  8to.  295  pp.  (7#.  6d.  net.) — The  only  part  of  this  book 
within  our  scope  is  the  chapter  entitled  *  Models  of  deroiution  in  the 
British  Empire.'  The  term  is  rather  loosely  used,  for  the  derolution  con- 
templated by  Lord  Dunrayen's  scheme  is  widely  different  from  the  complete 
self-goyernment  of  the  Dominion  of  Canada  and  the  Commonwealth  of 
Australia.  Lord  Dunrayen  is,  on  the  other  hand,  quite  right  in  calling 
attention  to  the  coyenanted  autonomy,  within  limits,  of  the  Proyinoe  of 
Quebec.  Some  persons  haye  thought  that  the  position  of  Ulster  in  Ireland 
is  not  unlike  that  of  the  Proyince  of  Quebec  in  Canada,  and  that  a  system 
of  guarded  proyincial  franchises  might  at  one  time  haye  been  the  most 
equitable  way  of  reconciling  the  particular  interests  of  Ulster  with  a 
general  extension  of  self*goyernment  in  Ireland.  Mr.  Gladstone,  howeyer, 
framed  his  Home  Rule  plan  on  the  analogy  of  a  homogeneous  self-goyeming 
colony  such  as  New  Zealand.  The  reasons  of  its  failure,  and  the  merits  of 
Lord  Dunrayen's  alternatiye,  are  matter  not  of  law  but  of  policy,  and  we 
cannot  dwell  upon  them  here. 

EncydopaMa  of  the  Lawi  ofEnglandy  with  Forme  and  Preeedente.  Second 
Edition,  reyised  and  enlarged.  Vol.  Ill,  Charter-Party  to  Coroner.  Edited 
by  A.  Wood  RsirroK,  Puisne  Justice  of  the  Supreme  Court  of  Ceylon,  and 
Max.  a.  R0BX^T80H.  London:  Sweet  ft  Maxwell,  Lim.;  Edinburgh: 
Wm.  Green  ft  Sons.  1907.  La.  8yo.  yii  and  708  pf).— Among  the 
more  important  subjects  dealt  with  in  this  yolume  are  Charter-Party  and 
Collisions  at  Sea,  by  Mr.  Justice  Phillimore  and  Mr.  G.  G.  Phillimore; 
Company  (including  forty  pages  of  Forms),  by  Mr.  E.  Manson ;  Contracts, 
by  Sir  F.  Pollock ;  Copyhold,  by  Mr.  Archibald  Brown  and  Mr.  C.  Johnston 
Edwards ;  and  Copyright  (with  nearly  thirty  pages  of  Forms)  by  His  Honour 
Judge  Shortt  and  Mr.  Alexander  Pulling. 

Commereud  Law.  By  Alfsed  Nixon  and  Robbbt  W.  Holland.  London: 
Longmans,  Green  ft  Co.  1907.  8yo.  xi  and  310  pp. — An  elementary 
handbook  for  commercial  ra^er  than  legal  students.  On  a  cursory  examina- 
tion it  appears  to  be  generally  sound  as  far  as  it  goes.  But  why  should 
such  students  be  troubled  by  bearing  of  nudum  pactum  and  quid  pro  quo  f 
Both  terms  are  all  but  obsolete  in  modern  usage;  neither  can  be  accurately 
explained  without  going  far  deeper  than  this  book  professes  to  go. 

Su  la  teoria  del  contratto  eoeiaU.  Da  Gionoio  dbl  Vscobio.  Bologna, 
1906.  La.  8yo.  118  pp. — A  careful  study  of  Rousseau's  political  system 
in  comparison  with  those  of  Grotius,  Hobbes,  and  Locke.     Professor  del 
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Vecchio  yindicates  Rousseau  against  the  charge  of  leaving  no  rights  to  the 
indiyidual  except  as  a  kind  of  re-grant  from  the  State. 

Stone's  JusHeea'  Mamud^  190?.  Thirty-ninth  Edition.  Edited  by  J.  R. 
ROBBBTS.  London:  Shaw  ft  Sons;  Butterworth  ft  Co.  1907.  8to.  cxlyii 
and  1,312  pp.  (258.) — Stone's  Justices'  Manual,  after  a  life  of  nearly  forty 
years,  has  come  to  be  the  *  White  Book '  of  magisterial  practice — although  its 
colour  happens  to  be  blue.  This  edition  includes  notes  of  twenty-two  new 
Acts  and  some  one  hundred  and  fifty  new  cases,  the  more  important  being 
on  points  of  Licensing  law. 

The  PrindpUe  of  the  Interpretation  of  WiUe  and  SetOements.  By  Abthub 
UsDBBHiLLandJ.  AitdbewStbahan.  Second  Edition.  London:  Butter- 
worth  ft  Co.  1906.  8yo.  liT,  378  and  48  (index)  pp.  X^S^*) — '^^^^ 
edition  of  Messrs.  Underbill  and  Strahan's  work  confirms  the  good  impres- 
sion we  formed  of  the  first  edition  published  some  seyen  years  ago ;  see 
L.  Q.  R.  xyI.  310.  The  present  edition  has  been  enlarged  by  120  pages,  and 
the  authorities  cited  are  duly  brought  down  to  date. 

Eeeai  d'un  prqjet  de  Charte  Cdomdle.  Par  H.  Spbtbb.  Li^e,  1907. 
8yo.  40  pp. — ^A  draft  ordinance  for  the  better  gOTemment  of  the  Congo 
State.  The  author  has  already  shown  his  competence  in  the  matter  of 
colonial  institutions. 

The  Englieh  Patents  cf  Monopoly.  By  William  Htdb  Pbiob.  Harvard 
Economic  Studies  L    Boston  and  New  York:  Houghton,  Mifflin  ft  Co. 

1906.  8vo.     X  and  261  pp.     ($1.50  net.) — Review  will  follow. 

The  Revised  Eeports.  Edited  by  Sir  F.  Pollook,  assisted  by  0.  A. 
Saukdbbs,  J.  6.  Peasb,  and  A.  B.  Ganb.  Vol.  LXXXVIII,  1850-52 
(3  H.L.C.;  13  Beavan;  i8  Q.B.;  3  Car.  ft  E.).  London:  Sweet  ft 
Maxwell,  Lim. ;  Boston,  Mass. :  Little,  Brown  ft  Co.  1907.  La.  8vo.  xii 
and  846  pp. 

The  Local  Government  Aety  1894,  and  the  subsequent  Statutes  affecting 
Parish  Councils.  Fourth  Edition.  By  Alex.  Macmobban,  E.  C,  and 
T.  R.  CoLQUHOUK  Dill.     London:   Butterworth  ft  Co.;   Shaw  ft  Sons. 

1907.  La.  8vo.     xxviii,  540  and  86  (index)  pp.    {z2s.  6d.  net.) 

Paterson's  Licensing  Acts,  with  Forms.  Eighteenth  Edition.  By  William 
W.  Maokbnzie.  London  :  Butterworth  ft  Co.;  Shaw  &  Sons.  1907.  Ixxxi, 
794  and  120  (index)  pp.    (154.  net.) 

The  Principles  of  Indian  Criminal  Law  and  Introduction  to  the  Study  of 
the  Penal  Code.  By  Ebio  R.  Watbok.  London :  Sweet  ft  Maxwell,  Lim. ; 
Calcutta :  R.  Cambray  &  Co.     1907.     8vo.    xix  and  193  pp. 

The  Game  Laws  of  Ireland.  By  E.  C.  Fabbak.  Dublin:  Edward 
Ponsonby.     1907.     8vo.     xxiii  and  186  pp. 

Orkney  and  Shetland  Records.  Collected  and  edited  by  Alvbxd  W. 
J0BK8TON,  Amy  Johkstok,  and  J6n  STsriKSSOK.  With  Translations  and 
Notes  by  J6k  Stefanssok.  Vol.  I.  Part  I.  London :  Printed  for  the 
Viking  Club.     1907.     8vo.     40  pp. 
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The  Law  and  Pra^Hee  of  InUrpUader,  By  S.  P.  J.  Meblik.  London : 
Butterworth  &  Co.    1907.    8yo.     xx  and  256  pp.    (6«.  net) 

The  Cuetofne  Lam.  By  Nathaniel  J.  Hiohmobs.  London :  for  H.M. 
Stationery  Office,  Stevens  &  Sons,  Lim«  1907.  8yo.  xliii  and  435  pp. 
(6«.  net.) 

^\  The  Law  Quabterlt  Beyisw  cannot  notice  or  acknowledge 
publications  not  of  a  legal  character,  nor  snch  as  oonsiat  wholly  or 
chiefly  of  periodical  reports  of  local  decisions. 


The  Editor  ea/imot  undertake  the  return  cr  eafe  euelody  of  MSS. 
eeni  to  him  without  previaue  oommumeaHon. 

Hie  addreee  ie  13  Old  Square,  Lincoln's  Inn,  not  Ospford. 
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OodefroVs  Law  Relating  to  Trusts  and  Trustees.    Third 

Edition.    By  Whitmorb  L.  Richards  and  Jambs  I.  Stirling,  Esqs.,  Barristers- 
Jost  Published.    Demy  Svo.     (1907.)    Cloth,  6j.  net 
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Compensation  Act,  1906,  and  of  the  Case  Law  relevant  thereto.  By  C.  M. 
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Heywood  and  Massey's  Lunacy  Practice.     Part  I :   Dis- 

SBRTATiONS  ON  THE  PRACTICE,  with  Forms  and  Precedents.  Parts  II  and  III : 
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First  Class  Clerk  in  the  Office  of  the  Masters  in  Lunacy. 

Jnst  Pablished.    Second  Edition.    Royal  8vo.    (1907.)    Cloth,  151. 
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the  Right  Hon.  Sir  William  Rann  Kennedy,  a  Lord  Justice  of  Appeal.  Second 
Edition.    By  A.  R.  KENNEDY,  Esq.,  Barrister-at-Law. 
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Webster's  Conditions  of  Sale.  The  Law  relating  to  Particulars 

and  Conditions  of  Sale  on  a  Sale  of  Land.  By  William  F.  Webster,  Esq., 
Barrister-at-  Law. 

Second  Edition.    Royal  Svo.    (1905.)    Cloth,  25/. 
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In  this  new  work  such  of  the  Case  Law  decided  under  the  1897  ^"^  ^9^^  ^^^^  ^ 
remains  applicable  under  the  Act  of  1906  has  been  reduced  to  a  series  of  principles 
or  rules  elucidating  the  Statute  section  by  section,  the  cases  themselves  being  set  out 
in  detail  under  the  principles  or  rules  by  way  of  illustration.  At  the  same  time  the 
new  provisions  of  the  1906  Act  are  fully  considered  and  explained,  special  attention 
being  given  to  the  sections  which  extend  the  principle  of  compensation  to  seamen 
and  sufferers  from  industrial  diseases.  The  substance  and  meaning  of  the  provisions 
of  the  Act  have,  throughout,  been  analysed  and  set  forth  in  plain  terms. 
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*  Mr.  Kxiowles  has  prodaced  an  able  commentary  on  the  Act.' — Law  Journal ,  May  2$,  1907. 

'  There  is  an  excellent  introduction,  and  the  various  sections  of  the  Act  are  fully  annotated.  The 
book  is  a  timely  one,  and  should  be  appreciated  by  both  branches  of  the  Legal  Profession,  particnlarly 
those  members  who  make  this  branch  of  the  law  a  speciality.* — Law  Tlt'mes,  May  4, 1907. 

'  The  work  thronghont  appears  to  us  to  be  well  done,  and  clearly  and  concisely  set  ont' — Law 
Students^ Journal,  May,  1907. 

This  lucid  exposition  of  the  Act  of  1906  should  be  useful  not  only  to  lawyers,  but  to  employers 
and  everyone  else  who  may  have  to  deal  with  claims  to  compensation.' — Truth, 

'  This  very  clear  treatise  by  Mr.  Knowles  is  sure  to  occupy  a  high  position.  .  .  .  The  work  is  a 
complete  and  up-to-date  account  of  the  law  as  it  stands  at  present  relating  to  compensation  for  injuries 
to  workmen.     There  is  an  excellent  index.' — Sou/k  IVaUs  Daily  News,  April  25,  1907. 

'  Mr.  Knowles  has  succeeded  in  giving  an  exposition  of  the  whole  of  this  law  in  terms  which  maybe 
easily  understood  by  the  layman.  The  object  he  has  steadily  kept  in  view  is  to  produce  a  book,  nseful 
not  only  to  legal  practitioners,  but  also  to  employers  of  every  degree.* — Coal  andiron^  April  29, 1907. 

'  A  timely  and  nseful  book.  ...  So  far  as  I  have  looked  into  the  book  it  would  appear  to  be 
a  vade  mecum  in  connection  with  the  new  Act.* — Fairplay,  May  9,  1907. 
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NOTES. 

X  GIVES  A  in  France  a  cheque  drawn  by  him  on  an  English 
bank  partly  in  payment  of  money  lent  by  J  to  Z  to  enable 
X  to  play  baccarat  in  a  club  in  France,  and  as  to  the  balance  to  be 
applied  by  A  in  discharging  d«bts  incurred  by  X  when  playing  at 
baccarat  in  the  dub.  The  consideitition  for  the  cheque  was  legal, 
according  to  French  law.    A  sues  X  upon  the  cheque. 

These  are  the  facts  of  Moulis  v.  Owen  [1907]  i  K.  B.  746,  76  L.  J. 
K.  B.  396,  C.  A. 

Is  A  entitled  to  recover  1 

To  this  question  the  majority  of  the  Court  of  Appeal — Collins 
M.  R.  and  Cozens-Hardy  L.  J. — ^give  a  negative  answer,  and 
Fletcher  Moulton  L.  3.  a  no  less  decided  afBrmative.  The  facts 
are  simple,  undisputed,  and  not  of  an  unusual  kind.  How  does 
it  happen  that  three  very  learned  judges  differ  as  to  their  legal 
effect? 

The  judgment  of  the  majority  of  the  Court  rests  on  two  grounds, 
namely:  (i)  that  the  cheque  on  which  A  sues  must,  under  the 
Gaming  Act,  183.5  (5  &  6  Will.  4,  c  41),  s.  i,  be  deemed  *to  have 
been  made,  drawn,  accepted,  given,  or  executed  for  an  illegal  con- 
sideration,' and  is  therefore^  at  any  rate  in  ^'s  hands,  void ;  (2)  that 
under  the  Gaming  Act,  1845  (8  &  9  Vict.  c.  109),  s.  18,  and  the 
Gaming  Act,  189a  (55  &  56  Vict.  c.  9),  s.  i,  the  cheque  is  void,  and 
moreover  no  action  can  be  brought  upon  it  The  judgment  of 
Fletcher  Moulton  L.  J.  is  based  on  the  ground  that  neither  gaming 
nor  wagering  is  at  common  law  unlawful,  or  in  any  way  treated  as 
immoral,  and  that  the  various  enactments  which  have  made  gaming 
or  wagering  contracts  void,  or  to  a  certain  extent  unlawful,  and 
especially  the  Gaming  Act,  1835,  s.  i,  were  never  intended  to  apply 
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to  gaming  which  takes  place  in  a  foreign  country  and  is  there 
legal. 

Now  it  may  appear  presumptuous  to  suggest  that  the  majority 
of  the  Court  of  Appeal,  have  fallen  into  a  legal  eiTor,  but,  subject  to 
one  observation,  it  is  very  difficult  not  to  believe  that  the  conclu- 
sion arrived  at  by  Fletcher  Moulton  L.  J.  is  sound.  It  is  after  all 
nothing  but  the  logical  application  of  two  principles,  the  validity 
of  which  is  past  dispute.  The  one  is  that  wagering  and  gaming 
and,  a  fortiori,  the  borrowing  of  money  for  the  purpose  of  gaming 
or  for  the  payment  of  gaming  debts,  is  in  itself  neither  immoral 
nor  unlawful  at  common  law.  The  second  is  that  the  statutes 
against  gaming  and  wagering,  and  especially  the  enactments  relied 
upon  by  the  majority  of  the  Court  of  Appeal,  have  no  application 
to  gaming  contracts  made  in  a  foreign  country,  and  valid  by  the 
law  of  that  country.  The  opinion  of  the  majority  of  the  Court  of 
Appeal  to  the  contrary  seems  at  bottom  to  involve  the  opinion 
(which  is  certainly  erroneous)  that  gaming  or  wagering  contracts 
are  in  some  way  unlawful  at  common  law.  This  is  the  mistake 
fallen  into  by  one  judge  at  least  in  the  case  of  Head  v.  Anderson, 
1 3  Q.  B.  D.  779,  C.  A.,  and  it  is  a  mistake  suggested  or  encouraged 
by  the  language  of  the  Gaming  Act,  1835,  s.  i.  So  far,  then,  one 
is  almost  inevitably  driven  to  the  conclusion  that  Fletcher  Moulton 
L.  J.  is  right  in  holding  that  the  enactments  on  which  the  defendant 
in  Maulis  v.  Owen  relies  have  no  application  to  a  contract  made  in 
a  foreign  country,  governed  by  the  law  of  that  country,  and  valid 
under  that  law.  Why  should  an  English  court  presume  that 
Parliament  intended  to  make  invalid  securities  given  in  France 
to  ensure  the  payment  of  a  debt  incurred  in  France,  and  recover- 
able by  the  law  of  France  ?  And  this  reflection  carries  the  more 
weight  when  it  is  remembered  that  not  even  the  strictest  moralist 
would  generally  hold  either  that  all  gambling  is  in  the  strictest 
sense  immoral,  or  that  it  is  wrong  to  pay  gambling  debts,  or  to 
borrow  money  for  the  purpose  of  paying  such  debts.  The  more 
closely  the  question  before  us  is  looked  at,  the  more  probable  it 
appears  that  the  opinion  of  Fletcher  Moulton  L.  J.  will,  in  this 
case  or  another,  ultimately  be  upheld  in  the  House  of  Lords.  The 
strongest  reason  to  the  contrary  (not  expressly  dealt  with  in  the 
judgment  of  Fletcher  Moulton  L.  J.)  is  that  the  Gaming  Act,  1845, 
and  the  Gaming  Act,  1892,  not  only  deprive  gaming  contracts  of 
validity  in  substance,  but  also  distinctly  make  it  impossible  to 
bring  an  action  for  the  enforcement  of  such  a  oonti'aot,  and  there- 
fore enact  a  rule  of  procedure  affecting  all  contracts  within  its 
scope,  whether  made  in  England  or  in  a  foreign  country.  On  this 
ground  it  is  arguable  that  these  statutes  prohibit  actions  in  the 
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English  Courts  in  respect  of  any  gaming  contract  wherever  made. 
But  then  is  a  contract  to  repay  money  lent,  or  a  cheque  given  to 
secure  such  repayment,  a  wagering  contract  within  either  the 
Gaming  Act,  1845,  ^^  ^^^  Gaming  Act,  1892?  In  an  earlier 
volume  (see  L.  Q.  R.  xx.  p.  436)  it  was  maintained  that  a  contract 
to  repay  money  lent  for  the  purpose  of  gambling  or  for  the  repay- 
ment of  money  lost  in  gambling  did  not  fall  within  either  the 
Gaming  Act,  1845,  s.  18,  or  the  Gaming  Act,  1892,  and  this  con- 
tention has  never  been  confuted.  But  if  it  be  correct,  then  the  last 
ground  on  which  the  judgment  of  the  Court  of  Appeal  in  Moulis 
V.  Owen  can  be  upheld  is  greatly  shaken  if  not  removed. 

A.V.D. 

[I  entirely  agree.  As  to  the  authorities,  the  majority  of  the 
Court  profess  to  follow  Bobinson  v.  Bland,  i  W.  Bl.  234,  256,  and 
not  to  interfere  with  Quarrier  v.  Colston^  1  Ph.  147,  65  R.  R.  351. 
It  is  not  dear  that  they  were  bound  by  the  former  case  (where  it 
may  be  noted  that  the  gaming  debt  was  stated  not  to  be  recoverable 
in  France),  or  that  they  wholly  succeeded  in  distinguishing  the 
latter.— F.  P.] 

Copes/aie  v.  Hoper  [1907]  i  Ch.  366,  76  L.  J.  Ch.  232,  is  a  case  of 
great  interest  both  to  conveyancers  and  to  students  of  real  property 
law.  For  one  thing  it  affords  an  instance  of  a  manor  (that  of 
Ewhurst  in  Sussex)  whereof  the  free  tenants  still  hold  their  lands 
by  fealty,  suit  of  court,  an  annual  quit  rent,  a  relief  on  the  death  of 
the  tenant  or  alienation  of  the  tenement^  and  a  heriot  of  the 
tenant's  best  beast  on  his  death.  Land  so  held  had  been  mortgaged 
by  the  tenant  in  the  year  1887  by  an  indenture  of  statutory  mort- 
gage ;  the  mortgagor  remained  in  possession  until  his  death  ;  and 
thereupon  the  lord  claimed  a  heriot.  The  claim  was  resisted  on  the 
ground  that  the  mortgagee  was  seised  of  the  land  as  tenant  of  the 
manor,  and  was  still  living.  Mr.  Justice  Kekewich,  however, 
decided  in  favour  of  the  lord's  claim,  on  the  ground  that  the  mort- 
gagee was  not,  before  entry  into  possession,  seised  as  a  freehold 
tenant  of  the  land.  It  is  respectfully  submitted  that  this  decision 
was  wrong.  The  writer  has  set  out  at  length  elsewhere  the  reasons 
and  authorities  on  which  he  relies  in  support  of  this  opinion 
(51  Sol.  J.  478,  496);  but  the  case  is  of  so  great  conveyancing 
importance  that  he  may  be  allowed  also  to  state  his  argument 
here. 

The  question  raised  seems  to  depend  on  the  true  construction  of 
sect.  2  of  the  Real  Property  Act,  1845,  enacting  that  all  corporeal 
tenements  and  hereditaments  shall,  as  regards  the  conveyance  of 
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the  immediate  freehold  thereof,  be  deemed  to  lie  in  grant  as  well  as 
in  livery ;  although  this  point  was  not  mentioned  in  either  the 
argument  or  the  judgment.  It  is  submitted  that  the  effect  of  this 
enactment  is  at  least  to  invest  a  grantee  of  land,  limited  to  him  in 
fee  simple,  with  the  legal  seisin  of  the  land  granted,  or  to  give  him 
the  legal  possession  of  the  estate  in  fee  simple  granted  ;  that  is,  to 
transfer  to  him  the  tenancy  in  fee  simple  which  the  grantor  had 
before,  so  that  thenceforth  he  will,  according  to  the  statute  of  Quia 
Fmpiores,  hold  the  land  of  the  same  lord  and  by  the  same  services 
and  customs  as  the  grantor  held  it.  The  Real  Property  Act^  it  is 
thought,  makes  a  grant  of  land  in  possession  at  least  as  effectual  as 
a  grant  at  common  law  of  some  purely  incorporeal  hereditament, 
such  as  an  advowson ;  and  at  common  law  it  was  considered  that 
the  mere  delivery  of  a  deed  of  grant  of  such  a  hereditament  at  once 
invested  the  grantee  with  a  seisin  thereof  in  law ;  Idtt.  ss.  lo,  183, 
541,542,618,  628;  Co.  Litt.  9a,  29a^  i6ra,  3i5a,532a9  335b.  And 
it  may  possibly  be  contended  that  the  effect  of  the  Real  Property 
Act  is  to  make  a  grant  of  land  in  possession  as  effectual  as  a  feoff- 
ment thei'eof  with  livery  of  seisin ;  in  which  case  the  grantee  would 
have  actual  seisin  of  the  land.  But  it  seems  that  if  the  grantee  has 
no  more  than  a  seisin  in  law,  Mr.  Justice  Kekewich's  decision 
cannot  be  correct  The  learned  judge  based  his  decision  on  the 
cases  of  Casbome  v.  Scarf e,  1  Atk.  603,  and  Heath  v.  Pugh^  6  Q.  B.  D. 
345.  But  Casbome  v.  Searfe  simply  established  that,  in  the  view  of 
a  court  of  equity,  an  equity  of  redemption  is  an  equitable  estate,  of 
which  the  mortgagor  may  be  considered  in  equity  to  be  seised.  It 
is  no  authority  for  the  proposition  that  a  mortgagor  remains  seised 
of  the  mortgaged  land  at  law  until  the  mortgagee  enters  into 
possession.  [Would  any  court  of  equity  in  the  eighteenth  century 
have  laid  down  such  a  proposition,  right  or  wrong,  without  the 
opinion  of  a  court  of  law  ? — F.  P.] 

Further,  in  Copestake  v»  Hoper  the  lord's  claim  to  a  heriot 
appears  to  have  been  a  purely  legal  right  attadiing  upon  the 
person  who  for  the  time  being  was  holding  the  land  as  his  tenant 
at  law.  It  is  inconceivable  that  the  lord  could  have  had  any  claim 
to  a  heriot  on  the  mortgagor's  death  before  the  Judicature  Acts ; 
and  it  does  not  appear  that  the  effect  of  these  Acts  could  be  to  give 
to  the  lord  any  other  or  further  right  than  he  had  at  common  law. 
Heath  v.  Pugh  merely  decided  that  a  mortgagee  does  not  acquire 
the  entire  ownership  of  the  mortgaged  land  until  foreclosure 
absolute,  and  thereupon  he  acquires  a  new  right  to  possession  as 
full  owner.  This  case  also  establishes  that  since  the  Judicature  Acts 
the  equitable  rights  of  a  mortgagor  may  be  recognized  in  every 
division  of  the  High  Court.     These  principles  «eem  opposed  to 
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Mr.  Justice  Kekewich's  decision.  If  the  land  mortgaged  be  in  the 
possession  of  a  tenant  for  years,  the  grant  thereof  in  the  mortgage 
deed  takes  effect  at  common  law  and  under  Stat.  4  &  5  Anne,  c.  3, 
6.  3,  s.  9,  abolishing  the  necessity  of  the  tenant's  attornment,  and 
undoubtedly  vests  the  (ictual  seisin  in  the  mortgagee ;  Co.  Litt.  315 1. 
So  if  the  mortgagor  attom  tenant  to  the  mortgagee,  it  appears  that 
the  mortgagee  obtains  actual  seisin.  If  the  mortgagor  remain  in 
possession  of  the  mortgaged  land  and  do  not  expressly  attom 
tenant  to  the  mortgagee,  he  holds  possession  by  tacit  agreement 
that  he  shall  remain  in  possession  so  long  as  the  interest  is  paid 
and  the  principal  repaid  when  demanded,  but  that  he  shall  hold 
such  possession  under  the  mortgagee  and  shall  be  liable  to  be 
ejected  without  notice  if  he  fail  in  making  such  payment.  According 
to  Heath  V.  Pt^h  the  courts  may  fully  recognize  this  tacit  agree- 
ment. Is  it  not  equivalent  to  an  express  attornment  by  the  mort- 
gagor to  hold  as  the  mortgagee's  tenant  or  bailiff  until  required  to 
go  out  ?  And  if  so,  must  not  the  mortgagee  so  obtain  actual  seisin 
of  the  mortgaged  land  ? 

It  has  been  decided  that,  if  after  a  mortgage  of  land  in  fee  the 
mortgagor  remain  in  possession  and  grant  a  lease  under  sect.  18  of 
the  Conveyancing  Act,  1881,  the  moi*tgagee  has  the  immediate 
freehold  in  reversion  expectant  on  the  term  so  granted^  for  it  passed 
to  him  under  the  grant  contained  in  the  mortgage  deed ;  Municipal 
Ac.  Building  Society  v.  Smithy  2%  Q.  B.  D.  70 ;  Bobbins  v.  Whyte  [1906] 
I  K.  B.  12$,  75  L.  J.  K.  B.  38.  That  is  to  say,  the  grant  transferred 
to  the  mortgagee  the  mortgagor's  legal  estate  in  fee  simple  in  pos- 
session, his  tenancy  in  fee  simple  of  the  land.  But  if,  as  Mr.  Justice 
Kekewich  said  (and  we  do  not  dispute),  seisin  be  possession  of  an 
estate  of  freehold,  how  can  the  mortgagee  have  the  legal  estate  in 
fee  simple  in  possession^  and  not  be  seised  of  the  land  at  least  in 
law  1  And  how,  if  he  have  the  legal  estate  in  fee  simple  in  pos- 
session, which  is  nothing  else  than  the  tenancy  which  the  mort« 
gagor  had  before,  can  it  be  that  he  is  not  the  tenant  of  the  lord, 
of  whom  the  mortgagor  held  before,  and  is  not  liable  to  the  same 
services  and  customs  as  the  mortgagor  was  before  the  mortgage  ? 

Besides  these  considerations,  it  may  be  urged  that  Mr.  Justice 
Eekewich's  theory,  that  the  mortgagee  is  'not  seised  as  freehold 
tenant  of  the  land '  until  entry,  involves  a  violation  of  the  rule  of 
common  law  that  an  estate  of  freehold  in  possession  cannot  be 
given  to  commence  at  a  future  time.  If  the  learned  judge  were 
right,  a  deed  of  grant  by  way  of  mortgage  would  operate  to  convey 
the  seisin  of  the  freehold,  not  immediately  on  the  execution  of  the 
deed,  but  at  such  future  time  as  he,  his  heirs,  executors,  adminis- 
trators or  assigns  should  actually  enter  on  the  mortgaged  land! 
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But  it  has  been  decided  in  the  Court  of  Appeal  that  in  this  respect  the 
operation  of  a  deed  of  grant  is  exactly  the  same  as  that  of  a  feoffment, 
and  that  a  freehold  in  futuro  cannot  be  created  by  a  direct  grant 
of  land  without  recourse  to  the  Statute  of  Uses ;  Savill  Btob.  Ld. 
V.  BetheU  [190a]  a  Ch.  533,  540,  71  L.  J.  Ch,  65a.  T.  C  W. 

The  final  decision  of  Villar  v.  Gilbey  in  the  House  of  Lords  [1907] 
A.  C.  139,  76  L.  J.  Ch.  339,  reversing  that  of  the  Court  of  Appeal 
and  affirming  the  original  judgment  of  Swinfen  Eady  J.,  seems 
exactly  to  confii*m  the  opinion  of  the  late  Lord  Justice  (then  Justice) 
Chitty  in  Re  Burrows  [1895]  2  Ch.  497,  65  L  J.  Ch.  5a.  It  was 
there  pointed  put  that  the  word  'living'  may  be  understood  as 
including,  in  its  natural  meaning,  a  child  en  ventre  sa  mere,  and 
will  therefore  include  it  unless  restrained  by  the  context ;  but  that 
this  is  quite  consistent  with  holding — ^as  the  House  of  Lords  has 
now  done,  following  Lord  Westbury  in  Blaison  v.  Blasson,  2  D.  J. 
&  S.  665,  34  L.  J.  Ch.  18 — that  the  natural  meaning  of  'bom' 
does  not  include  an  unborn  ehild,  and  the  artificial  extension  of  it 
to  a  child  en  venire  sa  mire  can  be  justified  only  by  a  kind  of 
judicial  charity,  on  the  ground  of  apparent  benefit  to  the  child,  or 
by  some  very  clear  indication  of  the  larger  intention.  It  might 
have  been  more  convenient  for  conveyancers  to  have  a  uniform 
presumption,  as  desired  by  the  Court  of  Appeal ;  but  the  distinction 
approved  by  the  House  of  Lords  cannot  be  said  to  be  without 
substance,  or  to  run  counter  to  the  accustomed  use  of  language. 
And  see  Re  Salaman  [1907]  %  Ch.  46,  76  L.  J.  Ch.  419. 

The  consequences  of  Colls  v.  Home  and  Colonial  Stores,  now  the 
leading  case  on  the  right  to  light,  are  still  being  unfolded  in  the 
reports.  Ankerson  v.  Connelly  [1907]  i  Ch.  678,  76  L.  J,  Ch.  402,  C.  A. 
is  the  last  example ;  as  the  case,  which  at  iSrst  looked  complicated, 
was  straightened  out  in  the  Court  of  Appeal,  it  does  not  give  ns 
any  new  law,  but  it  shows  the  materiiJ  difference  made  in  fact 
when  the  decision  of  the  House  of  Lords  is  applied.  It  seems  plain, 
without  any  aid  from  Colls  v.  Home  and  Colonial  Stores,  that  the 
occupier  of  a  dominant  tenement  cannot  by  his  own  acts  increase 
the  burden  of  the  servient  tenement.  Therefore,  if  I  so  alter  my 
windows  that,  in  the  result,  some  building  which  my  neighbour 
could  have  lawfully  put  up  before  the  alteration  is  much  more 
inconvenient  to  me  when  put  up  afterwards,  I  have  only  my  own 
folly  to  complain  of.  Then,  what  could  ha  have  put  up?  Since 
Colls  V.  Home  and  Colonial  Stores  abolished  the  doctrine  of  a  quasi 
property  in  a  definite  amount  of  light  the  burden  is  on  me  to  show 
that  the  new  building  would  have  amounted  to  a  substantial 
privation  of  my  light  even  before  the  alterations.    Hence  a  man 


July,  1907.]  Notes.  255 

who  alters  his  own  ancient  lights  must,  as  the  law  stands  at  this 
day,  consider  very  carefully  the  risk  he  may  be  incurring  of  leaving 
himself  without  protection* 


A  liquidator  has  under  s.  131  of  the  Companies  Act,  1862,  a  power 
of  sanctioning  transfers  of  shares  after  a  voluntary  winding  up ;  but 
such  a  power^  involving  as  it  does  the  release  of  contributories,  is  one 
which  clearly  calls  for  great  circumspection.  So  little  of  this  com* 
modity  was  forthcoming  in  the  case  of /«  re  National  Bank  cf  JFalei, 
MasseyA  Giffin's  case  ([1907]  i  Ck  582,  76  L.  J.  Ch.  290),  that  two 
successive  transfers  to  infants  were  actually  passed  by  the  liquidator. 
The  interest  of  the  case  centred  in  the  first  of  these.  It  was  a  transfer 
to  an  of&ce-boy.  His  principals — a  firm  of  Cardiff  stockbrokers— » 
following  an  apparently  well-established  practice  at  that  centre  of 
industry,  preferred,  while  keeping  the  control  of  the  shares,  to 
be  represented  on  the  share  register  of  the  company  by  the  office- 
boy.  There  is  no  objection  in  law  to  this  arrangement ;  indeed  it  is 
a  highly  convenient  one  if  only  the  company  or  the  liquidator  can 
be  got  to  assent  to  it ;  but  it  is  distinctly  disadvantageous  to  the 
company ;  and  the  liquidator,  having  at  last  awakened  to  this  fact, 
sought  to  retrieve  his  false  step  by  asking  the  Court  to  put  the 
stockbrokers  on  the  register,  on  the  ground  that  they  had  taken  the 
shares  under  an  alias.  This  argument  has  been  more  than  once 
successfully  used.  In  Pvffk  and  Sherman^s  case  (L.R.  13  Eq.  566) 
a  man  applied  for  shares  in  the  name  of  his  married  daughter,  who 
signed  the  application,  without  knowing  what  it  was,  by  the 
direction  of  her  father.  In  Richardson^ s  case  (L.  R.  19  Eq.  588) 
a  man  took  a  transfer  of  shares  for  which  he  paid  in  the  name  of 
his  infant  son,  and  signed  the  transfer  in  the  son's  name.  But  in 
each  of  these  cases  the  Court  was  able  to  discover  a  contractual 
relation  between  the  parent  and  the  company,  without  which, 
as  Jessel  M.  R.  long  ago  said,  no  one  can  be  made  a  contri- 
butory. But  where,  as  in  MoMey  A  Giffins  case,  a  pei*son  buys 
shares  from  a  registered  holder  and  takes  a  transfer  of  them  in  the 
name  of  a  nominee  approved  by  the  company,  what  privity  is  there 
between  the  company  and  the  buyer  entitling  the  company  to  put 
the  buyer  on  the  register  ?  The  buyer  is  a  mere  cestui  que  trust  of 
whom  the  company  can  take  no  official  cognizance.  The  obvious 
moi*al  is  that  companies — and  liquidatora — must  take  care  who 
they  accept  as  transferees. 


A  receiver  and  manager  appointed  by  the  Court  in  a  debenture 
holders'  action  is  personally  liable  on  contracts  entered  into  by 
him  in  carrying  on  the  business:  he  accepts  the  appointment  on 
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those  terms.  At  the  same  time  he  is  entitled  to  be  indemnified 
out  of  the  assets  for  ail  expenses  properly  incurred.  This  phrase 
'properly  incurred'  is  one  of  those  whidi  come  glibly  from  the 
tongue,  but  which  in  their  practical  application  involve  the  exer- 
cise of  a  very  nice  judicial  discretion^  as  In  re  BritUh  Power  Traction 
and  Lighting  Co,^  No.  a  [1907],  i  Ch.  528,  76  L.  J.  Ch.  423,  illustrates. 
The  receiver  and  manager  there  in  the  course  of  carrying  on  the 
business — which  included  the  manufacture  of  motors— asked  and 
obtained  the  sanction  of  the  Court  to  borrow  a  sum  of  £3,000.  That 
proved  insufficient^  and  thereupon  the  receiver  and  manager  went 
on,  without  getting  the  leave  of  the  Court,  to  incur  further  liability 
by  completing  some  motor  cars  which  had  been  ordered  from  the 
company,  by  preparing  others  for  a  show,  and  by  borrowing  from 
a  bank  a  sum  of  £1,500,  and  in  respect  of  all  this  expenditure  he 
claimed  to  be  indemnified  out  of  the  assets.  A  part  of  his  prayer 
the  Court  granted — but  a  part,  and  the  greater  part,  it  dispersed 
into  thin  air.  A  receiver  and  manager  may  very  properly  expend 
money  in  completing  an  order.  It  is  bound  to  bring  in  a  safe 
return,  in  the  shape  of  the  purchase  money.  But  exhibiting  at 
a  show  is  another  matter.  It  is  speculative  expenditure,  and  such 
expenditure  the  Court  has  long  ago  said  it  will  not  sanction.  The 
extra  £1,500  borrowed  involved  more  difficulty  because  the  moneys 
were,  speaking  generally,  spent  on  items  such  as  wages  and  rates, 
necessary  to  carrying  on  the  business.  Yet  the  Court,  with 
Bhadamanthine  severity,  disallowed  the  claim  because  its  leave 
had  not  been  first  obtained.  The  principle  of  the  Court's  control 
must  be  vindicated  whatever  the  consequences  to  receivers.  It 
is  a  harsh  but,  perhaps,  salutary  lesson. 

A  domestic  fowl  is  not  a  dangerous  animal  which  the  owner 
is  bound  at  his  peril  to  keep  from  doing  mischief,  and  it 
seems  also  that  it  is  not  like  a  man's  cattle,  which  he  is  bound 
by  a  very  ancient  rule  of  the  Common  Law  to  keep  from  tres- 
passing. Such  is  the  law  to  be  collected  from  Hadwell  v.  Rigkton 
[1907]  a  K.  B.  345,  of  which  the  facts  were  peculiar.  The  de- 
fendant's fowl,  being  on  the  highway,  was  frightened  by  a  dog 
not  belonging  to  either  party,  and  thereupon  flew  into  the  spokes 
of  the  plaintiff's  bicycle,  which  he  was  riding  lawfully  and  with 
due  care.  Common  experience  shows  that  fowls  try  to  get  run 
over,  but  not  that  they  habitually  fly  into  wheels,  and  this  was  not 
an  accident  of  a  kind  which  the  owner  could  foresee.  The  plaintiff 
would  seem  to  be  without  remedy,  for  an  action  against  the  owner 
of  the  dog  would  equally  fail  on  the  ground  of  the  damage  being 
too  remote. 
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In  the  May  number  of  the  Law  Magazine  and  Review  is  a  short 
and  profitable  article  by  Mr.  J.  Andrew  Strahan  on  *  Some  recent 
copyright  decisions/  It  shonld  be  consulted  by  any  one  who  still  feels 
doubtful  about  Macmillan  A  €0.  v.  Dent.  With  regard  to  Ward,  Lock 
&  Co.  V.  Long  [1906]  a  Ch.  550,  75  L.  J.  Ch.  732,  we  ore  not  at  all 
sure  that  Kekewich  J.  did  hold  the  first  assignment  to  be  equitable. 
At  all  events  the  argument  which  Mr.  Sti-ahan  thinks  ought  to 
have  prevailed,  namely  that  an  assignment  in  writing,  made  for 
value  and  without  notice,  carried  a  superior  legal  interest,  was 
quite  distinctly  presented  to  the  Court  (p.  556  of  the  L.  R.  report). 
It  may  be  '  considerable '  whether  the  distinction  between  legal  and 
equitable  estates  should  be  rigorously  applied  to  such  peculiar 
incorporeal  things  as  copyright. 


The  January  number  of  the  English  Historical  Review  contains 
an  interesting  note  by  Mr.  W.  H.  Stevenson,  entitled  '  A  contem- 
porary description  of  the  Domesday  Survey.'  This  description  is 
contained  in  a  work  of  Robert,  Bishop  of  Hereford,  1079-96,  pre- 
served in  two  Bodleian  MSS.,  and  never  printed.  The  book  is 
a  critical  discussion  of  the  current '  Dionysian '  era  of  the  Incarna- 
tion which  has  survived  this  and  other  objections  by  the  fact  of 
being  established  in  the  common  use  of  Christendom.  Incidentally 
Robert  mentions  that  he  is  writing  in  the  twentieth  year  of  King 
William,  the  year  of  the  *  totius  Angliae  descriptio.'*  'This  strongly 
supports  the  evidence  of  the  Peterborough  chronicle  and  of  the 
second  volume  of  the  Domesday  Book,  that  the  year  of  the  Survey 
was  1086,  and  should  dispel  all  doubts  as  to  whether  that  was  the 
year  of  the  actual  survey  or  merely  of*  the  codification  of  the 
returns.'  The  bishop  also  informs  us  that  the  returns  were  checked 
by  supplementary  visits  of  special  commissioners.  For  the  text 
and  further  critical  discussion  the  learned  reader  must  consult 
Mr.  Stevenson's  valuable  paper  at  large. 


Ebbatum. 

In  January  iRimber,  p.  45  above,  line  15,  for  *  diverted '  read 
*  directed '. 


It  seems  eontfenieni  to  repeat  in  a  eonspicuous  place  that  it  is  not  desiraMe 
to  send  MS.  on  approval  without  jyrevious  communication  with  the  Editor, 
except  in  very  special  circumstances  ;  and  that  the  Editor,  except  as  aforesaid^ 
eaivnot  he  in  any  way  answerable  for  MSS.  so  sent. 
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LEGAL  EDUCATION  IN  LONDON. 

[The  substance  of  an  Address  delivered  at  the  opening  of  the  Law 
Lectures  of  the  University  of  London :  Lord  Alverstone  C.  J. 
in  the  chair.] 

WE  are  inaugurating  tonlay  a  new  scheme  of  ]ectui:es,  part  of 
a  larger  scheme,  the  object  of  which  is  to  combine  the  teach- 
ing resources  of  University  College,  King's  College,  and  the  London 
School  of  Economics.  We  are  greatly  indebted  to  the  Professors 
concerned  for  the  help  they  have  given  in  carrying  out  the  plana  of 
the  University :  I  trust  that  you,  who  are  students,  will  find  that 
your  opportunities  have  been  extended,  and  that,  in  every  depart- 
ment of  legal  study,  the  best  teaching  has  now  been  made  accessible 
to  all.  You  will,  I  hope,  agree  with  me  in  saying  that  a  Univer- 
sity which  possesses  a  Faculty  of  Law  is  bound  to  make  ade-» 
quate  provision  for  the  subject:  a  Faculty  without  a  School 
would  be  nothing  more  than  a  degree-giving  machine.  We  have 
taken  one  considerable  step  towards  the  formation  of  a  School 
of  Law ;  but  much  remains  to  be  done.  We  still  have  to  bring 
our  teachers  together,  to  make  them  feel  that  they  are  members  of 
one  body  ;  and  for  my  own  part  I  think  the  problem  of  co-operation 
will  not  be  solved  until  we  have  in  this  neighbourhood  a  centre  or 
centres  of  legal  study,  where  teachers  may  meet  for  consultation, 
where  teacher  and  student  may  meet  for  that  informal  instruction 
which  many  of  us  have  found  more  profitable  than  set  lectures. 
The  most  important  feature  and  the  chief  attraction  of  such  a  place 
ought  (we  suggest)  to  be  a  good  library,  maintained  for  the  use  of 
students,  and  kept  open  to  a  fairly  late  hour  of  the  evening.  Now, 
if  the  University  is  to  provide  us  with  an  institution  of  this  kind, 
the  financial  difficulties  will  be  great,  for  we  should  like  to  find 
a  home  within  a  convenient  distance  of  the  Law  Courts — ^that  is  to 
say,  in  a  part  of  London  where  land  is  measured«»by  the  foot,  and 
sold  at  prices  which  stagger  the  confidence  of  academic  reformers. 
Sir  John  Macdonell  and  I  have  framed*a  few  modest  proposals,  but 
we  must  leave  it  to  the  higher  powers  to  consider  the  question 
of  ways  and  means. 

Even  in  the  Universities,  law  must  be  regarded  as  a  professional 
subject ;  it  is  also  a  subject  of  much  general  interest,  but  we  are  so 
successful  in  concealing  its  attractions  from  the  public  that  laymen 
seldom  venture  into  our  domain.  There  is,  indeed,  n  genuine  and 
even  an  eager  demand  for  lectures  on  topics  which  are  connected 
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with  business,  suoh  as  the  law  of  banking,  and  this  demand  is  at 
present  well  supplied.  But  the  students  with  whom  we  are  chiefly 
concerned  are  those  who  intend  to  make  their  living  by  practice, 
and  we  find  that  they  fall  under  three  classes  or  categories.  In 
the  first  place^  we  have  a  number  of  junior  clerks  who  enter  on 
their  office-work  when  they  leave  school,  pass  their  examinations 
when  they  can  obtain  time  to  do  so,  and  aim  at  nothing  more  than 
a  respectable  pass.  Many  of  them  cannot  afford  to  go  to  coaches, 
but  you  may  find  them  in  the  classes  of  the  Birkbeck  College,  or 
wherever  good  elementary  lectures  are  given,  and  they  are  included 
in  the  scope  of  the  new  scheme  of  the  Law  Society.  I  have  lately 
had  occasion  to  inquire  as  to  the  working  of  that  scheme,  both  in 
London  and  in  the  provinces,  and  I  am  glad  to  say  that  the  results 
appear  to  be  very  satisfactory.  Some  old  practitioners  were  not 
inclined  to  welcome  the  establishment  of  classes  which  may  draw 
the  junior  from  his  office,  just  when  he  is  beginning  to  be  of  use, 
but  even  they  will  come  to  see  that  they  lose  nothing  by  helping  to 
improve  the  education  of  their  subordinates. 

For  the  superior  order  of  clerks  something  better  is  required. 
We  all  recognize  that  the  social  distinction  between  the  two  branches 
of  our  profession  is  much  less  marked  than  it  was.  Many  articled 
clerks  are  University  men ;  a  fair  proportion  have  read  for  the  Law 
Tripos  at  Cambridge  or  the  Jurisprudence  School  at  Oxford ;  they 
come  to  their  practical  work  with  some  book -knowledge,  and  they 
a^  able  to  profit  by  the  best  teaching.  These  also  will  find  that 
the  Law  Society  has  made  provision  for  them,  and  the  Council  of 
Legal  Education  has  recognized  the  new  state  of  things  by  opening 
the  lectures  given  under  their  auspices  to  persons  other  than  those 
who  are  studying  for  the  Bar.  This  is  a  step  in  the  right  direction, 
for,  where  the  object  is  to  impart  knowledge,  why  need  we  inquire 
as  to  the  purpose  for  which  knowledge  is  to  be  used  ?  If  a  student 
from  South  Africa  wishes  to  apply  himself  to  the  Roman-Dutch  law, 
we  have  the  satisfaction  of  telling  him  that  University  College  has 
now  established  a  chair  in  that  subject,  but  we  do  not  need  to  inquire 
what  the  line  of  his  work  will  be  when  he  returns  to  his  home. 

Finally,  we  have  the  students  who  are  preparing  for  the  Bar. 
In  the  future,  as  in  the  past,  the  intending  barrister  will  rely  mainly 
on  that  informal  system  of  apprenticeship  which  is  known  as  readr 
ing  in  chambers.  For  some  of  the  abler  men  the  training  thus 
gained  is  sufficient ;  the  man  who  is  ready,  confident,  and  agreeable 
will  somehow  contrive  to  have  things  explained  to  him,  and  will  learn 
his  art  by  imitation.  But  in  many  cases  the  system  is  defective, 
and  I  have  often  witnessed  the  discouragement  which  overtakes 
a  student  in  chambers,  when  he  has  no  one  at  hand  to  give  him  an 
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authority  and  a  reason  for  the  rules  which  he  is  struggling  to 
master.  For  this  reason  we  must  feel  that  the  Council  of  Legal 
Education  was  well  advised  when  it  added  tutorial  instruction  to 
the  programme  of  public  lectures.  The  regulations  now  in  force 
are  open  to  criticism  in  more  points  than  one ;  but  they  represent 
a  vast  improvement  on  anything  that  went  before. 

I  have  purposely  avoided  statistics,  but  I  have  said  enough  to 
show  that  there  is  much  law  teaching  in  London,  and  that  much  of 
it  is  good.  Why,  then,  are  we  so  often  told  that  England  is  lagging 
behind  other  countries,  and  why  have  so  many  distinguished  judges 
conmiitted  themselves  to  the  opinion  that  large  changes  in  our 
system  are  required  7  I  go  at  least  some  way  towards  providing  an 
answer  to  this  question,  if  I  venture  to  point  out  that  the  Inns  of 
Court,  which  ought  to  give  us  a  lead  in  this  matter,  have  never 
been  able  to  take  a  large  and  liberal  view  of  their  duty  to  learning. 
They  are  learned  societies,  because  their  membership  includes  many 
learned  men,  but  their  united  action  has  been  directed  by  men 
immersed  in  practice,  indifferent  to  the  intellectual  and  scholarly 
aspects  of  the  law.  I  propose  to  make  good  this  contention  by 
reviewing  their  history  in  its  relation  to  the  important  subject 
which  occupies  us  here  to-day. 

To  begin  at  the  beginning,  the  four  Inns  of  Court  are,  as  you 
know,  private  societies,  formed  by  those  laymen  engaged  in  legal 
practice  who  fixed  their  abodes  in  what  was  then  a  region  of  fields 
and  gardens,  lying  between  London  and  Westminster.  They 
acquired  their  property  by  subscription  or  gift;  but  the  Middle 
Temple  and  the  Inner  Temple  obtained  a  title  from  the  Crown,  and 
the  result  is  that  these  two  societies  hold  their  property  in  trust  for 
the  entertainment  and  education  of  professors  and  students  of  the 
laws  of  England  residing  therein.  There  seems  to  be  no  trust 
affecting  Lincoln's  Inn  and  Gray's  Inn.  The  internal  government 
of  the  Inns  resembled  that  of  the  City  companies.  Acting,  no 
doubt,  on  the  best  advice,  they  never  sought  to  become  corporations. 
At  the  same  time,  it  is  hardly  reasonable  to  say  that  the  Inns  of 
Court  are  private  societies  and  nothing  more.  At  a  very  early 
date  the  judges  permitted  them  to  decide  what  persons  should  be 
called  to  the  Bar.  This  is  evidently  a  public  function,  and  the  whole 
community  has  an  interest  in  the  efficiency  of  the  Inns  of  Court 

During  several  centuries,  the  members  of  each  Inn  were  united 
by  the  bond  of  a  collegiate  life.  The  students  were,  for  the  most 
part,  young  men  of  good  social  position,  and,  under  the  paternal 
supervision  of  the  Benchers,  they  were  trained,  not  only  in  the 
technicalities  of  their  profession,  but  also  in  those  exercises  which, 
as  gentlemen,  they  could  not  afford  to  neglect.     Music  was  not 
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forgotten ;  and  in  the  presence  of  the  Chief  Justice  I  may  suggest 
that  some  at  least  of  our  modem  Benchers  are  well  qualified  to 
revive  this  good  and  laudable  custom.  Moots  and  annual  readings 
were  followed  with  the  keenest  interest ;  but  little  or  no  provision 
was  made  for  the  systematic  and  historical  exposition  of  the  law ; 
then  as  now  the  student  qualified  himself  for  practice  by  copying 
precedents  and  by  watching  others  at  work.  When  the  Inns  of 
Court  used  their  influence  to  prevent  the  '  reception '  of  the  Roman 
law,  they  may  be  said  to  have  acted  wisely ;  but,  not  content  with 
excluding  the  classical  jurists,  they  ignored  them  altogether.  As 
the  civil  law  was  the  basis  of  instruction  elsewhere,  England  was 
out  off  from  the  main  stream  of  legal  thought ;  the  insular  pecu- 
liaritiea  of  our  system  were  greatly  overvalued,  and  the  literary 
presentation  of  the  law  was  not  studied  ask  it  should  have  been ; 
nor  was  there  any  independent  criticism  of  the  law,  any  attempt  to 
try  it  by  the  touchstone  of  reason  and  common  sense.  If  you  com- 
pare the  legal  literature  of  this  country  with  that  of  our  nearest 
neighbours  on  the  continent,  you  will  understand  why  it  is  that  an 
appeal  to  the  law  goes  home  to  the  mind  of  the  average  Frenchman, 
while  a  similar  appeal,  if  addressed  to  an  Englishman,  will  be  met 
with  some  rough  sarcasm  at  the  expense  of  lawyers. 

When  the  eighteenth  century  came  in,  the  Inns  of  Court  were 
beginning  to  feel  the  effects  of  a  change  in  social  eonditions.  As 
the  judges  and  leaders  of  the  Bar  moved  away  from  the  neighbour- 
hood of  the  Inns,  the  old  collegiate  life  became  impossible ;  moots 
and  readings  ceased  to  have  any  significance ;  ultimately  the  qualifi- 
cation for  the  Bar  consisted  in  the  consumption  of  so  many  dinners 
and  the  observance  of  certain  negative  rules  of  etiquette.  We  may 
say  of  that  century  that  it  was  a  period  during  which  institutions 
of  all  kinds  were  lapsing  into  hopeless  discredit,  and  yet  there 
never  was  a  period  during  which  the  mind  of  man  worked  more 
actively  or  more  clearly.  There  were  giants  among  the  lawyers  of 
those  days ;  and,  though  we  must  not  argue  from  Lord  Hardwicke 
and  Lord  Mansfield  to  the  ordinary  practitioner,  it  is  plain  that  in 
the  student  days  of  those  great  judges,  the  Dutch  civilians  must 
have  been  read  and  appreciated.  As  the  result  shows,  there  could 
be  no  more  fortifying  study.  But  the  Inns  of  Court  have  little 
credit  in  their  great  men.  The  slumber  which  brooded  over  Oxford 
and  Cambridge  was  equally  unbroken  in  the  '  legal  University '  of 
London.  When  Blackstone  began  to  lecture  at  Oxford^  and  when 
Bentham  began  to  take  notes  of  his  lectures,  a  new  era  opened  in 
the  development  of  our  law.  One  by  one,  the  doctrines  reverenced 
by  Coke  and  respected  by  Eenyon  were  submitted  to  the  test  of 
common  sense ;  abuses  were  hunted  out  into  the  open ;  and  Parlia- 


262  The  Law  Quarterly  Review.  [No.  xci. 

ment  was  induced  to  believe  that  law  reform  was  the  most  urgent 
necessity  of  the  time.  One  may  admit  that  the  old  law  was 
denounced  and  upset  by  men  who  did  not  always  take  the  trouble 
to  master  it.  Allowing  for  the  mistakes  that  are  made  in  a  reform* 
ing  age,  it  is  clear  that  the  nation  took  a  step  in  advance  when  it 
realized  that  the  law  is  not  a  professional  mystery,  but  rather  a 
formal  embodiment  of  the  notions  of  fair  play  and  humanity  by  which 
Englishmen  are  governed  in  their  politics  and  in  their  business. 

It  was  some  time  before  the  tide  of  reform  appi'oached  the  walls 
of  our  professional  citadel.  In  1846  the  House  of  Commons 
appointed  a  Committee  to  report  on  Legal  Education,  and  the 
Report,  which  covered  a  great  variety  of  topics,  is  still  well  worth 
reading.  Five  years  later  the  Council  of  Legal  Education  was  estab- 
lished, at  the  instance  of  Sir  R.  Bethell,  and  in  the  course  of  time 
additions  were  made  to  the  meagre  programme  of  instruction.  In 
1855  a  Royal  Commission  was  appointed :  Sir  William  Page- Wood 
was  Chairman,  and  in  the  list  of  Commissioners  are  the  names  of 
Bethell,  Cockbum,  Coleridge,  and  Keating.  It  is  very  commonly 
represented  that  those  who  advocate  large  schemes  of  education  are 
pedantic  and  unpractical  persons ;  but  in  point  of  fact  the  leaders  of 
the  profession  have  always  favoured  large  ideas,  their  efforts  have 
been  thwarted  by  less  distinguished  men.  This  Royal  Commission 
certainly  was  bold  enough ;  passing  lightly,  too  lightly,  over  the 
Inns  of  Chancery,  they  suggested  that  the  Inns  of  Court  should  be 
formed  into  a  Univeraity,  to  be  governed  by  a  Senate  in  which 
each  Inn  should  be  represented  by  five  Benchers  and  three  barristers. 
It  was  further  proposed  that  this  University  should  have  power  to 
confer  the  degree  of  Master  of  Laws.  The  scheme,  if  I  may  say  so, 
is  a  little  crude ;  it  was  worked  out  by  men  of  great  ability,  but 
without  academic  experience.  It  produced  no  direct  effect,  but 
from  this  time  forth  the  Council  of  Legal  Education  pursued  a 
more  active  policy,  making  this  and  that  change,  lest  a  worse  thing 
should  happen  to  the  Inns.  The  prevailing  sentiment  of  the 
Benchers  is,  naturally,  conservative ;  they  have  accepted  the  inevit- 
able. A  good  many  years  have  elapsed  since  my  own  Lm  with- 
drew its  objection  to  the  Bar  examination,  but  in  a  little  book  of 
i^miniscences,  published  since  the  death  of  Mr.  J.  G.  Witt^  you  may 
see  how  long  the  objection  survived  in  the  minds  of  old  members  of 
our  society.  Examinations,  says  Mr.  Witt,  are  useless  and  per- 
nicious. They  are  useless,  because  practice  will  soon  show  whether 
a  lawyer  knows  his  business  or  not  I  wonder  what  we  should  say 
if  an  argument  of  this  kind  were  applied  to  the  medical  profession. 
Why  should  young  doctors  be  examined  ?  You  can  always  wait  to 
see  how  many  of  their  patients  they  kill.     Surely  in  law  as  in 
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medicine  the  public  has  a  right  to  be  protected  against  the  intru- 
sion of  men  who  have  received  no  adequate  training  for  the  dutiea 
they  undertake. 

When  Mr.  Witt  proceeds  to  argue  that  examinations,  for  both 
branches  of  the  profession,  are  pernicious,  I  think  the  reasons  given 
deserve  our  particular  notice.  His  point  is  this,  that  at  the  critical 
time  when  a  young  man  is  turning  from  books  to  practical  work,  we 
concentrate  his  powers  on  certain  papers  of  questions;  he  is  in 
danger  of  supposing  that  he  has  mastered  his  subject  because  he 
has  answered  those  questions.  This  is  a  real  danger ;  and  this  is 
what  Lord  Cairns  was  thinking  of  when  he  said  that  professional 
students  should  not  be  compelled  to  enter  upon  '  a  second  College 
education.'  But  what  is  the  inference  1  Not,  surely,  that  we  are 
to  dispense  with  examinations :  the  business  community  has  a  right 
to  demand  that  men  should  be  tested  before  they  are  allowed  to 
deal  with  the  interests  of  their  clients.  But  we  ought  by  all  means 
to  secure  that  book-knowledge  should  be  combined  with  practice, 
and  that  the  student  shall  never  lose  sight  of  the  responsibilities 
which  he  wiU  shortly  have  to  face.  This  very  desirable  combina- 
tion is  made  a  reality  wherever  the  judges  and  the  leaders  of  the 
Bar  take  a  direct  interest  in  the  work  of  teaching  and  examination : 
I  have  seen  it  made  a  reality  in  the  United  States  and  in  more  than 
one  of  the  Indian  High  Courts.  An  examination,  for  instance, 
becomes  much  more  useful  when  it  is  conducted  by  men  of  recog- 
nized authority,  and  under  practical  conditions. 

Almost  as  soon  as  the  examination  was  accepted  and  made  a 
condition  of  call  to  the  Bar,  the  demand  for  an  improved  scheme  of 
education  began  to  make  itself  heard.  In  1870  an  association  was 
formed,  and  in'1871  Sir  Boundell  Palmer  consented  to  bring  the 
whole  subject  before  the  House  of  Commons.  No  stronger  advocate 
could  have  been  chosen,  but  Lord  Selbome,  if  one  may  criticize  so 
great  a  judge,  was  perhaps  inclined  to  expect  too  much  from  con- 
stitutional changes.  His  plans  for  the  improvement  of  legal  teach- 
ing were  accompanied  by  plans  for  the  reformation  of  the  Inns  of 
Court.  By  opening  two  campaigns  at  once,  Lord  Selborne  gave  his 
critics  an  opportunity  of  which  they  were  not  slow  to  take  advan- 
tage; in  the  debate  of  July,  1871,  Sir  George  Jessel  secured  a 
temporary  victory  by  appealing  to  the  conservatism  of  the  profes- 
sion. After  some  years  of  barren  controversy,  the  Quarterly  Review 
(Jan.  1875)  summed  up  the  results,  and  Lord  Selbome,  much  to  his 
dismay,  was  described  as  the  unconscious  instrument  of  those 
wicked  attorneys  who  wished  to  'break  down  the  eternal  and 
immutable  distinction  between  solicitors  and  barristers.  When,  at 
a  later  date,  Lord  Russell  of  Killowen  set  forth  in  eloquent  language 
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his  views  in  regard  to  legal  education,  he  was  met  with  arguments 
of  an  equally  convincing  nature. 

Until  a  recent  date  it  was  the  settled  policy  of  the  Council  to 
decline  all  proposals  which  involved  co-operation  with  the  Universi- 
ties. In  1894  the  Law  Faculty  of  Oxford  suggested  that  a  degree 
in  law  ^,  with  honours  of  the  first  or  second  class,  should  be  accepted 
as  a  certificate  in  certain  subjects,  and  that  the  Inns  of  Court  should 
institute  an  examination  in  Conveyancing  and  Procedure  for  gradu- 
ates in  law.  The  Council  gave  us  a  courteous  hearing,  but  they 
did  not  see  their  way  to  recognize  any  teaching  that  was  given 
outside  the  limits  of  their  own  rather  narrow  scheme. 

When  the  University  of  London  was  reconstituted  in  1898,  the 
Commission,  of  which  Lord  Davey  was  Chairman,  made  certain  pro- 
posals to  the  Inns  of  Court  It  was  suggested  that  the  four  Inns 
should  be  named  Schools  of  the  University,  or  that  the  Council 
should  be  named  a  School  on  their  behalf,  and  the  invitation  was 
so  worded  as  to  leave  them  free  to  consider  whether  and  to  what 
extent  they  would  co-operate  in  the  educational  work  of  the  Uni- 
versity. This  proposal  was  considered  by  a  joint  committee^  and 
in  the  event  it  was  curtly  declined.  No  reasons  were  given,  and  no 
hope  was  held  out  that  the  Inns  would  co-operato  on  any  terms. 

I  venture  to  say  that  the  form  of  their  answer  has  put  the 
Inns  of  Court  entirely  in  the  wrong.  At  the  same  time,  it  was 
hardly  to  be  expected  that  these  honourable  societies,  whidi  are  six 
centuries  old,  would  welcome  the  proposal  that  they  should  be 
recognized  as  departments  of  a  new  teaching  University.  I  am 
glad  to  be  assured,  on  high  authority,  that  even  in  the  Council  itself 
it  is  felt  that  the  position  taken  up  in  January,  1900,  is  becoming 
untenable.  There  must,  ultimately,  be  some  understanding,  some 
division  of  labour,  between  the  Universities  and  the  Inns,  on  the 
lines  suggested  by  the  Oxford  Law  School  And  if  we  can  come 
to  an  agreement  on  certain  points  of  principle,  I  believe  that  the  co- 
operation suggested  would  be  of  the  greatest  possible  advantage  to 
succeeding  generations  of  law  students.  Speaking  merely  as  an 
individual,  I  will  try  to  indicate  what  we  may  reasonably  expect 
the  Inns  of  Court  to  do  at  the  present  juncture.  In  this  place  our 
only  concern  is  with  education ;  we  have  nothing  ta  say  to  any 
question  which  relates  only  to  the  government  of  the  Inns.  For 
my  own  part  I  feel  that,  while  the  Inns  are  by  no  means  perfect, 
they  are  probably  better  than  anything  we  could  obtain  by  setting 
in  motion  the  usual  process  of  what  is  called  reform.  We  do  not  need 

^  The  B.C.L.  degree  is  open  only  to  graduates  in  Arts,  or  in  some  special  oases 
others  admitted  as  of  equivalent  standing.  The  examination  of  undergraduates  in  the 
Honour  School  of  Jurisprudence  leads  only  to  the  Bachelor*s  degree  in  Arts. — En. 
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another  Commission,  for  the  facts  are  known.  We  need  not  run  the 
risks  of  legislation,  for  who  knows  what  might  happen  if  the  rules  of 
our  profession  were  submitted  to  the  enlightened  criticism  of  the 
present  House  of  Commons  ?  But^  without  raising  any  constitutional 
question,  we  may  with  perfect  propriety  represent  that,  in  the  interest 
of  students  and  teachers,  the  Council  of  Legal  Education  should 
be  authorized  to  introduce  certain  improvements  in  their  system. 

I  venture  to  suggest,  in  the  first  place,  that  the  Council  itself 
should  be  so  far  reconstituted  as  to  give  the  teachers  of  law  some 
share  of  administrative  power.  It  is  not  businesslike  to  entrust 
a  scheme  of  education  to  an  administrative  body  which  may  include, 
and  often  has  included,  not  one  member  who  is  or  has  been  a 
teacher.  The  Council  is  a  body  of  distinguished  men,  whose  joint 
opinion  on  any  question  within  their  competence  I  should  hesitate 
to  dispute.  But  the  more  I  see  of  their  joint  action,  the  less  am  I 
satisfied  as  to  their  competence  in  the  special  matters  assigned  to  them. 

In  the  second  place  it  is  not  too  much  to  ask  that  the  Council 
should  take  a  direct  interest  in  legal  study,  not  only  in  the  Inns  of 
Court,  but  in  other  places  where  barristers  receive  tiieir  training  or 
part  of  it.  The  Universities  will  be  only  too  glad  to  enjoy  the 
benefit  of  their  advice  and  recognition,  and  the  scheme  of  the 
Council  would  benefit  if  it  took  account  of  subjects  taught  else- 
where, for  which  the  Inns  may  be  unable  to  provide. 

Finally,  if  our  Chairman's  patience  is  not  exhausted,  I  should 
like  to  suggest  that  an  effort  should  be  made  to  revive  the  collegiate 
character  of  the  Inns  of  Court.  Surely  it  is  a  reproach  to  us  that 
a  student,  whether  he  comes  fi'om  Oxford  or  from  Singapore,  should 
spend  three  years  in  a  learned  society  without  once  coming  into 
contact  with  its  governing  members.  Surely  he  ought  to  receive 
some  measure  at  least  of  the  guidance  which  a  freshman  receives 
when  he  enters  a  good  College  ^  And  this  brings  me  round  to  the 
point  at  which  I  staiied.  I  spoke  of  providing  a  centre,  or  centres, 
of  legal  study  in  this  neighbourhood,  and  of  the  need  of  a  library, 
or  libraries,  maintained  for  the  use  of  students.  The  University 
may  be  too  poor  to  think  of  such  things ;  the  Inns  of  Court  are  not 
rolling  in  wealth  as  some  people  suppose,  but  they  can  well  afford 
to  do  what  I  now  respectfully  suggest. 

These,  I  repeat,  are  merely  the  views  of  an  individual,  unwilling 
to  disturb  any  old  custom,  but  sadly  conscious  of  our  wasted  oppor- 
tunities and  defective  methods.  I  am  as  a  voice  crying  in  the 
wilderness,  in  the  hope  that  some  friendly  response  may  be  heard 
from  the  courts  of  the  Temple,  or  from  the  squares  of  Lincoln*s  Inn. 

T.  Ealeiqh. 

^  [Dr.  Blake  Odgers,  the  Director  of  Studies,  is  to  be  found  at  certain  reasonable 
times  at  the  Offices  of  the  Council.— Ed.] 
VOL.  XXIII.  T 
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IT  seems  desirable  to  state,  with  some  emphasis,  at  the  outset 
of  these  remarks,  that  they  are  offered  in  a  purely  private 
capacity.  The  fact  that  the  writer  holds  an  official  post  in  con- 
nexion with  one  of  the  great  professional  bodies  to  which  the 
interests  of  the  legal  profession  are  confided,  ought,  presumably,  to 
afford  a  guarantee  that  he  wiites  with  some  knowledge  of  the 
facts,  and  under  some  sense  of  responsibility.  But  what  he  writes 
must  not  be  taken  &s  evidence  of  the  views  of  that  body ;  still  less 
as  in  any  way  pledging  that  body  to  any  course  of  action.  The 
suggestions  which  follow  are  simply  the  outcome  of  the  writer's 
experience,  now  extending  over  more  than  twenty  years,  as 
a  teacher  of  law  under  divers  conditions  and  in  divers  places. 

It  is  hardly  necessary,  at  the  present  day,  to  offer  any  apology 
for  insisting  on  the  importance  of  a  study  of  legal  principles,  as 
distinct  from,  and  in  addition  to,  familiarity  with  legal  practice. 
The  old-fashioned  type  of  lawyer,  who  regarded  a  rule-of-thumb 
acquaintance  with  forms  and  precedents  as  an  adequate  preparation 
for  the  life-work  of  a  great  profession,  is  almost  as  extinct  as  the 
old-fashioned  surgeon,  who  looked  upon  a  good  bedside  manner  as 
the  chief  or  only  requisite  of  a  fully-equipped  medical  man.  On 
the  other  hand,  the  theorist  who  (if  he  ever  existed)  regarded  an 
academic  training  as  a  sufficient  preparation  for  legal  practice,  is 
no  longer  to  be  found  among  us — personally,  the  writer  has  never 
succeeded  in  finding  him.  The  properly  equipped  lawyer,  whether 
barrister  or  solicitor,  is  the  man  who  combines  with  a  sound  know- 
ledge of  principles  a  familiarity  with  practical  details  and  an 
experience  of  human  nature.  Absence  of  the  first  of  these  two 
qualifications  has  led  in  the  past^  not  alone  to  costly  blunders,  but 
to  unworthy  chicane.  Absence  of  the  latter  (if  it  ever  existed) 
would  lead  to  unpractical  vagueness.  It  is  necessary  in  the 
interests  of  the  community,  of  individual  clients,  and,  above  all, 
perhaps,  of  the  legal  profession  itself,  that  the  average  lawyer 
should  combine  these  two  qualities  in  his  professional  outfit. 

It  is,  perhaps,  somewhat  surprising  to  find  that,  in  a  community 
such  as  ours,  a  man  may  become  a  fuUy-fledged  barrister  without 
having  undergone  any  practical  training.  Doubtless  the  fact  that 
barristers  do  not  come   directly   into   contact  with   lay  clients, 
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renders  this  anomaly  comparatively  harmless.  Doubtless  any 
aspirant  who  intends  seriously  to  practise  at  the  bar  will  take  care 
to  become  a  pupil  in  the  chambers  of  one  or  more  barristei*s,  and 
also,  if  he  is  wise,  to  gain  some  experience  in  a  solicitor's  office. 
But,  whilst  the  attainment  of  the  degree  of  barrister-at-law  might 
still  be  left  open  to  the  mere  theorist,  it  is  well  worthy  of  con- 
sideration whether  a  man  should  be  licensed  to  practise  at  the  Bar 
without  satisfying  the  authorities  that  he  has  taken  some  steps  to 
acquire  practical  experience.  The  statutory  minimum  of  three 
yeai*s'  service  under  articles,  exacted  of  every  intending  solicitor, 
seems  thoroughly  sound  ;  certainly  it  is  not  proposed  to  call  it  in 
question  here.  Doubtless  there  are  cases  in  which,  owing  to 
the  character  of  his  principal's  piuctice^  the  articled  clerk  who 
serves  even  the  full  period  of  five  years  has  little  opportunity  of 
learning  more  than  a  fragment  of  the  practical  work  of  a  solicitor  ; 
and  it  may  in  the  future  be  a  matter  for  consideration  whether  the 
responsibility  of  taking  articled  clerks  should  not  be  restricted  to 
solicitors  who  can  give  some  satisfactory  proof  of  being  able  to 
afford  them  the  opportunity  of  all-round  experience.  Doubtless,  in 
some  still  rarer  cases,  the  principal,  .either  from  carelessness  or 
self-interest,  fails  to  do  the  best  for  his  articled  clerk  with  the 
opportunities  at  his  disposal  But,  on  the  whole,  it  seems  true  to 
say,  that  the  average  articled  clerk,  if  he  is  moderately  intelligent 
and  willing  to  work,  acquires  a  fair  experience  of  the  forms  of  his 
profession  during  his  service  under  articles.  If  he  is  in  a  small 
office,  he  sees  pretty  well  all  that  is  going  on  all  the  time ;  and  is 
often  trusted  with  responsible  work.  If  he  is  in  a  large  office,  he 
serves  in  each  department  in  turn  under  managing  clerks  of 
experience ;  and,  if  he  has  less  responsibility,  he  has  more  variety. 
At  any  rate,  the  statutory  restriction  which  prohibits  any  solicitor 
having  more  than  two  articled  clerks  at  the  same  time,  affords  some 
degree  of  protection  to  the  clerk ;  and  there  have  been  cases  in 
which  a  similar  disciplinary  i*ule  would  have  been  advantageous  to 
bar  students. 

It  is  when  we  turn,  however,  from  the  practical  training  of  the 
future  lawyer  to  his  education  in  the  principles  of  law,  that  the 
defects  of  present  arrangements  become  manifest.  Broadly  speaking, 
the  only  test  of  such  education  demanded,  either  of  the  future 
banister  or  of  the  future  solicitor,  as  a  condition  of  admittance  to 
the  full  exercise  of  professional  rights,  is  the  fallacious  test  of 
written  examination ;  for  it  will  hardly  be  denied  that  the  small 
additional  viva  voce  tacked  on  to  the  Bar  examinations  is  little  more 
than  a  form.  Moreover,  this  written  examination,  though  it  has 
greatly  improved  in  recent  years,  suffers  from  grave  defects.     In 
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some  oases  it  deals  only  with  certain  parts  (determined  somewhat 
by  chance)  of  a  given  subject ;  thus  encouraging  fragmentary  know- 
ledge, or,  at  least,  premature  specialism.  In  other  cases,  it  attempts 
to  cover  far  too  many  subjects  at  one  and  the  same  time,  and  puts 
a  premium  upon  rapidity  of  answering ;  thus  encouraging  reliance 
on  memory  and  superficial  knowledge,  rather  than  intelligence,  the 
exercise  of  the  i-easoning  faculties,  and  thoroughness.  In  any 
case,  luck  must  enter  very  largely  into  a  test  conducted  under  the 
necessary  conditions  of  the  ordinary  written  examination.  Which 
of  us  would  allege  that  he  could  confidently  pronounce  as  to 
the  attainments  of  a  candidate  from  a  perusal,  among  a  hundred 
other  sets  of  answers,  of  his  written  replies  to  a  set  of  arbitrarily 
chosen  questions  1  The  candidate  may  have  been  cleverly  coached 
by  an  astute  crammer  whose  one  object  is  to  get  him  through  the 
examination,  and  who  has  skilfully  cast  the  horoscope  of  the 
papers.  If  that  be  the  case,  what  is  the  likelihood  that  the  can- 
didate will  remember,  in  six  months'  time,  the  rules  which  he  does 
not  even  now  understand  ?  Or  again,  the  candidate  may  be  really 
an  honest  student  with  a  very  fair  knowledge  of  his  subject ;  but 
he  may  have  been  unlucky  in  getting  a  paper  which  fastened  on 
his  weak  points.  Perhaps  the  disappointment  may  do  him  no  harm 
in  the  long  run ;  for,  being  an  honest  student,  he  will  work  hard 
and  try  again.  But  the  result  will  not  speak  well  for  the  efficiency 
of  the  written  examination  as  a  test ;  any  more  than  the  large 
percentage  of  failures,  both  in  the  Bar  Final  and  the  examinations 
of  the  Law  Society,  speaks  well  for  its  efficiency  as  a  guarantee  of 
successful  study.  During  the  last  three  years,  the  proportion  of 
failures  at  the  Bar  Final  has  been,  as  nearly  as  possible,  20  per  cent. 
During  a  similar  period,  the  proportion  of  failures  in  the  Solicitors* 
Final  has  been  33*16  per  cent.  These  figures  evidently  leave  some- 
thing to  be  desired. 

What  is  really  wanted  is,  not  that  a  candidate  shall  be  able  to 
accomplish  a  tour  de  force  by  negotiating  a  flight  of  hurdles  at  the 
end  of  his  studeift's  course,  but  that  there  shall  be  some  more  satis- 
factory guarantee  that  he  has  been  made  familiar,  thoroughly  and 
systematically,  with  the  whole  of  the  ground  over  which  he  is  to 
act  as  a  guide  during  his  professional  life.  The  present  arrange- 
ments do  afibrd  some  such  guarantee,  at  least  in  the  case  of 
solicitors,  so  far  as  a  knowledge  of  business  forms  is  concerned 
They  afford  none,  or  next  to  none,  so  far  as  a  knowledge  of  the 
principles  of  law  is  concerned.  And  the  question  is:  whether, 
with  the  means  at  our  disposal,  some  such  guarantee  may  not  be 
afforded.  And  although,  perhaps,  the  time  has  hardly  yet  come 
for  making  such  a  guarantee  an  essential  condition  of  admittance 
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to  the  profession ;  yet,  with  the  greatly  improved  facilities  whioh 
have  recently  been  established,  both  in  London  and  the  provinces,  it 
would  seem  that  an  opportunity  exists  of  encouraging  its  adoption 
on  lines  already  familiar  in  practice. 

As  is  well  known,  the  normal  period  of  service  under  articles 
required  of  an  intending  solicitor  is  five  years  ;  but,  in  the  case  of 
articled  clerks  who  have  obtained  a  degree  before  entering  into 
articles,  this  period  is  reduced  to  three  years,  and,  in  the  case  of 
men  who  have  passed  with  distinction  the  London  matriculation 
examination,  to  four.  When  the  degree  in  question  has  been 
obtained  at  Oxford  or  Cambridge,  or  at  one  of  the  newer  univer- 
sities which  have  been  founded  during  recent  years  in  the  provinces, 
the  possession  of  a  degree  affords  some  evidence  that  the  mind  of 
the  student  has  been  trained  by  educational  experts ;  for,  though 
in  theory  no  evidence  of  training  is  required  as  a  condition  of  the 
award  of  a  degree  at  Oxford  or  Cambridge,  yet  the  requirement  of 
residence,  under  the  special  circumstances  of  Oxford  and  Cambridge 
life,  practically  guarantees  such  training.  It  is  true  that  the  degree 
which  exempts  from  two  years  of  service  need  not  be  a  degree  in 
law ;  and  this  fact  is,  doubtless,  anomalous.  But  the  desire  on  the 
part  of  the  professional  authorities  to  encourage  liberal  culture, 
combined  with  the  conviction  (no  doubt  correct)  that  a  systematic 
course  of  training  in  any  subject  renders  the  student  thus  trained 
better  able  to  undertake  unaided  the  study  of  any  other  subject, 
explains,  if  it  does  not  entirely  justify,  the  anomaly.  In  the  case 
of  the  degi*ees  of  London  University,  by  far  the  larger  proportion 
of  which  (in  the  faculties  Of  arts  and  law)  are  still  obtained  by 
*  external '  students,  the  anomaly  is  still  greater,  and,  in  fact,  difficult 
to  defend ;  for  in  these  cases  it  is  again  the  fallacious  and  inade- 
quate test  of  written  examination  which  is  the  sole  guarantee.  The 
same  remark  applies,  with  even  greater  force,  to  the  exemption 
accorded  to  London  students  who  matriculate  in  the  First 
Division. 

Is  there  any  reason  why  this  moderate  exemption  from  part  of 
the  full  five  years'  period  of  service  shall  not  be  extended  to  men 
who  have  been  specially  trained  in  the  study  of  the  law  in 
a  properly  equipped  law  school,  under  conditions  prescribed  by 
Parliament,  by  the  judges,  or  by  the  professional  authorities,  as 
the  case  may  be  ?  There  would  be  little  difficulty  in  prescribing 
such  conditions.  They  exist  on  both  sides  of  us — north  of  the 
Tweed  and  south  of  the  Channel.  In  France,  the  State  directly 
prescribes  a  certain  number  of  subjects  (in  some  cases  with  options, 
in  others  without),  a  certain  number  of  '  inscriptions/  or  courses 
of  attendance  at  lectures,  a  certain  number  of  'conferences,'  or 
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informal  classes,  and  a  certain  number  of  tests  (much  more  com- 
plete and  systematic  than  any  written  examination  on  a  large 
scale),  for  the  candidate  who  seeks  to  enter  any  of  the  various 
branches  of  the  legal  profession  or  the  legal  service  of  the  State. 
These  conditions  may  be  fulfilled  at  any  of  the  thirteen  State  law 
schools  scattered  throughout  France,  or  any  of  the  five  '  free '  law 
schools  establbhed,  under  State  sanction,  at  Angers,  LiUe,  Lyons, 
Mai-seilles,  and  Paris.  Satisfactory  proof  of  due  fulfilment  of  these 
conditions  is,  of  course,  required ;  nor  is  there  any  difiiculty  in 
obtaining  it  from  the  authorities  of  the  difierent  schools.  The 
period  prescribed  ranges  from  two  to  three  years,  according  to  the 
grade  of  the  profession  which  the  candidate  seeks  to  enter ;  and  it 
should  be  observed  that  it  need  not  all  be  passed  at  the  same 
school.  A  student  may,  for  example,  put  in  his  first  two  years  at 
Caen,  and  his  third  at  Paris. 

Of  the  value  of  this  system  to  the  ordinary  student  there  can  be 
little  doubt.  Instead  of  finding  himself,  when  he  leaves  school, 
an  isolated  worker  under  a  small  group  of  men  who  are  far  too 
busily  engaged  in  the  hurry  of  practice  to  guide  his  uncertain 
steps  or  sympathize  with  his  difiiculties,  or  left  to  find  such 
spiritual  nourishment  as  he  may  from  the  picturesque  ceremony 
of  *  dining  in  hall '  with  men  whom  he  may  never  see  again,  the 
student  passes  his  days  among  men  of  his  own  age  and  standing, 
engaged  on  tasks  similar  to  his  own,  with  similar  hopes  and 
apprehensions,  and  surrounded  by  all  the  freemasonry  of  a  student 
world.  He  is  brought  into  daily  contact  with  teachers  whose 
express  business  it  is  to  help  him  over  his  difficulties,  to  encourage 
him  in  his  work,  to  advise  and  to  warn,  to  stimulate  him  to 
exertion,  and  to  applaud  his  success.  On  the  other  hand,  when 
he  leaves  the  law  school  and  goes  into  an  office  or  professional 
chambers,  he  is  able  to  devote  his  whole  energies  to  acquiring  the 
practical  art  of  his  profession  ;  he  is  no  longer  a  mere  schoolboy ;  he 
is  at  once  of  value  to  his  master ;  his  suggestions  are  received  with 
respect.  It  is  well  known,  for  example,  that  in  America,  where 
they  are  a  fairly  practical  people,  a  man  who  leaves  a  good  law 
school  with  satisfactory  certificates  of  character,  capacity,  and 
diligence,  is  eagerly  sought  after  by  practitioners,  who  would  have 
no  use  in  their  offices  for  a  lad  just  released  from  an  ordinary 
secondary  school. 

The  question  next  arises :  Have  we,  within  reasonable  reach 
of  the  ordinary  candidate  for  the  legal  profession,  such  facilities 
for  legal  training  as  would  justify  the  professional  authorities  in 
extending  recognition  to  them  1  This  question  naturally  falls  into 
two  parts,  {a)  as  it  affects  London,  {b)  as  it  affects  the  provinces. 
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So  far  as  it  affects  London,  the  answer  would  appear  to  be : 
that  there  are  abundant  materials  which;  with  a  little  organization, 
a  little  comity,  and  a  little  clearing  of  the  atmosphere,  might  foim 
a  nucleus  which,  while  at  present  serving  the  more  modest  purpose 
of  a  training  ground  for  English  lawyers,  might  ultimately  grow 
to  be  a  school  of  law  worthy  of  the  first  city  in  the  Empire,  and 
able  to  render  valuable  service  in  consolidating  and  developing 
that  Empire,  as  well  as  to  attract  to  itself  students  from  foreign 
lands. 

To  begin  with,  a  very  large  proportion  of  Bar  students  are,  or 
might  easily  be,  students  at  a  satisfSirCtory  London  school  of  law. 
Owing  to  the  practice  by  which  young  men  of  means  and  position 
enter  their  names  at  the  Inns  of  Court  without  any  definite 
intention  of  pursuing  their  legal  studies,  it  is  diflScult  to  say  what 
proportion  of  the  uncalled  members  of  the  Inns  consists  of  really 
bon&  fide  students ;  but  if  we  take  the  number  of  candidates 
presenting  themselves  for  the  Bar  Final  as  a  guide,  we  find  that, 
during  the  three  years  1904-6^  they  reached  the  substantial  total 
of  1,275.  ^^*om  tiiese  figures  must,  of  course,  be  deducted  a  sub- 
stantial number  to  represent  those  students  who  pursued  their 
legal  studies  at  Oxford  and  Cambridge,  at  Dublin,  and  at  the 
Scottish  and  younger  English  universities.  Probably  an  allowance 
^^  375  will  cover  these  cases.  Allowance  must  also  be  made  for 
those  students  who,  owing  to  failure  in  the  examination^  pi*esented 
themselves  on  more  than  one  occasion.  These  were,  as  we  Have 
seen,  rather  more  than  20  per  cent.  But,  even  with  these  allow- 
ances, the  number  of  Bar  students  reading  in  London  at  one  given 
time  can  hardly  be  less  than  700. 

Then  we  have  the  large  number  of  articled  clerks,  probably  close 
upon  8co,  actually  serving  in  London  offices,  or  in  offices  within 
easy  distance  of  London.  Presumably  these  men  would  find  it  no 
more  difficult  to  attend  a  law  school  than  an  office  in  London.  As 
a  mattei'  of  fact,  many  of  them,  even  under  existing  conditions, 
already  do  so.  It  may  be  suggested  that  we  ought  to  deduct  from 
this  number  those  men  who,  by  reason  of  the  attainment  of  a 
degree,  are  already  entitled  to  qualify  by  the  shortened  period  of 
service;  But  the  facts  show  that  the  Law  Society's  voluntary 
classes  contain  many  graduates  who  are  serving  only  for  three 
years.  Probably  even  moi'e  would  attend  the  ministrations  of 
a  more  complete  law  school.  And  another  very  important  group 
of  articled  clerks  who  would  be  likely  to  avail  themselves  of  the 
teaching  of  a  London  school  of  law  is  to  be  found  in  those  men 
articled  in  the  provinces,  who,  under  the  provisions  of  existing 
legislation,  come  up  to  London  to  serve  their  last  year  with  the 
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London  agents  of  their  principals.  It  is  difficult  to  estimate  their 
numbers  with  precision;  but  they  can  hardly  amount  to  less 
than  200.  Altogether,  it  is  probable  that  there  are  at  least  1,700 
students  qualifying  for  the  profession  of  the  law  in  London  at  any 
given  time. 

To  these  main  sources  of  material  must  be  added  the  small  but 
increasing  body  of  foreign  students  and  men  interested,  practically 
or  otherwise,  in  law  and  its  cognate  subjects.  The  London  School 
of  Economics  has  shown  how  much  may  be  done  for  a  class  of 
students  till  recently  believed  to  be  non-existent.  An  improved 
school  of  law  ought  to  be  equally  successful 

We  come  now  to  the  organization  provided  for  these  students. 
As  is  well  known^  the  public  provision  for  the  teaching  of  law 
in  London  is  confided  to  three  bodies --the  Council  of  Legal  Educa- 
tion (representing  the  Inns  of  Court),  the  Law  Society,  and  the 
University  of  london.  Except  for  the  fact  that  the  Inns  of  Coui-t 
(not  the  Council  of  Legal  Education)  and  the  Law  Society  are 
represented  on  the  Senate  of  the  University  of  London,  there  is  no 
connexion  between  these  three  bodies ;  in  the  matter  of  teaching 
arrangements,  there  is  absolutely  no  co-operation.  No  one  of  these 
bodies  prescribes  any  attendance  on  teaching  as  a  condition  of 
awarding  its  highest  privileges,  viz.  in  the  case  of  the  Council 
of  Legal  Education  and  the  Law  Society,  admittance  to  professional 
rights,  in  the  case  of  the  University,  the  award  of  a  degree.  In  all 
these  cases,  the  sole  condition  prescribed  is  what  the  writer  has 
ventured  deliberately  to  call '  the  &llacious  test  of  written  examina- 
tion.' It  is  true  that  the  Council  of  Legal  Education  puts  a  certain 
amount  of  pressure  upon  its  candidates  for  admission  to  the  Bar, 
by  selecting  for  examination  those  topics  which  have  recently  been 
taught  by  its  staff,  and  by  giving  its  teaching  staff  a  share  in  the 
conduct  of  its  qualifying  examinations ;  and  that  the  University  of 
London  separates  its  candidates  into  ^  external '  and  '  internal.'  But 
the  examiners  of  the  Law  Society  do  not  even  know  which  of  their 
candidates  have  attended  the  Society's  classes ;  and  the  Examina- 
tion and  Education  Committees  of  the  Society  are  wholly  distinct 
bodies.  Moreover,  additional  fees  are  charged  for  the  Law  Society's 
classes,  which  are  not  paid  by  those  articled  clerks  who  do  not 
attend  them;  while  the  claims  of  office  work  on  the  average 
articled  clerk  (especially  in  his  later  years  of  service)  are  sub- 
stantial, and  the  Society's  classes  are,  on  that  account,  practically 
confined  to  the  hours  between  4  and  7  p.m. 

In  the  circumstances,  the  popularity  of  the  classes  of  the  Council 
of  Legal  Education  and  the  Law  Society  may  fairly  be  described 
as  remarkable.     During  the  past  four  years,  an  average  of  780 
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different  students  have  attended  the  classes  of  the  Council  of  Legal 
Education,  while^  during  the  same  period,  the  attendance  at  the 
Law  Society's  classes  during  each  session  has  averaged  234. 
Other  important  facts  are  the  steadiness  and  the  tendency  to 
increase  manifested  in  each  case.    The  actual  figures  are: — 

Council  of  Legal  Education,  Law  Society. 

1903.  764.  1903-4,         212. 

1904.  749.  i9<>4-5-         ^14- 

1905.  767.  1905-6-         235. 

1906.  839.  1906-7.         278. 

And  yet  the  ]x)tal  number  of  articled  clerks  has  declined  during 
the  period  covered ;  so  that  the  rise  of  the  Law  Society's  classes,  at 
any  rate,  has  been  achieved  in  a  falling  market. 

On  the  other  hand^  though  the  figures  are  not  available  for 
outsiders,  it  is  a  fairly  open  secret  that  the  ordinary  legal  classes 
of  the  colleges  of  the  University  of  London  have  been  sparsely 
attended;  in  some  cases,  at  least,  so  sparsely  as  to  cause  the 
abandonment  of  projected  courses.  It  is  true  that  there  have  been 
exceptions  in  the  case  of  special  subjects,  such  as  those  taught  by 
the  Quain  Professor  of  Jurisprudence  and  the  Professor  of  Roman- 
Dutch  Law ;  that  is  to  say,  in  subjects  in  which  there  has  been  no 
competition  by  the  professional  bodies.  But  experience  seems  to 
show  clearly  that  the  teaching  of  the  professional  authorities  is 
preferred  by  the  vast  majority  of  students.  It  shows  more  than 
this ;  namely,  that,  so  long  as  the  teaching  of  the  difierent  profes- 
sional bodies  is  kept  distinct,  the  students  of  each  will  resort 
exclusively  to  its  class  rooms,  though  the  others  are  open  to  them. 
For  Bar  students  may  attend  the  classes  of  the  Law  Society ;  and 
articled  clerks  may  attend  those  of  the  Council  of  Legal  Education. 
But  neither  do  so,  to  any  appreciable  extent. 

The  defects  of  these  otherwise  satisfactory  arrangements  are, 
naturally,  waste  of  energy^  imperfect  development,  inconvenience 
to  students,  restricted  opportunities,  a  limited  sphere  of  teaching, 
and,  perhaps  most  important  of  all,  lack  of  the  stimulating  influence 
which  the  corporate  life  of  a  great  and  powerful  school  of  law 
would  have  upon  teachers,  students,  and  the  legal  profession  at 
large.  Whilst  it  may  be  granted  that  there  are  some  subjects 
which  are  specially  suitable  for  one  branch,  rather  than  the  other, 
of  the  profession,  the  great  bulk  are  common  to  both.  And 
whereas,  by  the  existing  arrangements,  they  are  taught  three  times 
over,  in  practically  the  same  way,  they  might,  in  a  better  organized 
system,  without  any  increase  of  stafi*,  be  gi'aded  in  a  manner 
suitable  to  the  difierent  capacities  and  attainments  of  difierent 
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classes  of  students,  at  hours  arranged  to  suit  different  requirements, 
and  in  a  more  complete  way.  With  the  greater  scope  thus  afforded, 
gi'eater  inducements  would  be  offered  to  teachers  to  specialize  in 
those  branches  for  which  they  have  peculiar  aptitude;  and  a 
genuine  and  wholesome  competition,  instead  of  the  present  delusive 
overlapping,  might  be  established  among  them.  Further,  in  ways 
which  it  is  not  necessary  to  specify  in  detail,  a  gi*eat  united  school 
of  law  might  render  services  to  the  community  which  are  not  open 
to  the  present  imperfectly  equipped  institutions.  Such  a  body 
might,  for  example,  undertake  legal  inquiries  referred  to  it  by  the 
various  government  offices,  might  co-operate  with  the  Selden  Society 
and  the  Society  of  Comparative  Legislation,  and  might  even 
suggest  amendments  in  law  and  procedure.  Space  forbids  the 
further  development  of  this  topic. 

So  manifest,  indeed,  are  the  advantages  of  better  organization, 
that  suggestions  in  this  direction  have  from  time  to  time  been  put 
forward ;  and  it  is,  in  fact,  more  in  the  choice  of  means  than  in  any 
difference  of  ideals,  that  the  difficulty  lies.  The  alternatives  pro- 
posed, so  far  as  is  known  to  the  writer,  are  three  in  number ;  and 
it  will  be  well  to  examine  them  separately. 

IL 

The  fii*8t  suggestion  has  never,  so  far  as  the  writer  is  aware,  been 
formally  promulgated ;  but  it  is  impossible  for  any  one  familiar 
with  the  atmosphere  of  the  discussion  to  doubt  that  it  animates  the 
minds  of  a  group  of  men  who  have  interested  themselves  in  the 
question,  or  that  ite  existence  has  done  much — more,  perhaps,  than 
anything  else — to  arouse  hostility  among  those  whose  goodwill  is 
essential  if  any  satisfactory  plan  is  to  be  carried  through.  The 
suggestion  is,  in  effect,  that  the  projected  school  of  law  shall  take 
the  form  of  a  faculty  of  the  University  of  London.  It  might  be 
deemed  sufficient  to  say,  with  regard  to  this  proposal,  that  no  one 
who  is  really  familiar  with  the  strength  of  professional  feeling 
on  the  subject,  could  regard  it  as  being  within  the  sphere  of 
practical  politics,  at  least  for  this  generation.  But  the  undoubted 
bona  fides  of  its  supporters  deserves  a  more  considerate  treatment ; 
for,  until  they  are  convinced  that  there  are  really  good  reasons  for 
the  hostility  which  it  provokes,  they  will  hardly  be  likely  to  enter 
heartily  into  any  alternative  scheme. 

It  must  be  pointed  out,  then,  that  in  seeking  to  absorb  the 
teaching  functions  of  the  Inns  of  Court  and  the  Law  Society,  the 
University  of  London  is  proposing  a  bargain  of  a  very  one-sided 
character.     The  Inns  of  Court  are  bodies  rejoicing  in  the  prestige 
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attaching  to  venerable  traditions,  to  great  professional  and  social 
influence,  to  the  possession  of  unique  buildings  and  considerable 
wealth  (a  substantial  portion  of  which  they  devote  to  legal  educa- 
tion), and,  perhaps  most  important  of  all,  to  the  actual  allegiance 
of  a  large  body  of  students.  The  Law  Society,  though  not  so  old, 
nor  so  wealthy,  exercises,  through  its  8,000  members,  and  by  virtue 
of  its  statutory  powers  and  representative  character,  an  influence 
almost;  if  not  quite  equal  to  that  of  the  Inns  of  Court.  It  has 
also,  in  present  existence,  a  large  body  of  able  and  enthusiastic 
students.  The  Inns  of  Court  and  the  Law  Society  both  have  large 
teaching  staffs,  maintained  at  a  substantial  cost.  Both  are,  in  the 
most  obvious  sense  of  the  word,  national  institutions;  for  they 
represent  and  control,  without  rivals,  the  two  branches  of  which 
the  national  profession  of  the  law  is  composed. 

The  University  of  London,  on  the  other  hand,  at  any  rate  as 
a  teaching  body,  is  a  very  youthful  institution.  Even  if  it  can  be 
said  to  have  produced  the  eminent  lawyers  on  whom  it  has  con- 
ferred degrees,  its  legal  roll  of  honour  cannot  be  compared  for 
a  moment  with  those  of  the  older  universities.  It  has  no  consider- 
able funds  which  it  can  devote  to  legal  education.  It  is,  of  course, 
a  delicate  matter  to  compare  its  teaching  staff  with  those  of  the 
Inns  of  Court  and  the  Law  Society.  But  at  least  it  seems  permis- 
sible to  say  that,  though  it  includes  eminent  names,  it  is  at  least  not 
obviously  superior  in  experience  and  attractiveness ;  for  its  students 
are  but  a  handful  compared  with  those  of  the  latter  bodies.  The 
University  labours  under  the  disadvantage  of  a  constitution  which 
(as  the  writer  ventured  to  predict  in  giving  evidence  before  the 
Gresham  Commission)  is  so  complicated  that  it  is  almost  impossible 
to  do  business  with  it^.  Above  all,  so  long  as  it  adheres  to  its 
narrow  policy  of  not  admitting  ad  eufideni  gradum^  it  can  never 
be  a  national  university ;  for  its  members  will  inevitably  be 
confined  to  a  section  of  the  community,  and  will  not  include  the 
members  of  those  older  universities  which,  by  their  prestige  and 
social  advantages,  will  long  continue  to  attract  the  flower  of  the 
nation.  Absorption  in  the  University  of  London  would  almost 
certainly  deprive  the  projected  law  school  of  the  support  of  the 
older  universities,  and  give  it  a  sectarian  character. 

The  second  suggestion  has  been  definitely  propounded  on  several 
occasions ;  for  example,  by  Mr.  Justice  Walton  at  a  public  dinner 
of  London  graduates  held  a  few  months  ago,  and,  in  effect,  though 
not  in  so  many  words,  by  Sir  Thomas  Raleigh,  in  the  able  address 


^  The  writer  18  quite  pi*epared  to  give  instances  within  his  own  experience  to 
Justify  this  statement 
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delivered  at  King's  College,  London,  in  November  last,  and  now 
republished  here  (see  p.  258  above).  Though  details  appear  to 
be  wanting,  the  principle  of  the  suggestion  we  are  now  con- 
sidering is :  that  there  shall  be  a  division  of  functions  between 
the  professional  bodies  and  the  University  of  London ;  the  former 
undertaking  the  professional  side  of  legal  education,  the  latter  the 
academic.  This  proposal  is,  apparently,  so  much  more  reasonable 
than  the  first  suggestion,  that  it  is  prima  fiacie  attractive.  It  is 
only  when  it  is  examined  with  some  attention^  that  its  weakness 
becomes  manifest. 

Li  the  fii*st  place,  it  may  be  gravely  doubted  whether  the  dis- 
tinction between  professional  and  academic  studies,  upon  which  it 
i*ests,  really  exists,  or,  at  any  rate^  whether  it  can  be  made  the 
basis  of  a  division  of  teaching  functions.  There  is  a  real  dis- 
tinction between  the  practice  and  the  principles  of  law ;  but  the 
former  can  only  be  learned  in  chambers  or  the  office,  the  latter 
alone  is  the  concern  of  the  teacher  of  law  in  the  ordinary  accept- 
ance of  the  words.  And  when  one  comes  to  the  principles  of  law, 
it  seems  more  than  doubtful  whether  they  can  be  taught  profession- 
ally as  distinct  from  academically.  So  far^  at  least,  as  the  writer 
is  concerned,  he  has  not  found  any  occasion  to  alter  his  tnetAods  of 
teaching,  in  migrating  from  a  university  to  a  professional  school. 
The  law  is  the  same,  whether  you  teach  it  to  university  students 
or  to  articled  clerks ;  the  intelligence  of  the  latter  is  quite  as  great 
as  that  of  the  former,  the  difference  in  their  previous  training  com- 
paratively small,  for,  while  law  is  not  usually  a  post-graduate  study 
in  English  universities,  there  are  many  graduates  amongst  both 
'  Bar  students  and  articled  clerks.  Doubtless  an  intelligent  teacher 
would  vary  his  illustrations  to  suit  the  circumstances  of  his 
audience ;  but  then,  ex  Aypot/im,  in  the  case  we  are  considering, 
the  cii*cumstances  of  the  so-called  academic  and  professional 
audiences  would  be  the  same.    So  even  this  distinction  fails. 

But  if  Mr.  Justice  Walton's  suggestion  means  that  certain  legal 
subjects  are  to  be  labelled  *  academic,'  and  that,  with  regard  to 
these,  there  is  to  be  a  '  schedule  of  forbidden  industries '  for  the 
Council  of  Legal  Education  and  the  Law  Society,  then,  with  very 
great  respect,  the  writer  ventures  to  think  that  his  scheme  is  not 
only  unpractical,  but  unjust.  Does  Mr.  Justice  Walton  really 
think  that  the  Council  of  Legal  Ekiucation  or  the  Law  Society 
would  consent  to  fetter  themselves  in  developing  their  teaching 
systems  in  the  way  that  they  deem  best?  And  would  it  be  fair 
to  prohibit  students  availing  themselves  of  the  teaching  of  Dr.  Bate 
and  Mr.  Leonard,  for  example,  in  Jurisprudence  or  Roman  Law,  or 
the  teaching  of  the  writer's  colleague  Mr.  Uthwatt  in  the  latter 
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subject,  or  even  of  the  writer  himself  in  Jurisprudence  or  the 
History  of  English  Law  ?  Such  a  system  would  appear  to  com- 
bine all  the  drawbacks  of  protection  with  none  of  its  advantages. 
Obviously,  the  proper  couree  is  to  give  the  student  complete  free- 
dom of  choice,  in  the  hope  that  the  best  teaching  will  attract  the 
largest  audiences.  What  is  wanted  is,  not  to  heighten  the  barriers 
which  already  exist,  but  to  sweep  them  away. 

But  perhaps  the  most  important  thing  to  be  said  about  this 
second  scheme  is :  that  it  has  virtually  been  in  operation  for  half 
a  century,  with  results  which,  apparently,  are  not  satisfactory  to 
the  university.  It  is  ti'ue  that  the  teaching  faculty  in  the  university 
itself  has  only  been  in  existence  a  very  short  time ;  but  the  con- 
stituent colleges,  University  and  King's,  have  offered  teaching  in 
law  for  a  long  while,  of  course  principally  with  a  view  to  the 
studies  for  a  degree.  And  I  assume  that  the  proposal  at  present 
under  discussion  contemplates  a  veiy  considerable  increase  in  the 
number  of  London  graduates  in  law  as  the  result  of  its  operation. 
This  is,  in  fact,  the  one  substantial  inducement  which  the  univer- 
sity has  power  to  offer  in  return  for  its  demands — the  bestowal  of 
degrees  in  law. 

But  here  again  the  same  reflection  occurs :  that  the  university 
has  been  offering  degrees  in  law  for  a  considerable  time ;  and  so 
the  offer, /?«•  ae^  is  nothing  new.  It  is,  no  doubt,  true  that  a  degree 
is  a  tempting  object  of  ambition  to  a  considerable  number  of  legal 
students.  That  truth  is  evidenced  by  well-known  facts,  the  most 
indubitable  being  that,  under  existing  arrangements,  a  very  con- 
siderable number  of  legal  degrees  have  been  obtained  from  the 
university.  But  it  is  evident  that  what  the  university  desires  is, 
that  some  pressure  shall  be  exerted  by  the  Inns  of  Court  and  the 
Law  Society  to  induce,  or  even  to  compel,  law  students  to  take 
London  law  degrees,  and  not  only  London  law  degrees,  but 
'  internal '  degrees,  i.  e.  degrees  conferred  as  the  result  of  attendance 
on  the  teaching  of  the  university.  Now  a  law  degree  is  a  laudable 
subject  of  ambition ;  and,  as  an  inducement  to  the  pursuit  of  a 
broader  and  more  complete  legal  education,  it  may  have  great 
value.  Certainly  the  Inns  of  Court  and  the  Law  Society,  espe- 
cially the  latter,  have  shown  themselves  quite  disposed  to  encourage 
their  students  to  obtain  it.  The  Council  of  Legal  Education 
exempts  those  of  its  students  who  have  graduated  in  Law  from 
a  part  of  its  qualifying  examinations.  The  Law  Society  exempts 
students  similarly  endowed  from  all  the  legal  part  of  its  Inter- 
mediate examination.  But  it  is  possible  to  pay  too  highly  for 
a  privilege,  especially  for  a  privilege  which  is  not  indispensable. 

The  third  and  last  scheme  which   has  been  put  forward  as 
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a  solution  of  the  problem  is  that  contained  in  the  proposals  drawn 
up  by  Sir  Robert  Finlay  as  Attorney-General  in  the  late  Govern* 
ment.  It  proposed,  in  effect,  the  creation  of  a  school  of  law, 
nominally  new  and  independent,  in  reality  a  federation  of  most  of 
the  bodies  at  present  engaged  in  the  teaching  of  law,  together 
with  nominees  of  the  Lord  Chancellor  and  the  Secretaries  of  State 
for  the  Colonies  and  India,  the  latter  as  representative  of  the 
interests  of  the  large  number  of  colonial  and  Indian  students  who 
regularly  pursue  their  legal  studies  in  England,  and,  it  may  be 
also,  of  the  interest  of  the  Government  of  India  in  the  training  of 
its  civil  servants.  Upon  the  governing  body  of  the  school,  these 
various  authorities  were  to  be  represented,  with  a  substantial 
preponderance  for  the  professional  authorities ;  that  is  to  say,  the 
Inns  of  Court  and  the  Law  Society.  If  the  scheme  had  been 
can*iod  into  effect,  the  Council  of  Legal  Education  would  have 
nominally  disappeared ;  in  reality,  the  members  of  the  Council 
would  have  become  the  representatives  of  their  respective  Inns 
on  the  governing  body  of  the  school.  The  existence  of  certain 
funds  in  Court,  which  had  been  secured,  largely  through  the 
persistence  of  the  Law  Society,  for  the  benefit  of  legal  education, 
was  the  fortunate  accidental  cause  of  bringing  the  scheme  into 
the  hands  of  the  Attorney-General,  as  Minister  of  the  Crown. 
Happily,  the  Attorney-General  is  also  the  Leader  of  the  Bar^  and, 
therefore,  the  official  mouthpiece  of  the  senior  branch  of  the  legal 
profession.  Mr.  (now  Sir  John)  Gray  Hill,  the  then  President  of 
the  Law  Society,  and,  therefore,  the  official  mouthpiece  of  the 
junior  branch,  was,  like  Sir  Robei*t  Finlay,  a  warm  advocate  of 
legal  education.  It  was,  therefore,  possible  to  propose  in  the 
scheme,  as  was  in  fact  done,  that  the  sums  at  present  devoted  by 
the  Inns  of  Court  and  the  Law  Society  respectively  to  the  work 
of  legal  education,  should  be  combined  with  the  income  of  the 
substantial  fund  in  Court,  and  placed  under  the  administration  of 
the  body  in  which  both  authorities  would  be  so  largely  represented. 
The  universities  were  not  asked  to  contribute  any  funds;  they 
were  invited,  nevertheless,  to  co«operate  with  the  representatives 
of  the  Inns  of  Court  and  the  Law  Society  in  the  control  of  the 
school.  The  authority  of  the  Inns  of  Court  and  the  Law  Society, 
as  guardians  of  the  entrances  to  their  respective  branches  of  the 
profession,  was  left  absolutely  untouched ;  but  it  was,  of  course, 
understood  that  they  would  accord  substantial  recognition  to  the 
work  of  the  body  which  they  themselves  would  so  largely  control, 
and  in  the  prosperity  of  which  they  would  be  so  largely  interested. 
It  was  not,  however,  intended  that  the  new  school  should  devote 
its  energies  exclusively  to  the  work  of  educating  students  for  the 
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practice  of  the  law.  It  was  felt  that  the  increased  resources  and 
prestige  of  such  a  body  would  enable  it  to  undertake  some  of  that 
higher  educational  and  research  work  which  is,  at  present,  so 
lamentably  neglected  in  EIngland  alone  of  civilized  nations. 

As  is  well  known,  Sir  Robert  Finlay's  scheme,  though  it  was 
accepted  by  at  least  two  of  the  Inns  of  Court  and  the  Law  Society, 
failed  to  secure  the  approval  of  the  Inner  Temple,  and  was  thei*e- 
fore  dropped.  Whilst  its  fate  was  a  severe  disappointment  to 
many,  it  could  hardly  have  been  unexpected;  for  in  one  or  two 
respects  the  scheme  was  calculated  to  cause  needless  alarm,  and  to 
wound  susceptibilities.  And  it  had  one  great  defect ;  for  it  proposed 
a  constitution  which  did  not  permit  of  representation  of  the 
teaching  staff  on  the  governing  body  of  the  school. 

Nevertheless,  there  can  be  little  doubt  that  on  the  broad  lines  of 
Sir  Robert  Finlay's  scheme  will  ultimately  be  found  the  solution 
of  the  problem.  The  plan  has  more  than  one  great  positive  merit. 
It  continues  the  historical  tradition,  and  therefore  involves  a 
minimum  of  organic  change.  It  is  an  effoi*t  towards  that  great 
desideratum  of  English  education  in  almost  all  its  aspects — viz.^ 
co-ordination  of  existing  efforts.  It  would  enable  existing 
machinery  to  be  used  with  greater  effect,  by  the  simple  process 
of  re-arranging  time-tables  and  avoiding  duplication.  At  the  same 
time,  it  affords  an  excellent  starting-point  for  further  developments 
of  teaching  and  research.  It  proceeds  on  a  principle  which  has 
been  found  to  work  well  in  other  cases,  notably  in  that  inter- 
collegiate system  which  has  done  so  much  to  increase  the  efficiency 
of  the  older  English  universities.  It  affords  an  opportunity  for 
gratifying  the  legitimate  ambitions  of  the  Univei'sity  of  London  ; 
for  under  it  there  would  be  no  difficulty  in  'recognizing'  the 
classes  of  the  university,  always  supposing,  that  is^  that  the 
university,  on  its  pai-t,  were  willing  to  afford  corresponding  recogni- 
tion to  the  teaching  of  the  school,  as  a  qualification  for  its  '  internal ' 
degrees.  Last,  but  not  least,  the  scheme  has  actually  received  the 
sanction  of  three  of  the  five  great  bodies  whose  approval  is  essential 
to  its  success ;  while  the  other  two  have,  it  is  understood,  expressed 
informally  theii*  willingness  to  reconsider  it. 

On  the  other  hand,  the  scheme  proposes  no  revolutionary  changes. 
A  few  of  its  extreme  opponents,  no  doubt,  urged  that  it  would  lead 
to  fusion  of  the  two  branches  of  the  profession..  But  surely  no 
accusation  could  be  less  founded.  The  question  of  fusion  stands 
entirely  by  itself;  and,  personally,  the  writer  believes  that  few, 
if  any,  of  the  supporters  of  Sir  Robert  Finlay's  scheme,  in  either 
branch  of  the  profession,  are  in  favour  of  such  a  revolutionary 
change.    It  may  also  be  admitted  that  there  ai*e  certain  subjects 
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which  must  be  studied  by  the  intending  barrister,  while  they  are 
of  little  interest  to  the  intending  solicitor,  and  vice  versa ;  and  surely 
there  would  be  nothing  to  prevent  each  class  of  students  special- 
izing according  to  its  destiny.  But,  now  that  the  passage  from  one 
branch  of  the  profession  to  the  other  has  long  been  rendered 
extremely  easy,  it  is  absurd  to  suggest  that  the  mere  fact  that  the 
students  of  each  would  meet  in  the  class  room  and  recognize  a 
common  teaching  authority,  would  sweep  away  barriers  which 
have  existed  for  centuries,  and  which  a  strong  majority  of  both 
branches  desires  to  maintain.  A  united  law  school  would  simply 
recognize  the  obvious  fact  that  the  law  is  the  same,  whether  it  is 
administered  by  barristers  or  by  solicitors.  As  a  matter  of  history, 
a  similar  scheme  has  not  led  to  fusion  in  othei*  countries ;  for 
example,  in  France.  Where  fusion  exists,  it  has,  almost  invari- 
ably, preceded^  and  not  followed,  the  establishment  of  united  law 
schools. 

If  it  is  suggested  that  association  in  the  class  room  of  Bar  students 
and  articled  clerks  might  lead  to  subsequent  association  in  practical 
work,  the  answer  is,  that  such  a  beginning  of  professional  associa- 
tion would  be  at  least  as  honourable,  and,  probably,  much  more 
satisfactory  in  its  results,  than  the  casual  circumstances  which 
now  lead  to  the  association  of  bai-rister  and  solicitor  in  the  conduct 
of  a  case.  The  young  barrister  of  ability,  who  has  impressed  his 
contemporaries  in  the  law  school,  will  be  less  likely  to  waste  the 
best  years  of  his  life  waiting  for  business,  while  his  seniors  are 
overburdened  with  work  which  they  cannot  find  time  to  do 
thoroughly.  On  the  other  hand,  we  shall  hear  less  of  the  com- 
plaint too  often  uttered  by  busy  solicitors — really  pathetic  when 
one  considers  the  circumstances — that  they  do  not  know  to  whom 
to  send  work.  The  only  effects  which  a  united  law  school  is  at  all 
likely  to  produce  on  the  relations  between  the  two  branches  are, 
that  banisters  and  solicitors  will  understand  one  another  better, 
that  jealousy  of  one  another  will  diminish,  and  that  business  at 
the  Bar  will  be  better  distributed.  Surely  these  results  are  not 
undesirable. 

Finally,  Sir  Robert  Finlay's  scheme,  if  carried  into  effect,  might 
and  probably  would  have  one  excellent  indirect  result,  in  stimu- 
lating and  encouraging  the  new  provincial  schools  of  law  which^ 
in  some  cases  under  great  difficulties,  are  now  carrying  on  a  gallant 
struggle  for  existence.  No  less  than  nine  of  these  have  been 
created  within  the  last  half  century — at  Manchester,  Liverpool, 
Birmingham,  Leeds,  Bristol,  Swansea,  Sheffield,  Nottingham,  and 
Newcastle  upon  Tyne.  These,  of  course,  concern  chiefly  the 
solicitors'  branch  of  the  profession ;  and,  owing  to  the  ciroum- 
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stances  in  whicli  the  work  of  solicitors  is  necessarily  carried  on,  it 
must  always  be  that  a  large  proportion  of  articled  clerks  will  be 
living  out  of  reach  of  London.  With  these,  the  choice  is  between 
a  provincial  law  school  and  none  at  all ;  at  any  rate  until  the  last 
year  of  their  articles.  At  present,  the  equipment  of  these  schools 
varies,  from  the  elaborate  organization  of  Manchester  and  Liver- 
pool, to  the  modest  efforts  of  Newcastle  and  Swansea;  and  all 
are  suffering  from  lack  of  official  recognition.  But  it  would  be 
quite  feasible,  and  eminently  desirable,  in  any  scheme  for  the 
recognition  of  a  London  school  of  law,  to  provide  also  for  the 
recognition,  according  to  equipment,  of  the  provincial  schools,  and 
thus  to  stimulate  these  schools  to  increase  theii*  organization  and 
efforts.  Already  private  generosity  has  been  conspicuous  in  some 
centres ;  but  in  others  there  is  rather  too  marked  a  disposition  to 
rely  almost  entirely  on  subsidies  from  the  Law  Society ;  and  the 
prospect  of  recognition  as  a  qualified  law  school  would  probably 
do  much  to  arouse  local  effort.  It  is  hardly  possible,  for  any  one 
who  has  had  experience  of  the  working  of  local  institutions,  to 
doubt  the  beneficial  effects  of  such  schools,  not  merely  upon  the 
professions  immediately  involved,  but  upon  the  whole  social  life 
of  the  locality. 

But  it  is,  after  all,  mainly  with  his  own  profession  that  a  lawyer 
is  concerned;  and  the  most  direct  and  immediate  advantages 
which  will  come  from  improved  legal  education  will  be  reaped  by 
the  legal  profession  itself.  In  spite  of  its  responsibilities,  its 
power,  its  wealth,  and  the  vast  amount  of  ability  which  it  com- 
prises, it  can  hardly  be  said  that  the  legal  profession  holds  that 
place  in  public  esteem  which  its  loyal  members  would  desire  for  it. 
And  this  fact  is  probably  due,  more  than  to  anything  else,  to  the 
attitude  of  mind  produced  by  the  constant  absorption  in  details 
which  is  the  lot  of  the  average  practitioner.  The  tendency  is, 
perhaps,  inevitable ;  but  its  consequences  are  unfortunate.  And 
surely  the  natural  antidote  is  to  be  found  in  a  more  thorough  study 
of  that  science  which  the  lawyer  professes  to  expound,  and  which 
is,  like  all  true  science,  in  itself  the  expression  of  universal  truths. 
There  is  a  happy  precedent  to  hand.  Nothing  has  done  so  much 
to  enhance  the  dignity,  improve  the  status,  and  quicken  the  interest 
of  the  medical  profession  in  its  work,  as  the  improvements  which 
have  taken  place,  during  the  last  half  century,  in  medical  educa- 
tion. Is  there '  any  reason  to  doubt  that  similar  results  would 
follow  from  corresponding  improvements  in  legal  education? 

Edward  Jenks. 
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LATERAL  SUPPORT   UNDER  THE  WATERWORKS 
CLAUSES  ACT. 

THE  decision  of  the  Court  of  Appeal  in  the  case  of  Tie  Mancheder 
Corparaliom  v.  Tie  New  Moti  Colliery,  Lid.  [1906]  2  Ch.  564,  appears 
to  have  introduced  an  important  modification  of  the  views  hitherto 
held  by  the  Court  and  profession  with  regard  to  the  mines  and 
minerals  sections  of  the  Waterworks  Clauses  Act,  1847, 1  o  &  1 1  Vict 
c.  17.  The  material  sections  of  this  Act  are  shortly  as  follows. 
S.  18  provides  that  the  undertakers  shall  not  be  entitled  to  any 
mines  under  any  lands  purchased  by  them  unless  the  same  shall 
have  been  expressly  conveyed  to  them,  otherwise  such  mines  shall 
be  deemed  excepted  from  the  conveyance.  By  s.  22,  if  the  owner, 
lessee,  or  occupier  of  any  mines  or  minerals  underlying  the  reservoirs 
or  buildings  belonging  to  the  undertakers,  or  within  the  distance 
therefrom  prescribed  by  the  Special  Act  (if  any),  or,  if  none  is  pre- 
scribed, within  40  yards  therefrom,  be  desirous  of  working  such 
mines  or  minerals,  he  shall  give  the  undertakers  thirty  days'  notice 
in  writing  of  such  desire.  The  undertakers  may  then  inspect  the 
mines,  and  if  it  appear  likely  to  them  that  the  working  of  such 
mines  and  minerals  will  damage  their  works,  they  may  make  com- 
pensation for  such  mines,  and  the  owner,  &c.,  shall  not  work  them. 
By  s.  23,  if  before  the  expiration  of  such  thirty  days  the  under- 
takers do  not  state  their  willingness  to  treat  for  the  payment  of 
compensation,  the  owner,  &c.,  may  work  the  said  mines  and  drain 
them  as  if  this  Act  and  the  Special  Act  had  not  been  pasied,  io  that  no 
ioilful  damage  ie  done  to  the  said  woris,  and  so  that  the  said  mines  be  not 
worked  in  an  unusual  manner.  These  sections  are  practically  identical 
with  ss.  77,  78,  and  79  of  the  Railways  Clauses  Act,  except  that  s.  79 
does  not  contain  the  words  italicized  above.  But  no  importance 
had,  previous  to  the  decision  of  the  case  under  consideration,  been 
attached  to  this  difference.  See  MacSwinney  on  Mines,  2nd  ed., 
p.  350.  The  material  points  decided  on  the  above-mentioned  sections 
of  these  two  Acts  previously  to  1906  had  been  as  follows : — 

(i)  Whether  or  not  s.  77  of  the  Railways  Act  is  sufiicient  to  take 
away  from  the  undertakers  the  right  of  support ;  ss.  78  and  79  take 
away  the  right  to  adjacent  and  subjacent  support  from  the  time 
the  notice  expires.  Ruabon  Brick  and  Tile  Co*s  case  [1893]  i  Ch. 
457  ;  Dixon  v.  Caledonian^  Jke,  Co.,  5  App.  Cas.  831. 
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(2)  These  sections  apply  to  all  mineral  property  under  the  lands 
of  the  undertakers,  or  of  their  vendor,  however  it  may  have  been 
severed  in  ownership  from  those  lands,  and  to  mineral  property 
within  the  prescribed  distance,  although  the  land  under  which  it 
lies  does  not  belong  to  the  undertakers  or  their  vendors,  see  per 
Lord  Macnaghten  in  Lord  Provost,  Ac.  of  Glasgow  v.  Farie  (13  App. 
Cas.  657,  at  p.  690).  The  most  usual  method  of  describing  the  effect 
of  these  mineral  sections  of  the  Railways  Act  was  to  say  that  they 
constituted  a  *  Special  Code '  of  mining  rights  (in  re  Lord  Gerard 
[1 895]  I Q.  B.  464 ;  G,  IF.  R.  v.  Befinett^  L.  B.  2  H.  L.  40),  a  phrase  which 
Mr.  MacSwinney  (Mines,  2nd  ed.,  p.  361)  construes  as  meaning  that 
Hhe  rights  of  the  respective  owners  must  be  exclusively  sought  for 
within  the  four  comers  of  the  provisions  themselves/  Similar  lan- 
guage was  used  of  the  Waterworks  Act  mineral  sections  by  Lord 
Herschell  in  Holliday  v.  Mayor,  Ac,  of  Wakefield  [1891]  A.  C.  102. 
Mr.  MacSwinney  also  speaks  of  them  and  the  corresponding  sections 
of  the  Bailways  Act  in  identical  terms,  and  Farwell  J.,  before 
whom  the  Manchester  Corporation  case  was  first  tried,  bases  his 
decision  almost  entirely  on  this  view  of  the  sections. 

(3)  The  owner  of  the  excepted  mines  or  his  assignees  (whose  title 
comes  into  existence  after  the  conveyance  of  the  surface)  may,  after 
the  thirty  days  have  elapsed  without  the  undertakers  having  stated 
their  willingness  to  compensate,  work  out  the  whole  of  the  minerals 
underlying  the  surface  without  leaving  any  support,  G.W.U.  v. 
Bennett  (L.  B.  2  H.  L.  27). 

(4)  It  makes  no  difference  that  at  the  time  of  the  conveyance  of 
the  surface  to  the  undertakers,  the  minerals  thereunder  have  been 
already  severed  therefrom  by  demise,  Pountney  v.  Clayton,  1 1  Q.  B.  D. 
820,  or  (semble)  otherwise,  see  per  Bo  wen  L.J.,  11  Q.  B.  D.  at 
p.  844  ;  Consett  Waterworks  v.  Ititson,  22  Q.  B.  D.  318.  In  this 
last  case,  which  was  one  under  the  Waterworks  Act,  A.  L.  Smith  J. 
held  that  the  doctrine  of  Pountney  y.  Clayton  applied  to  a  case  where 
the  minerals  had  been  severed  by  conveyaiice  before  sale  of  the 
surface  under  the  Act,  while  Cave  J.  tried  to  distinguish  the  two 
cases.  There  seems,  however,  to  be  no  distinction  in  principle 
(MacSwinney  on  Mines,  2nd  ed.,  p.  370),  and  no  attempt  was  made 
by  the  learned  judge  to  distinguish  between  the  two  Acts.  The 
decision  was  overruled  on  appeal  on  grounds  not  affecting  the  point 
now  in  issue  (see  22  Q.  B.  D.,  p.  702,  and  for  a  full  report  Gale  on 
Easements,  p.  403). 

The  decision  of  the  Court  of  Appeal  in  the  Manchester  Corporation's 
case  amounted  to  this :  where  undertakers  purchase  under  the  Water- 
works Act  both  the  surface  and  the  minerals  thereunder,  they 
obtain  the  common  law  rights  of  support  from  adjoining  land — not 
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the  vendor*9 — which  the  vendor  had  at  the  time  of  sale.  The  Court 
of  Appeal  in  reversing  the  decision  of  Farwell  J.  did  not  distinguish 
the  Railways  Act  or  dispute  the  theory  of  the  Special  Code,  but 
relied  practically  on  one  ground  only,  tiie  presence  in  s.  23  of  the 
Waterworks  Act  of  the  words  *  as  if  this  Act,  &c/ 

Yaughan  Williams  L.  J.  prefaced  his  argument  by  stating  (p.  572) 
that,  if  compensation  had  been  offered  by  the  undertakers,  the 
mine-owners  (that  is  the  owners,  other  than  the  vendors,  of  minerals 
under  land  adjoining  that  sold  to  the  undertakers)  could  not  have 
made  it  a  claim  that,  if  the  working  of  the  mine  had  not  been 
stopped,  they  could  have  worked  out  the  whole  of  the  coal  without 
leaving  lateral  support  for  the  undertakers ;  a  statement  which,  it 
is  submitted,  having  regard  to  G.W.R.  v.  Bennett^  ub.  sup.,  begs  the 
whole  question*  The  Lord  Justice  then  proceeded  to  deal  with 
the  words  '  as  if  this  Act  and  the  Special  Act  had  not  been  passed, 
so  that,  &c.,'  and  a  reference  to  pp.  573  and  574  of  the  report  will 
show  that  he  based  his  decision  entirely  on  these  words,  which, 
he  said, '  simply  remit  the  mine-owner  to  his  common  law  rights/ 
and  Cozens-Hardy  L.  J.  (with  whom  Romer  L.  J.  agreed)  advanced 
no  other  reasons  (see  pp.  576  and  577). 

What  the  Lords  Justices  really  meant  by  saying  that  the  words 
remitted  the  parties  to  their  common  law  rights,  is  shown  by 
Yaughan  Williams  L.  J.'s  remarks  at  p.  573.  '  I  think,'  he  said, '  that 
the  meaning  (of  these  words)  differs  in  its  application  according  as  the 
mine  is  a  subjacent  mine  reserved  by  an  owner  who  sells  a  surface, 
or  a  mine  adjacent  {quaere  subjacent)  to  the  land  of  some  neigh- 
bouring owner.'  In  the  former  case  it  may  very  well  be  that  these 
words  mean  '  as  if  the  vendor  had  never  sold  the  surface  of  his  land 
to  which  his  mines  were  subjacent,'  in  which  case  he  would  of 
course  be  entitled  to  let  the  suiface  down,  *but  these  words  cannot 
have  this  meaning  when  applied  to  land  adjacent  to  the  mines  of 
coal  which  the  undertakers,  although  purohasei*s  of  the  surface 
land  and  the  land  other  than  minerals,  yet  have  neglected  to 
acquire  after  receiving  notice.'  This  is  a  somewhat  obscure  passage, 
but  its  meaning  is  clear  if  the  arguments  before  Farwell  J.  are 
read,  see  e.  g.  [1906]  i  Ch.  p.  283, '  If  the  Act  had  not  been  passed 
the  defendants  could  not  have  worked  the  mines  so  as  to  deprive 
Taylor  (the  vendor  to  the  undertakers)  of  his  common  law  right 
to  lateral  support.'  The  Court  of  Appeal  evidentiy  took  the  words 
to  mean  '  as  though  the  sale  had  never  been  made,'  which  they  held 
to  be  equivalent  to '  as  if  the  status  quo  before  the  sale  i*emained.' 

It  may  be  said  that  the  phrase  *  remit  the  parties  to  their  common 
law  rights '  might  (and  would  naturally)  mean  <  give  them,  inter  se, 
the  ordinary  rights  of  adjacent  landowners.'    But  the  Lords  Justices 
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can  hardly  have  intended  their  constmotion  to  be  thus  interpreted, 
for  this  would  mean  that  neither  the  owner  of  suiface  and  minerals 
thereunder  who  sold  such  surface  to  undertakers,  nor  the  vendor  of 
land  to  undertakers  who  reserved  adjoining  land  to  himself, 
could  afterwards  under  any  circumstances  work  the  reserved 
minerals,  so  as  to  let  down  the  land  or  surface  sold  to  the  under- 
takers ;  this  would  be  contrary  to  the  whole  course  of  decisions  on 
the  subject,  and  Vaughan  Williams  L.  J.'s  remarks  on  p.  573  (quoted 
above)  show  that  he  at  least  intended  no  such  results  to  follow. 

One  may  assume,  then,  that  the  Court  of  Appeal  took  the  words 
'  as  if  this  Act,  &c.'  to  mean  '  as  if  the  sale  had  never  taken  place/ 
and  treated  that  as  meaning  '  as  if  the  status  quo  before  the  sale 
remained.'  It  may  be  argued  against  this  construction  that  even 
if  the  sale  had  not  taken  place  the  status  quo  need  not  necessarily 
have  remained — ^the  mine-owners  might,  e.g.,  themselves  have 
bought  the  land  sold  to  the  undertakei-s — while,  if  the  relation 
between  the  parties  is  to  be  treated  literally  as  if  the  status  quo 
remained,  the  undertakers  can  under  no  circumstances  (even  if 
wilful  damage  is  done)  have  any  right  of  action.  And  generally 
one  may  say  that  to  introduce  considerations  of  &  hypothetical 
condition  of  proprietary  rights  into  the  delineation  of  the  rights  of 
ascertained  landowners  in  an  ascertained  position  seems  to  be 
placing  a  narrow  and  dangerous  interpretation  on  the  section. 

Again  Vaughan  Williams  L.  J.  admitted  that  his  interpretation 
made  the  words  *  so  that  no  wilful  damage,'  &c., '  seem  unnecessary/ 
but  he  supposed  that  they  had  been  introduced  to  give  some  express 
protection  to  undertakers,  even  though  they  i*efused  to  buy  the 
special  protection  offered  by  the  Act.  Now  the  common  law 
obligation  of  a  mine-owner  is  a  general  one — not  to  let  down  his 
neighbour's  land,  a  far  wider  one  than  that  implied  by  the  words 
*  so  that,  &c.'  (see  Qale  on  Easements,  p.  330).  The  Lord  Justice's 
explanation  of  their  introduction  would  therefore  mean  that  the 
legislature,  in  order  to  confer  '  express  protection '  on  these  under* 
takers '  of  works  of  public  utility,'  have  inserted  in  their  charter 
a  definite  statement  of  their  rights,  which  in  point  of  fact  falls 
considerably  short  of  the  rights  intended  to  be  conferred  on  them, 
a  species  of  protection  for  which  the  undertakers  would  hardly  be 
gratefuL  That  can  scarcely,  it  is  submitted,  be  the  true  explanation 
of  the  wording  of  the  clause.  Nor  can  it  be  satisfactorily  explained 
if  the  Court  of  Appeal's  construction  of  the  section  is  adopted. 
That  construction  makes  the  words  '  so  that,  &c.'  not  only  unneces- 
sary, but  actually  repugnant  to  those  that  precede  them.  It  gives 
the  mine-owner  a  general  right,  and  then  proceeds  to  extend  it  by 
a  form  of  words  which  would  naturally  and  logically  be  used  for 
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cutting  it  down.  It  involves,  in  fact,  a  contradiction  in  terms.  To 
make  the  provision  intelligible  on  soch  a  construction,  one  would 
have  to  frune  it  in  some  such  way  as  this,  *  As  if  this  Act  and  the 
Special  Act  had  not  been  passed,  but  so  that  the  mine-owners  shall 
not  be  liable  so  long  as  they  do  no  wilful  damage  and  work  their 
mines  in  a  usual  manner.'  The  first  part  of  the  clause  would  then 
be  unnecessary,  but  there  would  be  no  repugnance.  The  end  of 
s.  a3  supplies  another  indication  that  the  undertakers,  if  they  do 
not  give  notice  to  compensate  before  the  thirty  days  expire,  are  no 
longer  regarded  as  entitled  to  common  law  protection,  for  the 
directions  as  to  the  making  good  repairing  and  removal  by 
the  mine-owners  of  damages  and  obstructions  caused  by  them  to 
the  undertakers'  works  refer  only  to  damages  '  occasioned  by  the 
working  of  the  mines  in  an  unusual  manner.'  Indeed  the  whole 
wording  of  ss.  %%  and  23  seems  to  show  that  the  common  law  is  no 
longer  under  consideration,  for  the  sections  are  directed  entirely  to 
damage  .to  the  undertakers'  '  works.'  Now  at  common  law  the 
works  would  not  be  the  primary  consideration.  For  a  mine- 
owner's  common  law  duty  is  not  to  let  down  his  neighbour's 
surface,  he  is  only  indirectly  responsible  for  damage  to  burdens 
artificially  imposed  on  the  surface,  in  cases  where  the  damage  to 
the  surface  would  have  been  done  if  no  such  burdens  had  been 
imposed  (Qale,  p.  330).  But  the  Statute's  sole  object  is  the  protec- 
tion of  artificial  works,  and  it  therefore,  it  is  submitted,  creates  an 
artificial  code  excluding  the  common  law. 

Again,  the  Court  of  Appeal's  interpretation  would  make  the 
provisions  as  to  notice  and  compensation  nugatory  in  a  case  like 
the  present ;  for  if  the  mine-owner  is  liable  in  any  event  for  damage, 
would  the  undertaker  be  at  the  trouble  of  purchasing)  {Dudley 
Canal^  j*c.,  Co.  v.  Grazebrook^  i  B.  &  Ad.,  p.  74) ;  in  which  case  the 
Court  actually  construed  the  words  'so  that  no  injury  be  done  to 
the  said  navigation*  to  mean  so  that  no  'unnecessary'  or  'extra- 
ordinary '  damage  be  done.  The  Court  of  Appeal,  however,  paid 
no  attention  to  authorities.  Pountneg  v.  Clayton  was  not  referred 
to,  nor  was  the  Consett  WatenDorkn  case,  in  which  A.  L.  Smith  Jr 
expressly  dealt  with  and  treated  as  invalid  the  argument  founded 
on  the  wording  of  section  %^  (see  %%  Q.  B.  D.  at  p.  yX). 

Indeed,  Cozens-Hardy  L.  J.,  at  p.  577^  said :  '  I  do  not  think  it 
necessary  to  discuss  the  vai'ious  authorities  which  were  brought  to 
our  attention  by  Counsel.  It  is  sufficient  to  say  that  in  my  opinion 
there  is  no  authority  inconsistent  with  the  view  which  I  have 
taken.'  It  may  also  be  advanced  against  the  interpretation 
favoured  by  the  Court  of  Appeal  that  it  introduces  a  distinction 
between  s.  23  of  the  Waterworks  Act  and  s.  79  of  the  Railways  Act, 
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for  the  adoption  of  it  would  clearly  make  it  impossible  to  follow  the 
decision  in  Pouutney  v.  Clayton  in  a  case  of  identical  circumstances 
under  the  Waterworks  Act.  It  has  never,  however,  been  contended 
that  the  legislature  intended  to  introduce  any  such  distinction,  nor 
is  there  any  conceivable  reason  why  any  should  exist.  Indeed, 
Vaughan  Williams  L.J.  (p.  571)  treats  the  Acts  as  identical  in 
purpose,  and  see  Holliday  v.  Mayor,  ^c,  of  Wakefield  [1891]  App.  Cas. 
at  p.  99  (bottom) ;  Lord  Provoit^  8fc.,  of  Glasgow  v.  Farie^  13  App. 
Cas.  at  p.  686 ;  and  Cornell  Walertoorke  case,  22  Q.  B.  D.,  pp.  328, 329. 
Surely  a  construction  which  raises  inconsistencies  in  the  actual 
section  which  it  purports  to  explain,  which  introduces  arbitraiy 
distinctions  between  Acts  identical  in  purpose  and  almost  identical 
in  form,  and  which,  if  not  contrary  to  any  exactly  corresponding 
and  binding  authority,  is  at  least  inconsistent  with  the  logic  of 
a  considerable  series  of  cases,  ought  not  to  be  adopted  if  any  other 
can  be  found  which  avoids  these  difficulties.  It  is  submitted  that 
the  words  should  be  interpreted  to  mean  '  Notwithstanding  any- 
thing in  this  Act  or  in  the  Special  Act  contained,'  referring  to  the 
restrictions  imposed  by  the  Act  on  the  working  of  mines,  and 
especially  by  the  immediately  preceding  section.  It  seems  pro- 
bable that  Farwell  J.  had  this  interpretation  in  his  mind  when  he 
said  ([1906]  I  Ch.  292)  that  the  words  were  '  necessarily  implied  in 
tho  Railways  Clauses  Act.'  If  this  interpretation  is  adopted, 
8.  23  of  the  Waterworks  Act  and  s.  79  of  the  Railways  Act 
will  be  identical  in  effect,  and  ss.  22  and  23  will,  like  the  cor- 
responding ss.  78  and  79,  '  take  away  the  rights  of  adjacent  and 
subjacent  support  from  a  particular  moment/  i.e.  the  moment  when 
the  notice  to  treat  expires  (see  Ruabon  Brkk,  ^c,  Co.  v.  G.  W.  B. 

[1893]  I  Ch.  457). 

The  inconsistency  with  Pountuey  v.  Clayton  will  also  be  avoided, 
and  the  words  '  so  that  no  wilful  damage,  &c.'  will  no  longer  be 
repugnant  or  unnecessaiy,  but  will  be  the  only  words  which  place 
any  restriction  on  the  right  of  the  mine-owner  to  work  his  mines, 
the  right  to  subjacent  and  adjacent  support  being  removed,  as 
pointed  out  above. 

It  is  possible  that  the  Court  of  Appeal  were  ]ed  into  the  view  which 
they  adopted  by  a  certain  reluctance  to  allow  a  third  party  to  gain 
adi^tional  rights  by  reason  of  transactions  between  the  undertakers 
and  their  vendors  with  which  he  had  nothing  to  do.  Thus  Vaughan 
Williams  L.  J.  says  on  p.  573,  'There  is  no  conveyance  to  construe, 
no  intention  of  parties  to  any  instrument  to  ascertain,'  and  again, 
on  p.  574, '  I  cannot  help  thinking  the  learned  judge  was  misled  by 
the  expressions  cited  from  various  cases  in  which  the  question  was 
between  undertaken  who  had  purchased  land  from  a  vendor,  who 
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reserved  ao  much  of  the  land  below  the  surface  as  was  minerals,  in 
which  cases  much  turned  on  the  statutory  construction  of  the  con- 
veyance, and  the  consequent  relative  rights  of  the  parties  thereto.' 
But  this  consideration  is^  as  Farwell  J.  pointed  out  ([1906]  i  Ch. 
295),  balanced  by  the  fact  that  the  third  party  is  in  reality  sub* 
jected  to  restrictions  by  the  act  of  the  undertakers,  he  cannot  work 
his  mines  without  giving  notice,  and  'is* therefore  deprived  of 
a  valuable  right '  (Rigby  L.  J.,  in  re  Lord  Gerard  [1895]  i  Ch.  470) ; 
in  other  words, '  his  right  to  work  as  and  when  he  pleases  is  taken 
away '  (Esher  M.  R.,  ib.  p.  465). 

Holding  the  views  which  they  expressed  of  the  effect  of  the  Act 
on  mine-owners  within  40  yards  of  the  undertakers'  property,  it 
was  not  likely  that  the  Court  of  Appeal  would  affirm  Farwell  J.'s 
decision  with  regard  to  mines  outside  the  area.  He  held  that  the 
undertakers  were  not  entitled  to  lateral  support  from  land  outside  the 
area  prescribed  by  the  Statute  or  by  the  Special  Act  His  reasons 
were  that  it  is  left  to  the  undertakers  to  say  over  what  area  they 
wish  to  obtain  powers  in  exchange  for  compensation.  The  legisla- 
ture must  not  be  assumed  to  intend  expropriation  without  com- 
pensation. The  undertakers  in  claiming  to  let  down  outside  the 
40  yards  were  claiming  protection  without  paying  compensation, 
i.e.  claiming  to  give  themselves  additional  rights  by  neglecting  to 
secure  a  proper  area  of  protection  ([1906]  1  Ch.  at  p.  297).  The 
passages  in  which  the  Court  of  Appeal  dealt  with  the  subject  will 
be  found  on  pp.  574  and  576  of  [1906]  2  Ch.;  no  reasons  are  given 
except  that  there  is  no  reference  in  the  Act  to  mines  outside  the  area. 
Mr.  MacSwinney  (Mines,  2nd  ed.,  pp.  363  and  371)  takes  the  same 
view  as  the  Court  of  Appeal,  though  the  authorities  on  which  he 
relies  are  not,  it  is  submitted,  of  much  value.  The  dictum  of 
Denman  J.  in  Paunlney  v.  Clayton^  11 Q.  B.  D.  at  p.  826,  seems  rather 
ill-considered,  for  it  involves  the  proposition  that  a  mine^owner 
will  be  liable  to  undertakers  if  he  lets  down  their  land  by  working 
mines  toilAin  the  area,  the  working  of  which  does  not  appear  before- 
hand '  likely  to  damage  the  works  of  the  Company.'  The  other 
dictum  of  the  same  judge,  on  p.  828,  deals  only  with  the  liability 
of  the  undertakers  to  make  compensation  for  mines  outside  the 
area,  a  liability  which  is  clearly  not  imposed  on  them  by  the 
Statute,  although  they  would,  if  Farwell  J.'s  view  is  right,  probably 
be  compelled  to  resort  to  compensation  to  protect  themselves  from 
the  results  of  their  negligence  in  such  a  case.  Bowen  L.J., 
at  p.  842,  is  undecided,  but  inclines  towards  Farwell  J.'s  view. 
Mr.  MacSwinney  really  relies  on  Elliol  v.  N.  E,  R.  C%^.  10  H.  L.  C. 
p.  333.  But  that  case  turned  on  the  wording  of  a  private  Act, 
which   contained  provisions   (according  to  the  construction  put 
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upon  it  by  the  House  of  Lords)  dealing  exclusively  with  mines 
outside  the  special  area,  and  allowing  them  to  be  worked  '  so  that 
no  damage  or  obstruction  be  done  or  thereby  occur  to  or  in  such 
railway  or  other  works/  and  has  therefore  no  application  to  a  case 
like  the  present.  In  Midland  B.  Co,  v.  CAeciley  (L.  R.  4  Eq.  p.  19), 
which  turned  on  a  private  Act  reserving  mines  to  their  owners  and 
giving  them  a  general  power  to  work  them,  not  thereby  injuring 
the  navigation  or  the  works,  and  creating  a  special  area  of  10 
yards,  a  contrary  conclusion  was  come  to  by  Lord  Romilly  M.  R. ; 
and  this  agrees  with  Dudley  Canal  Co.  v.  Grazebrooi,  ub.  sup.  This 
is  a  considerably  stronger  case  than  the  Manchester  Corporation's  case, 
where  there  is  no  express  limitation  at  all  on  working  mines  outside 
the  special  area.  But  the  reasoning  of  Lord  Romilly  is,  it  is  sub- 
mitted, correct,  and  supports  the  view  adopted  by  Farwell  J.  * 

Chables  Tenntson. 


Note. — Since  writing  the  above,  the  third  edition  (just  issued) 
of  Mr.  MacSwinney's  book  on  Mines  has  come  to  m^  notice.  I  see 
that  the  learned  author  is  inclined  to  reconsider  his  opinion  with 
regard  to  mines  outside  the  area  (see  pp.  358  to  360  of  the  3rd  ed.), 
and  that  on  pases  375  and  376  he  makes  some  general  observations 
on  the  Court  of  Appeal's  decision  in  the  case  alK>ve  discussed  which 
appear  to  support  the  view  I  have  taken«  I  also  observe  that 
a  learned  correspondent,  in  a  note  in  the  April  number  of  this 
Review,  has  suggested  the  same  construction  of  s.  23  of  the  Act 
as  that  I  have  ventured  to  put  forward. 
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THE  STATUS  OF  FOREIGN  CORPORATIONS  AND  THE 
LEGISLATURE.    II. 

TAe  Liberal  S^Hem. 

THE  foundation  of  this  Bystem  is  the  assimilation  of  jaridical 
persons  to  natural  persons.  There  is  a  fallacy  in  differentiating 
the  former  from  the  latter  on  the  ground  that,  while  the  latter  is 
a  natural  oreature,  the  former  is  the  artificial  creation  of  some 
sovereign  power.  Law  is  concerned  only  with  the  legal  aspect  of 
personality,  the  capacity  to  be  a  subject  of  rights.  Personality 
in  this  sense  must  always  be  created  by  the  law,  and  can  never  be 
a  natural  creation.  Nature  produces  a  body,  but  the  law  clothes 
it  with  rights.  So  even  in  the  case  of  natural  persons  the  law  can 
refuse  to  confer  legal  personality,  or  take  it  away  again  after  it  has 
conferred  it.  The  natural  body  of  one  bom  in  slavery  may  never 
become  a  legal  person.  It  may  remain  a  chattel,  an  object,  not 
a  Bubjecty  of  rights.  By  the  civil  law  a  legal  person  might 
formerly  in  consequence  of  crime  or  encloistration  become  eiviliter 
tnortuus,  and  be  deprived  of  personality.  The  truth  is  that  legal 
personality  is  conceded  by  the  law  to  natural  persons  as  well  as 
to  juridical  persons.  In  both  cases  the  law  gives  it,  and  the  law 
can  take  it  away ;  and  if  for  this  reason  the  personality  of  a 
juridical  person  is  to  be  called  artificial,  so  must  that  of  every 
man. 

It  may  be  objected  that  the  true  difference  between  the  two  sorts 
of  person  is  to  be  found  in  the  nature  of  the  substratum  upon 
which  the  law  confers  personality :  that  in  a  natural  person  it  is 
flesh  and  blood  ;  that  in  a  juridical  person  it  is  not ;  and  that  this 
is  the  specific  difference  which  reduces  the  personality  of  a  juridical 
person  to  mere  fiction,  and  prevents  it  from  enjoying  natural  rights. 
But  here  again  further  analysis  shows  that  there  is  no  true  dis- 
tinction between  the  two  sorts  of  person.  In  the  juridical  person 
also  there  is  a  substratum  of  flesh  and  blood ;  it  is  that  of  the 
natural  persons  who  are  its  members.  The  causes  of  the  personifi- 
cation are  the  necessities  and  interests  of  natural  persons.  Behind 
the  artificial  person  there  stands  a  group  which  desire  to  effect 
some  object  common  to  its  members,  and  which  the  law  clothes 
with  special  powei*s  for  that  purpose.     Without  the  law  to  confer 
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the  powers,  the  group  couJd  not  exercise  them :  but  without  tho 
group  to  receive  the  powers,  the  law  could  not  confer  them.  The 
substratum  of  natural  personality  may  be  difficult  to  find.  In  the 
case  of  a  fondation  or  Stiftung^  we*  may  have  to  seek  it  afar  ofi*,  in 
the  greatest  of  all  groups,  the  state.  But  finally,  as  it  has  been 
well  said,  '  Les  personnes  morales  ne  sont  pas  autre  chose  que  des 
modality  de  la  vio  juridique  des  personnes  naturelles  ^.'  There  is 
nothing  in  the  essence  of  their  nature,  neither  in  the  nature  of  the 
subjects  of  rights  in  question  nor  of  the  manner  in  which  they 
become  subjects,  to  exclude  them  from  the  rights  universally 
accorded  to  natural  persons  in  private  international  law. 

Such  views  as  these,  although  they  do  not  use  the  language, 
approximate  closely  to  the  ideas  of  those  who  maintain  the  meta« 
physical  theory  that  juridical  persons  have  personalities  just  as 
real  as  those  of  natural  persons.  According  to  some,  we  know, 
the  juridical  person  is  'no  fiction,  no  symbol,  no  piece  of  the 
state's  machinery,  but  a  living  organism,  a  real  person,  with  a 
body  and  members  and  a  will  of  its  own^.'  We  are  told  by 
a  great  jurist  and  historian  that  the  commentators  of  the  Roman 
law,  in  inventing  the  fiction  theory,  have  invented  an  ingenious 
falsehood ;  and  that  the  truth  as  to  juridical  personality  is  to  be 
found  in  the  old  doctrine  of  German  customary  law,  that  human 
associations  are  actually  existing  entities,  and  are  therefore,  for 
legal  purposes,  real  persons ;  a  doctrine  maintained  nowadays  ^  not 
only  by  Qermanists,  but  by  Romanists,  Canonists^  Publicists,  and 
Jurists '  as  well  ^.  The  growth  of  ideas  of  this  nature  has  un- 
doubtedly greatly  influenced  and  promoted  the  development  of  the 
liberal  system.  If  we  are  to  regard  a  juridical  person  as  simple 
reality,  and  not  pure  fiction,  we  shall  find  no  difficulty  in  drawing 
the  conclusion  that  a  reality  in  one  state  is  a  reality  in  every  state. 
But  we  will  not  venture  to  enter  here  into  any  general  discussion 
as  to  the  nature  of  juridical  personality.  Whatever  may  be  the 
extent  of  its  reality,  it  is  still  true  that  in  so  £eu*  as  it  is  fictitious 
because  it  is  received  from  the  law,  so  is  natural  personality ;  that 
in  being  none  other  than  a  phase  in  the  juridical  life  of  natural 
persons,  it  has  at  least  an  element  of  reality  very  material  in  the 
present  connexion;  and  that  there  is  in  consequence  in  private 
international  law,  at  least,  no  essential  difference  between  it  and 
a  natural  person.  It  follows  that  all  the  conclusions  in  favour  of 
restriction  based  lipon  that  difference  fall  to  the  ground.  Since 
a  juridical  person  shares  the  natural  existence  of  natural  persons,  it 

^  Laine,  Les  Personnes  Morales  en  D.  I.  P.,  Journ.  D.I.  P.  1893,  p.  273. 

^  Maitland,  Introduction  to  Gierke's  Political  Tlieories  of  the  Middle  Ages,  p.  zzvi. 

'  Gierke,  Deutsches  Priyatrecht,  p.  466. 
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must  share  their  natural  rights  also.  Ko  recognition  of  any  sort 
is  necessary  to  confer  upon  it  personal  status:  it  shares  the  un- 
questioned and  universal  recognition  which  all  civilized  states 
accord  to  the  personality  of  natural  persons.  Its  status  does  not 
indeed  depend  on  the  same  circumstances,  age,  sex,  &c,  as  that 
of  natural  persons.  But  it  depends  on  analogous  cii-cumstances 
in  the  life  of  the  juridical  person,  its  type,  its  position  in  respect  of 
public  powers,  the  purpose  for  which  it  was  formed,  and  the  manner 
in  which  it  must  act  to  attain  its  purpose  ^  With  a  personal  status 
the  foreign  juridical  person  obtains  also  the  benefit  of  a  personal 
law,  by  which  its  capacities  are  regulated.  The  rules  of  the  terri- 
torial law  of  personal  capacity  do  not  apply  to  it,  but  it  carries 
with  it,  wherever  it  goes,  capacities  regulated  by  the  rules  of  law  of 
its  state  of  origin  K 

The  admission  of  a  foreign  juridical  person  to  personal  status  and 
the  possession  of  a  natural  law  is  subject  to  certain  limitations.  It 
is  clear  that  the  reasons  given  for  its  admission  apply  only  to  its 
dvil  capacity,  not  to  its  functional  capacity.  The  distinction,  no 
doubt,  is  not  usually  enforced  in  the  case  of  natural  persons. 
Foreigners  are  in  general  allowed  to  carry  on  business,  to  advance 
learning,  or  to  perform  any  other  function,  without  obtaining 
express  leave  to  do  so.  But  that  is  because  there  is  only  one 
legal  type  of  natural  person.  All  states  are  acquainted  with  it, 
and  can  anticipate  what  sort  of  function  it  will  seek  to  perform* 
With  a  juridical  person  it  is  otherwise  ;  there  are  here  many  types, 
the  nature  and  purpose  of  any  one  of  which  may  be  well  known 
in  one  state,  but  quite  unknown  in  another.  A  state  can  have 
no  certain  knowledge  what  sort  of  function  foreign  juridical 
persons  may  seek  to  perform,  and  must  therefore  hesitate  to 
allow  them  functional  capacity  until  it  is  convinced  that  the  func- 
tions to  be  performed  by  them  will  not  be  hostile  to  its  policy '. 
Although  admitted,  therefore,  to  civil  capacity  de  plano^  the  foreign 
juridical  person  must  obtain  some  leave  or  recognition  in  order  to 
exercise  functional  capacity.  To  this  general  rule  an  exception 
should  be  made  in  favour  of  commercial  associations.  To  these  bodies 
the  reasons  which  exclude  juridical  persons  in  general  from  exercise 
of  functional  capacity  without  leave  do  not  apply.  The  pursuit  of 
commerce  is  a  function  which  is  beneficial  to  all  states,  and  contrary 
to  the  policy  of  none.  In  commercial  associations,  moreover, 
where  the  object  of  association  is  private  gain  and  not  the  public 

'  Sacopoulo,  Dob  Personnes  Morales  en  D.  I.  P.,  p.  123. 

>  Mamelok,   loo.  oit.,  p.  55  ;  Bespagnet,  Pr^is  de  D.  I.  P.,   pp.  61-72 ;   Diena, 
Trattato  di  Diritto  Commerciale  Internazionale,  i.  244. 
'  Moreau,  loe.  cit.,  p.  343. 
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welfare,  the  substratum  of  natural  persons  is  more  apparent  than 
in  any  other  class  of  juridical  peraon.  There  should  therefore  be 
extended  to  them  the  same  tacit  admission  to  exercise  functional 
capacity  which  is  extended  to  natural  persons. 

But  whether  admitted  to  functional  capacity  or  not,  as  regards 
civil  capacity  the  foreign  juridical  person  should  stand  in  the  same 
position  as  an  individual  foreigner.  Respecting  its  personal  law  in 
the  matter  of  capacity,  the  tenitorial  law  should  enforce  ypon  it 
those  only  of  its  own  pi*ovisions  which  it  enforces  on  foreigners  in 
general  Amongst  these,  the  principal  are  those  relating  to  police 
and  all  matters  of  public  order,  the  local  revenue  laws,  and  the 
rules  of  procedure  of  the  local  courts. 

Such  is  the  position  which  the  foreign  juridical  person  should 
occupy  in  the  absence  of  any  express  legislation  affecting  it.  But 
certainly  no  theoretical  reason  can  be  given  against  the  possession 
by  every  state  of  power  to  modify  it  in  any  way  it  pleases^,  just 
as  it  might  modify  the  position  of  foreign  natural  persons  by 
legislating  against  some  particular  class,  such  as  anarchists,  or 
Jews.  Apart  from  the  sanctions  of  public  international  law,  the 
only  restriction  imposed  upon  a  state  is,  that  if  in  its  l^islation  it 
disregards  the  fact  that  a  foreign  juridical  pei-son  has  a  natural 
personal  status,  and  a  personal  law,  if  it  seeks  unduly  to  exclude 
it  from  civil  capacity  or  to  modify  the  capacities  given  it  by  its 
domestic  law,  it  will  be  legislating  against  the  nature  of  things. 
The  relations  of  the  members  to  the  body  and  to  each  other,  the 
manner  in  which  the  body  should  will  and  act,  all  questions  of 
internal  management  and  of  the  general  extent  of  capacity,  these 
are  matters  for  the  personal  law,  with  which  the  territorial  law 
should  not  meddle.  Its  legitimate  sphere  of  action  is  to  regulate 
those  relations  of  the  foreign  juridical  person  which  concern  third 
parties,  the  citizens  whose  interests  it  is  its  business  to  guard. 
Particular  interferences  with  internal  administration,  particular 
restrictions  of  capacity  by  the  legislature  are  legitimate  if  they  are 
necessary  in  the  interests  of  citizens  of  the  state.  Indeed,  it  may  be 
argued  that  the  necessity  for  this  is  so  clear  that  the  rules  of 
territorial  law  relating  to  relations  between  domestic  juridical 
persons  and  third  parties  must  in  all  cases  be  considered  as  apply- 
ing to  foreign  juridical  persons  without  express  enactment,  at  least 
when  tiie  latter  have  a  '  residence '  within  the  territory :  so  that 
their  personal  law  must  in  all  cases  be  a  composite  of  the  rules  of 
law  of  their  domestic  state,  qualified  by  those  rules  of  territorial 
law  affecting  relations  between  juridical  persons  and  third  parties  *. 

*  Von  Bar,  Theorie  und  Praxis  des  Intemationalen  Privatreohts,  and  edit.,  s.  107, 
'  Diena,  loc.  cit.,  p.  331. 
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In  general  all  special  restrictions  of  the  capacities  of  jaridical 
persons  are  enacted  in  the  interests  of  third  parties.  The  result 
therefore  of  the  necessity  for  limiting  the  sphere  of  application  of 
the  personal  ]aw  of  capacity  in  the  manner  described,  is  that  the 
foreign  juridical  person  cannot,  on  the  one  hand,  do  anything  which 
it  haa  no  capacity  to  do  by  its  personal  law,  nor,  on  the  other  hand, 
can  it  do  anything  which  a  domestic  juridical  person  of  the  same 
type  cfuinot  do,  since  it  is  subject  to  all  special  restrictions  of 
capacity.  It  may  be  noticed  here  that  the  theoretical  conclusion 
thus  arrived  at  is  identical  with  the  practical  principle  of  English 
law,  according  to  which  the  capacities  of  a  foreign  juridical 
person  are  limited  both  by  its  personal  law  and  by  all  special 
local  restrictions,  such  as  the  Mortmain  Acts. 

Before  quitting  the  subject  of  the  liberal  system,  it  is  necessary 
to  refer  to  the  theories  of  certain  eminent  jurists  who  draw  the 
same  conclusions,  but  for  different  reasons.  According  to  these  a 
foreign  juridical  person  derives  its  status  from  positive  inter* 
national  law.  There  is,  it  is  said,  such  a  custom  amongst 
all  civilized  nations  to  recognize  foreign  juridical  persons  as 
amounts  to  a  true  private  law  of  universal  force,  granting  to 
juridical  persons  universal  existence.  *If  states  and  nations,' 
says  Yon  Bar, '  are  to  walk  in  legal  community  with  each  other, 
they  will  de  facto  be  forced  to  a  mutual  recognition  of  the 
juristic  persons  that  are  constituted — in  the  territory  of  their 
neighbours,  as  the  possible  objects  of  legal  consideration.  The 
practice  of  international  law  gives  its  sanction  to  this  neeessaiy 
recognition  ^' 

Fiore  expresses  the  same  idea.  The  existence  of  a  foreign 
juridical  person,  he  says,  is  based  '  on  the  conception  proclaimed  by 
modem  science,  that  states,  in  accordance  with  the  principle  of  the 
community  of  law,  which  tends  to  establish  itself  between  them, 
may  not  concern  themselves  mutually  to  hinder  the  development  of 
each  other's  interests  ^.' 

Space  will  not  permit  any  general  discussion  as  to  the  existence 
or  non-existence  of  an  international  customary  law  superposed  upon 
and  controlling  municipal  law.  Nor  is  such  a  discussion  necessary 
in  order  to  arrive  at  a  conclusion  adverse  to  this  theory.  An 
international  customary  law  can  only  exist,  if  at  all,  as  to  matters 
concerning  which  there  is  some  common  opinion  amongst'  states. 
About  the  status  of  foreign  juridical  persons  there  is  no  such  com- 
mon opinion,  but,  on  the  contrary,  the  gi*eatest  difference  of  opinion, 

^  Von  Bar,  loc.  cit,  s.  104,  translated  Gillespie. 

*  Fiore,  Diritto  Intemazionale  Privato,  and  edit.,  no.  318. 
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varying  from  the  extremely  hostile  attitude  of  Russia  ^  and  Austria  ^ 
to  the  extremely  liberal  attitude  of  Italy  ^  and  England. 

Finally,  the  conclusions  of  the  liberal  system,  by  whatever 
process  of  reasoning  they  may  have  been  arrived  at,  have  been 
adopted  by  all  international  associations  and  conferences  which  have 
discussed  this  subject.  The  Institute  of  International  Law,  at  its 
session  held  at  BLamburg  in  1891,  passed  the  following  resolutions, 
as  part  of  a  series  dealing  with  commercial  associations  only : — 

'  (Art.  i).  Companies  limited  by  shares  constituted  in  conformity 
with  the  laws  of  the  country  of  their  origin  can  sue  and  be  sued  in 
other  countries  without  the  necessity  for  any  general  or  special 
authorization.  They  have  the  right  to  cany  on  business  there, 
obeying  the  laws  and  .rules  of  public  order^  and  to  establish  any 
sort  of  agency  or  branch  office.' 

*  (Art.  2).  The  operations  of  companies  limited  by  shares,  their 
powers  and  the  duties  and  liabilities  of  their  representatives,  are 
ruled,  even  in  other  states,  by  the  law  of  the  state  of  origin  of 
the  companies  ^.' 

At  its  session  held  at  Copenhagen  in  1897  the  Institute  dealt 
with  '  public '  juridical  persons,  and  resolved  infer  alia  as  follows : — 

<  (Ai-t.  i).  Public  juridical  persons,  recognized  in  the  state  in 
which  they  come  into  existence,  are  recognized  fully  and  as  of 
right  {deplein  droit)  in  other  states^.' 

The  congress  of  companies  limited  by  shares  which  met  in 
Paris  on  the  occasion  of  the  international  exhibition  of  1889  passed 
the  following  resolution : — 

'  (Art.  2%).  Questions  relating  to  the  constitution  of  a  company, 
to  its  methods  of  operations,  and  to  the  responsibility  of  its 
aeents^  should  be  determined  in  accordance  with  the  national  law 
or  that  company  •.' 

And  the  similar  congress  which  met  in  1900  passed  a  resolution 
identical  in  substance  with  that  adopted  by  the  Institute  of 
International  Law  in  1891.  The  International  Law  Association^  at 
its  conference  held  in  Berlin  in  1906,  adopted  in  principle  the 
following  resolution,  as  part  of  a  draft  international  code.  It 
'  is  understood  that  no  final  approbation  of  the  verbal  form  has  yet 
been  expressed. 

1  See  Wauvermans,  Revue  de  D.  LP.,  1905,  p.  71. 

*  Ordnance  of  November  29,  1865,  and  I^w  of  May  29,  1873. 

'  Civil  Code,  1865,  Arts.  3  and  6 :  interpreted  by  Judgment  of  Court  of  Caas. 
Turin,  November  18,  1883.     Also  Commercial  Code,  1882,  Arts.  230-232. 
^  Annuaire  de  I'lnstitut  de  Dr.  Int.  zi,  p.  171. 

*  Ibid,  xvl,  p.  307. 

*  Journal  D.  I.  P.,  1890,  p.  179. 
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'  (1)  Any  foreign  company  duly  incorporated  shall  be  recognized 

in in  the  same  manner  as  if  it  had  been  duly  incorporated 

in '.• 

This  resolution  is  the  more  interesting  in  that  the  second  section 
of  the  code,  dealing  with  domicile,  shows  no  undue  subservience  to 
abstract  theory.  The  interesting  congress  on  private  international 
law  held  at  Montevideo  in  1888-9  resulted  in  a  treaty  between 
Uruguay,  Argentina,  Paraguay,  Brazil,  Chile,  Peru,  and  Bolivia, 
which  contained  the  following  resolution : — 

'  (Art.  5).  Companies  or  associations  which  bear  the  character  of 
juridical  persons  shall  be  ruled  by  the  laws  of  the  country  of  their 
domicile.  They  shall  be  recognized  as  such  fully'  and  as  of  right  in 
the  contracting  states,  and  as  capable  of  exercising  civil  capacity 
there,  and  of  suin^  and  being  sued.  But  for  the  performance  of 
acts  which  form  the  object  of  their  existence,  they  shall  be  sub- 
mitted to  the  laws  enacted  by  the  state  in  which  they  desire  to 
perform  those  acts'.' 

The  distinction  between  civil  and  functional  capacity  is  here 
drawn  with  great  precision. 

The  Hague  conferences  on  private  international  law  have  not 
dealt  with  the  matter.  As  a  specimen  of  special  legislation 
embodying  the  liberal  system,  the  33rd  and  34^1  articles  of  the 
civil  code  of  the  Argentine  Republic  may  be  mentioned,  which 
enact  that  foreign  states,  provinces,  and  municipalities,  establish- 
ments, corporations,  and  associations,  are  juridical  persons  in 
Argentina,  on  condition  that  their  constitution  gives  them  power 
to  own  property. 

English  Law. 

The  position  of  foreign  juridical  persons  in  England  has  been 
settled  without  any  express  references  to  the  theories  with  which 
we  have  been  dealing ;  and  our  law  has  never  pronounced  in  favour 
of  one  or  other  of  them.  Save  for  two  brief  allusions,  obiter  dieta^ 
we  may  search  in  vain  amongst  reported  cases  for  guidance  as  to 
a  theoretical  basis.  But  two  definite  principles  can  be  established 
as  positive  law  by  means  of  simple  and  necessary  inferences  drawn 
from  the  actual  decisions. 

{a)  A  foreign  juridical  person  enjoys  civil  personality  in  England, 
and  can  exercise  both  civil  and  functional  capacity  here  without  the 
necessity  for  any  express  recognition  ^ 

For  providing  such  recognition  there  is  no  machinery,  and  yet  a 
foreign  juridical  person  can  appear  as  a  subject  of  rights  confirmed 

^  Twenty-third  Report  of  the  International  Law  Association. 
*  Revue  de  Dr.  Int.  et  de  Legislation  Compart,  zzi,  p.  317. 
'  Comp.  Dicey,  Conflict  of  Laws,  Rule  136. 


^  N 

\ 

\ 

July,  1907O  Status  of  Foreign  Corporations  and  the  Legislature.  297       .^-  - 

by  the  law  of  England  in  the  following  ways.  It  can  make  con- 
tracts, and  sue  ^  and  be  sued  ^  upon  them.  It  is  a  matter  of  daily 
experience  that  it  can  own  property.  It  can  enjoy  patent  rights  ^ 
and  the  right  to  protect  its  trade  mark  ^,  and  its  trade  name^.  Its 
bond  is  accepted  as  security  for  costs®.  It  is  recognized  as  a 
person  over  whom  the  courts  will  exercise  jurisdiction :  they 
permit  service  of  process  upon  it ''.  If  need  be,  they  will  wind  it 
up^,  paying  homage  at  the  same  time  to  the  theory  that  its 
personality  is  pure  fiction,  and  conceded  to  it  by  its  state  of  origin 
alone,  by  expressly  disclaiming  powers  to  dissolve  it  ^.  A  court  of 
equity  will  exercise  over  it  its  jurisdiction  in  personam  in  order  to 
compel  it  to  do  equity  ^^  The  state  taxes  its  income  ^\  and  imposes 
in  certain  cases  special  conditions  upon  it  ^\  Additional  evidence 
that  foreign  juridical  persons  have  civil  personality  in  England  may 
be  found  in  the  fact  that  conventions  have  been  concluded  by  this 
country  with  France,  Belgium,  Italy,  Germany,  Spain,  Oi-eece, 
Tunis,  Austria,  and  Russia,  for  the  mutual  admission  of  commercial 
associations  to  civil  rights ;  and  that  no  legislation  has  been  found 
necessary  to  provide  for  the  fulfilment  of  the  treaties  in  this 
country. 

In  order  to  attain  these  results  in  the  matter  of  service  of 
process,  winding-up,  the  special  equity  jurisdiction,  and  income 
tax,  it  has  been  necessary,  according  to  the  letter  of  our  law,  to 
decide  that  the  foreign  juridical  person  is  resident  in  England; 
and  no  difficulty  has  been  experienced  in  doing  so.  The  established 
principle  is  that  where  the  foreign  juridical  person  cairies  on 
business  or  has  a  branch  office,  there  it  resides,  whether  for  service 
of  process  ^^,  for  purposes  of  winding-up  ^^,  or  assessment  to  income 
tax  ^*.  A  German  company  has  even  been  successfully  served  with 
a  writ  whilst  residing  for  nine  days  at  a  stall  in  an  exhibition  ^^ 

1  Hmriques  y.  Qmeral  Privileged  Dutch  Co.  (1728)  Ld.  Raym.  1533  and  z  Str.  611  : 
NcUiofuU  Bank  qfSt  Otarles  v.  De  BemdUs  (1825)  i  G.  &  P.  569. 
'  Keufby  v.  Von  Oppen  (1872)  L.  R.  7  Q.  B.  293. 

*  Inre  ApplicaHon  of  80c.  An.,  dc,  du  Ten^  (1895)  13  Pat.  Cas.  54. 

*  ColUns  Co.  V.  Beeves  (1858)  4  Jur.  N.  S.  865 ;  CoUin^  Co.  v.  Brown  (1857)  3  K.  & 
J.  423. 

^  Soc.  An.,  &e.f  Panhard  et  Levaseor  v.  Panhard-Levaexf  Motor  Co,,  Ltd.  [1901]  2  Ch.  513. 

*  Aldrich  v.  British  Griffln,  Ac,  Co.,  Ltd.  [1904]  2  K.  B.  850. 
■^  Newby  v.  Von  Oppen  (supra). 

*  In  re  Commereial  Bank  0/ India  (1868)  L.  B.  6  Eq.  517. 

*  In  re  Matheson  Bros.,  Ltd.  (1884)  27  Ch.  D.  at  p.  229. 
*o  Carron  Iron  Co.  v.  MacLaren  (1855)  5  H*  ^*  C*  4'^* 

^^  Income  Tax  Act,  1853,  s.  10. 
IS  Life  Assurance  Companies  Act,  1870,  s.  3. 

"  Hoggin  v.  Comptoir  de  VEscompte  de  Paris  (1889)  23  Q;  B.  D.  at  p.  521. 
i«  In  re  Uoyd  Qenerale  Itaiiano  (1885)  29  Ch.  D.  219. 
1^  Goers  &  Co.  v»  Bell  [1904]  2  K.  B.  136. 

"  Dunlop  Pneumatic  Tyre  Co.,  Ltd.  r.  Aktien-geseUschtuft  &c.  Ctidell  &  Co.  [1902]  i  K.  B. 
342- 
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A  foreign  juridical  person  is,  therefore,  not  only  undoubtedly 
possessed  of  civil  capacity  in  England,  but  it  is  dealt  with  on  very 
much  the  same  footing  as  a  foreign  natural  person.  It  can  have  a 
residence ;  and  although  we  ai*e  expressly  warned  that  this  is  only 
by  analogy  ^,  yet  elsewhere  we  learn  that  *  residence '  is  a  popular, 
and  not  a  technical  word  ' ;  and  in  its  popular  sense  it  indicates  the 
actual  presence  of  some  real  resident  In  a  recent  case  we  read  of 
a  foreign  company,  registered  in  Griqualand  West,  which  is  held  to 
have  '  existence  and  residence  within  the  United  Kingdom  ^/  It  is 
said  of  this  company  in  the  Court  of  Appeal  that  its  *  head  and 
brains  ^ '  and  its  ^  brains,  heart,  and  motive  power  ^ '  are  to  be  found 
in  London.  It  is  difficult  to  recognize  in  these  beings  with  heads, 
brains,  hearts,  and  motive  power,  operating  at  their  foreign 
residences,  the  pure  fictions,  existing  only  in  the  contemplation  of 
the  state  which  created  them,  of  the  orthodox  theory  of  juridical 
personality. 

As  to  functional  capacity,  it  is  only  necessary  to  observe  that  the 
power  of  foreign  commercial  associations  to  carry  on  business  here 
has  never  been  questioned,  and  that  no  act  of  the  Legislature,  and 
no  public  policy,  prevents  any  other  type  of  foreign  juridical 
person  from  discharging  its  functions  here.  To  this  state  of  affairs 
there  are  perhaps  two  exceptions  only.  According  to  section  28  of 
the  Roman  Catholic  Emancipation  Act  of  1829,  it  is  expedient  to 
make  provision  for  the  gradual  suppression  and  final  prohibition  of 
Jesuits  and  members  of  other  religious  orders  of  the  Church  of 
Rome;  and  the  Roman  Catholic  Charities  Acts  of  1832  and  i860 
expressly  maintain  all  provisions  relating  to  the  suppression  or 
prohibition  of  the  religious  orders  of  the  Church  of  Rome.  An 
exception  of  more  practical  importance  is  to  be  found  in  section  3 
of  the  Life  Assurance  Company's  Act  of  1870,  requiring  foreign 
life  assurance  companies  to  make  a  deposit  as  a  condition  of  their 
right  to  exercise  their  functions. 

(b)  A  foreign  juridical  person  has  in  England  a  personal  law  by 
which  its  status  and  capacities  are  regulated,  and  is  subject  to  the 
territorial  law  only  ia  so  far  as  the  latter  affects  foreigners  in 
general  ^ 

In  most  decisions  this  proposition  is  tacitly  assumed  or  referred 
to  as  obvious.  In  the  earliest  cases  it  was  settled  that  the  question 
of  corporation  or  no  corporation,  of  whether  or  not  the  foreign 
body  in  question  possessed  personality,  must  be  proved  by  the 

>  The  Cesena  Stdphur  Co.,  Lid.  y.  Nicholson  (1876)  I  Ex.  D.  at  p.  45a. 

«  Ex  parte  BreuU,  16  Ch.  D.  484. 

'  De  Beers  Consol.  Mines,  Ltd,  Y.  Howe  [1905]  2  K.  B.  at  p.  630  (per  Phillimore  J.). 

*  At  p.  639  (per  Collins  M.  R).  "  At  p.  64a  (per  Gozens-Hardy  L.  J.). 

•  Comp.  Westlake,  P.  I.  L.,  4th  edit.,  p.  358 ;  Dicey,  loc.  cit.,  Rule  126. 
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foreign  law  ^    A  foreign  company  is  now  known  to  be  '  a  legal 
entity  the  validity  and  effect  of  which  must  depend  upon  the  laws 
of  the    country    within    which    that  company,  is  established^.' 
Although  it  is  a  foreign  company,  '  its  constitution  as  such  should 
be    respected    and   recognized    by    the    legal    tribunals    of    this 
country  \*    The  special  rules  of  English  law  for  the  regulation  of 
corporations,  such  as  the  Joint  Stock  Company's  Acts,  do  not  in 
general  apply  to  it  ^.     The  liability  of  its  members  towards  third 
parties  are  Hhe  same  in  this  country  as  in  the  country  which 
created  the  corporation^.'    And  an  Englishman  who  becomes  a 
shareholder  in  a  foreign  company  becomes  subject  to  the  articles 
and  constitution  of  that  company,  construed  according  to  the  law 
of  that  country®.     The  courts  of  the  foreign  juridical  person's 
state  of  origin  are,  in  consequence,  the  proper  tribunals  to  decide 
upon  its  internal  disputes,  and  an  English  court  will  not  review 
their  decisions'^.    The  application  to  foreign  companies  of  the 
provisions  of  the  English  Joint  Stock  Company's  Acts  relating  to 
winding-up  is  indeed  in  appearance  a  disregard  of  their  personal 
law  in  favour  of  the  territorial  law.      But  it  may  be  questioned 
whether  it  is  so  in  reality.     In  so  far  as  the  application  consists  of 
a  decision  that  the  foreign  company  must  be  wound  up  and  cease 
to  carry   on  business,  it  is  a  mere  withdrawal  of  the  implied 
recognition  and  permission  extended  to  all  foreigners.    In  so  far  as 
it  consists  of  a  process  of  winding-up,  the  foreign  law  is  applied 
to  questions  concerning  the  constitution  of  the  company  and  the 
rights  and  liabilities  of  its  members ;   and  the  territorial  law  is 
applied  as  the  lex  fori  in  matters  of  procedure  only.     As  regards  the 
latter  even,  respect  is  paid  to  the  personal  law  on  the  principle  that 
the  courts  of  the  state  of  origin  of  the  company  must  act  as  the 
principal  court,   and    other  courts  as  ancillary  to  the  principal 
liquidation^.     In  certain    other  respects^  however,  more  definite 
encroachments  have  been  made  upon  the  personal  law.    As  to 
the  effect  of  liquidation  in  effecting  a  release  from  contractual 
liabilities,  the  personal  law  is  disregarded  in  favour  of  the  lex  loci 
contractus^  so  that  it  is  no  defence  for  a  foreign  company  to  plead  a 
discharge  in  a  foreign  liquidation  in  an  action  upon  a  contract  made 
and  to  be  performed  in  England '.     But  this  principle  is  not 

^  Hmriqu£s  v.  Qtfnwal  Privileged  Dutch   Co.  and  National  Bank  qf  St.  Charles  t.  De 
BemaUs  (supra).    In  re  The  Imperial  Anglo-Oerman  Bank  (1872)  a6  L.  T.  N.  S.  229. 

*  Colquhoun  v.  Heddon  (1890)  24  Q.  B.  D.  497  (and  25  Q.  B.  D.  129). 
»  Qilbertaon  v.  Ferguson  (1879)  5  Ex.  D.  57. 

«  Bulkley  y.  Sehuis  (1871)  L.  R.  3  P.  C.  764 ;  Butt  y.  Monteaux  (1854)  I  K.  ft  J.  98. 
B  Bateman  v.  Service  (1881)  6  App.  Gas.  (P.  G.)  386. 

*  VaUde  y.Dumergue  (1849)  4  Ex.  290  ;  80  R.  K.  556. 

7  Sudloto  y.  Dutch  Rhenish  Rly.  Co.  (1855)  21  Beav.  43. 
"  In  rt  Snglishf  Seottishf  dc.  Bank  [1893]  3  Gh.  at  p.  394. 

*  Gibbs  &  Sons  y.  La  SociiU  Industrielle,  Ac.  (1890)  25  Q.  B.  D.  399. 
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peculiar  to  juridical  persons.  It  is  applied  equally  to  natural 
persons,  and  it  is  only  one  instance  out  of  many  of  the  special 
favour  shown  in  English  law  for  the  lex  loci  contractus.  Of  more 
immediate  interest  is  the  reluctance  which  has  been  shown  to 
recognize  the  personality  of  foreign  juridical  persons  which  show 
any  great  difference  in  character  from  an  English  corporation.  In 
Scotland,  as  in  France,  a  partnership  is  a  legal  person  distinct  from 
the  partners  of  which  it  is  composed  ^.  But  an  English  court  has 
refused  to  recognize  its  personality  on  the  ground  that  it  was  not  a 
corporation  ^.  A  similar  difficulty  in  recognizing  a  juridical  person 
which  differs  in  type  from  English  juridical  persons  appears  to  have 
been  felt  with  respect  to  foreign  sovereigns  and  states.  It  is 
admitted  that  'every  Government  in  its  dealings  with  others 
necessarily  partakes  in  many  respects  of  the  character  of  a  corpora- 
tion ^ ; '  that  a  state  '  is  a  body  so  far  corporate  as  not  to  present  to 
the  court  as  a  suitor  any  one  individual  ^ ; '  and  that,  in  short, '  the 
case  of  a  foreign  government  is  the  case  of  a  corporation  ^.*  In 
accordance  with  these  ideas  no  difficulty  has  been  found  in  recog- 
nizing the  legal  personality  of  Republics.  But  loyal  adherence  to 
the  English  theory  that  the  state  itself  is  no  person,  but  is 
represented  by  a  royal  corporation  sole,  appears  to  have  been  the 
active  cause  in  preventing  a  similar  recognition  from  being  extended 
to  monarchic  states.  It  has  been  said  that  the  foreign  monarch  sues 
as  a  corporation  sole ',  or  as  trustee  for  his  subjects,  or  on  his  own 
behalf  ^  But  the  juridical  personality  of  the  foreign  state  as 
distinguished  from  the  natural  personality  of  the  foreign  monarch 
is  not  recognized  by  our  law  ^.  Since  in  most  monarchical  countries 
where  the  system  of  law  is  founded  on  that  of  Rome,  which 
personified  the  fisc,  the  state  is  a  person  in  private  law,  the 
English  courts  apply  the  territorial  law  in  this  matter  in  deroga- 
tion from  the  personal  law. 

It  is  evident  from  what  has  been  said,  that  excepting  the  particular 
restrictions  of  the  personal  law  referred  to,  the  positive  rules  of 
English  law  may  be  referred  either  to  the  American  doctrine  or  to 
the  theories  described  as  the  liberal  system.  We  have  no  decision 
such  as  that  in  Bank  of  Augusta  v.  Earle  to  commit  us  to  one  or  the 
other.  But  there  are  indications  that,  as  might  be  expected,  the 
American  doctrine,  which  has  grown  out  of  the  common  law,  would 

^  Partnership  Act,  1890,  b.  4  (2),  declaring  Soottiah  law. 

>  BuXUKk  Y.  Caird  (1875)  L.  R.  10  Q.  B.  276. 

»  King  of  Two  Sicilies  v.  WiUcox  (1851)  i  Sim.  N.  8.  301 ;  89  R.R.  89. 

*  Prioleau  v.  U,S,A,  (1866)  L.  R.  a  Eq.  659. 

*  Republic  qf  Peru  v.  Weguelin  (1875)  L.  R.  ao  Eq.  140. 

«  King  0/ Spain  v.  HuUett  (1833)  7  Bli.  N.  S.  359  ;  I  CI.  &  P.  333;  3^  R.  »•  1*3. 
^  HulUtt  y.  King  qf  Spain  (1828)  a  BU.  N.  S.  31;  28  R.  R.  56. 
»  U,8.A.  V.  Wagner  (1867)  L,  R.  a  Ch.  58a. 
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probably  have  been  accepted,  until  lately  at  any  rate,  as  good  law 
by  most  English  judges.  Story's  statement  of  the  doctrine  of 
comity  *  has  been  referred  to  with  approval  by  the  Privy  Council 
in  speaking  of  the  status  of  a  foreign  juridical  person  ^.  Lately  it 
has  been  said  that '  the  corporate  existence  of  foreign  corporations 
is  only  recognized  in  other  countries  by  international  comity  ^.' 
Professor  Dicey  appears  to  adopt  the  same  point  of  view,  in  referring 
the  right  of  a  foreign  juridical  person  to  enjoy  its  personal  law  to 
the  principle  that '  any  right  which  has  been  duly  acquired  under 
the  law  of  any  civilized  country  is  recognized  and  in  general 
enforced  by  English  Courts  ^'  Mr.  Foote  adopts  the  American 
doctrine  as  the  law  of  England^  adding,  in  spite  of  Uenriques  v. 
General  Privileged  Dutch  Co,^  that  the  courts  of  all  countries  are  open 
prima  facie  to  natural  persons  and  no  others  ^ ;  and  Mr.  Seward 
Brice  says  that  the  views  held  in  the  United  States  are  probably 
substantially  the  same  as  those  held  in  this  country  ^.  There  is, 
however,  little  authority  for  these  assumptions,  and  in  special 
contrast  to  Mr.  Foote,  we  have  the  high  authority  of  Professor 
Westlake  that  in  private  intei-national  law  '  in  dealings  with  others 
[an  artificial  person]  stands  on  the  footing  of  natural  persons 
domiciled  abroad  ^ ; '  and  a  recent  observation  in  the  Court  of 
Appeal  shows  that  it  is  still  open  to  an  English  lawyer  to  contend 
that  comity  is  no  adequate  basis  upon  which  to  found  the  position 
of  foreign  juridical  persons.  The  American  cases,  it  was  said  by 
Lord  Collins,  then  Master  of  the  Rolls, '  say  that  a  Corporation  can 
have  only  one  domicile  or  residence,  but  may  carry  on  business  in 
a  foreign  country,  which  possibility  they  derive  from  the  comity  of 
nations.  Whether  it  rests  on  comity  or  on  the  view  that  a  Corporation 
being  an  entity  that  efitity  w  legally  capable  of  existing  mthin  a  jurisdiction 
other  than  that  of  the  country  which  gave  it  birth,  the  result  is  that  it 
can  caiTy  on  business  in  a  country  other  than  that  in  which  it  was 
incorporated  ^.'  It  may  still  turn  out  to  be  the  law  of  England  that 
a  foreign  juridical  person  possesses  status  and  capacity  on  the  ground 
that,  for  these  purposes^  it  is  indistinguishable  from  a  natural  person. 

The  proposed  legislation. 
The   recently  introduced  Bill  to  amend  the  Companies   Acts 
provides  that   in  future  a  foreign  company,  having  any  place 
of  business  in  this  country,  shall  be  required  to  file  {a)  a  copy 

'  See  p.  159,  supra.  ^  BaUman  t.  Service,  supra. 

'  De  Beera  Consolidated  Mines,  Ltd.v.  Hotce  [1905]  2  K.  B.  at  p.  630  (per  Phillimore  J.). 

*  Dicey,  loc.  cit.,  Rule  ia6  and  General  Principle  i. 
'  Foote,  P.  I.  L.,  3rd  edit,  p.  ia6. 

•  Brice,  Ultra  Vires,  3rd  edit.,  p.  6. 
^  Westlake,  loc.  cit.,  p.  358. 

'  De  Been  Conaolidated  Mines,  Ltd.  y.  Howe  [1905]  2  K.  B.  at  p.  635. 
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of  its  charter,  statutes,  or  memorandum  and  articles  of  association, 
with  the  names  of  all  its  directors,  and  with  the  name  of  some 
person  resident  in  the  United  Kingdom  authorized  to  accept  service 
of  process  on  behalf  of  the  company ;  and  {b)  in  every  year  such 
a  statement  of  its  affairs  as  it  would  have  to  file  if  it  were  an 
English  company ;  and  that  there  shall  be  a  penalty  in  default. 

It  is  now  easy  to  test  these  proposals  by  means  of  the  principles 
already  stated ;  and  they  come  well  out  of  the  test.  To  enforce 
them  would  be  to  alter  no  rule  of  English  law,  and  to  infringe  no 
principle  of  jurisprudence,  even  of  the  liberal  system.  They  are 
consistent  with  the  recognition  by  the  state  of  the  civil  personality 
of  foreign  companies  on  the  same  basis  as  that  of  natural 
persons.  Since  they  need  be  fulfilled  only  by  companies  with 
a  place  of  business  in  England,  they  would  apply  only  to  com- 
panies which  desired  to  discharge  their  functions  here,  and  not 
to  companies  which  sought  to  exercise  here  civil  capacity  only ; 
and  the  imposition  of  conditions  precedent  to  the  enjoyment  of 
functional  capacity  is,  as  it  has  been  pointed  out,  open  to  none  of 
the  objections  to  the  imposition  of  restrictions  on  the  enjoyment 
of  civil  capacity.  They  are  also  consistent  with  the  possession  by 
a  foreign  juridical  person  of  a  personal  law.  Such  rules  as  these 
relating  to  the  publicity  of  constituting  documents  and  of  financial 
position,  and  to  the  facilitation  of  service,  are  essentially  rules 
for  the  protection  of  the  interests  of  third  parties ;  and  this,  as 
already  said,  is  the  sphere  of  action  with  which  the  state  may 
legitimately  concern  itself  in  regulating  foreign  juridical  persons. 

More  doubt  may  be  felt  as  to  their  practical  utility.  Under  our 
fiscal  system  a  proposal  to  place  any  difficulties,  however  slight,  in 
the  way  of  international  commercial  intercourse,  and  of  the  free 
circulation  of  capital,  may  be  said  to  be  suspect.  The  burden  of 
showing  that  it  would  do  more  good  than  harm  is  upon  its  proposers. 
It  is  not  clear  that  the  particular  proposals  in  question  would 
remedy  any  evil,  or  that  there  is  any  evil  to  be  remedied.  Service 
can  already  be  effected  on  any  company  which  has  a  place  of 
business  in  England  and  a  responsible  officer  there.  To  enact, 
therefore,  that  a  company  carrying  on  business  in  England  must 
file  the  name  of  some  person  to  receive  service  adds  littie  to  the 
present  law.  The  only  effect  of  the  enactment  would  be  to  facilitate 
service  in  the  rare  cases  in  which  a  company  carries  on  business 
here  without  having  any  place  of  business,  or  has  a  place  of  business 
at  which  it  has  no  responsible  officer.  The  policy  of  enforcing  publi- 
city of  accounts  is  one  of  doubtful  wisdom  and  more  doubtful  utility. 
Contracts  ai*e  made  with  a  view  to  being  kept,  not  broken ;  and  in 
practice  business  men  will  not  pay  a  visit  to  Somerset  House  or 
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a  district  registry  and  make  searches  before  striking  a  bargain. 
They  rely,  and  will  continue  to  rely,  on  reputation,  or,  in  case  of 
doubt,  on  a  banker's  or  a  consul's  reference. 

But  perhaps  the  most  weighty  of  practical  reasons  against  pro- 
posals of  this  nature  is  their  effect  upon  other  nations.  They  may 
appear  of  slight  importance  to  us,  and  to  lay  but  a  light  burden  on 
foreign  companies.  But  it  is  hard  to  calculate  their  exact  effect 
abroad.  Without  intending  to  do  so,  they  may  be  in  fact  imposing 
conditions  on  some  class  of  foreign  companies  which  they  are  unable 
to  fulfil,  and  thus  practically  prohibiting  them  from  carrying  on 
business  here.  To  the  state  to  which  such  companies  belong  it  must 
then  appear  that  England  is  instituting  a  highly  restrictive  regime : 
a  condition  of  affairs  which  is  only  too  likely  to  lead  to  a  war  of 
retaliation.  At  the  present  moment  English  chambers  of  commerce 
are  vigorously  agitating  to  prevent  the  enactment  of  somewhat 
similar  provisions  contained  in  a  Prafet  de  la  Loi  sur  les  Societ^s 
etrangeres  par  actions  ^  now  before  the  French  Chamber,  which  it 
is  said  will  have  the  effect  of  making  it  impossible  for  English 
companies  to  carry  on  business  in  France. 

Finally,  a  hope  may  be  expressed  that  some  provision  will  be 
included  in  the  bill  before  it  becomes  law  to  determine  the  legal  effect 
of  actions  performed  in  this  country  by  a  foreign  company  which 
has  not  complied  with  the  provisions  of  the  statute.  The  absence 
of  any  such  provision  in  similar  statutes  in  the  United  States,  Italy, 
and  elsewhere,  has  given  rise  to  the  greatest  confusion  and  many 
conflicting  decisions.  In  the  United  States  it  has  been  held  at 
different  times  that  contracts  made  under  such  circumstances  are 
totally  void ;  that  they  are  voidable  at  the  option  of  the  other  party, 
either  wholly,  or  in  so  far  as  unexecuted ;  that  they  are  neither  void 
nor  voidable,  but  that  the  remedy  is  suspended ;  that  the  remedy  is  not 
suspended,  but  that  forfeiture  of  the  penalty  is  the  only  consequence  '. 

To  arrive  at  the  first  and  second  of  these  decisions  the  statute 
must  be  looked  upon  as  enacting  conditions  precedent  to  the  enjoy- 
ment of  civil  capacity,  so  that  the  foreign  company  which  has  not 
observed  them  can  do  no  act  in  the  law.  In  Italy,  after  some 
difference  of  opinion,  it  has  been  decided  that  this  is  not  the  true 
interpretation  of  such  provisions ;  but  that  in  spite  of  not  having 
complied  with  the  prescribed  regulations,  a  foreign  commercial 
association  has  status  as  a  person  and  is  capable  of  performing 
valid  acts  in  the  law  ^. 

E.  Hilton  Young. 

^  Chambre  des  D^put^s,  Session  de  1906,  No.  121. 

'  See  cases  coUecied.    Thompson,  Law  of  Corporations,  ss.  7950-7960. 

*  See  cases  collected.    Flore,  Dlsposizioni  Generali,  ii.  No.  531,  p.  64. 
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*  BRITISH'  LAND  LAW  IN  THE  NEW  HEBRIDES. 

TBE  question  of  the  settlement  of  French  and  English  claims  in 
the  New  Hebrides  attracts  public  attention  from  time  to 
time,  and  the  recent  publication,  as  a  parliamentary  Blue  Book,  of 
the  Correspondence  which  led  to  the  Convention  being  somewhat 
hastily  concluded  invites  a  closer  examination  of  the  Convention 
itself.  It  now  appears  that,  apart  from  its  political  importance,  the 
Convention  will  give  rise  to  some  purely  legal  questions  of  no 
ordinary  interest  and  difficulty.  I  propose  to  say  something  on 
three  points  directly  connected  with  the  land  question,  which  appear 
to  have  been  overlooked  or  insufficiently  considered  by  the  framers 
of  the  text  of  the  Convention.  The  Correspondence  shows  clearly 
that  the  difficulties  surrounding  the  adjustment  of  claims  to  land 
by  French  and  English  settlers  were  the  prime  cause  of  the  Con- 
vention coming  into  existence,  and  it  is  certain  that  in  the  event 
of  the  arrangements  now  made  between  the  French  and  English 
Qovemments  breaking  down  altogether,  this  will  be  due  princi- 
pally to  the  legal  difficulties  of  the  land  question  proving  insuper- 
able. That  there  should  be  any  risk  of  a  document  like  the  New 
Hebrides  Convention  turning  out  to  embody  a  scheme  unworkable 
on  purely  legal  grounds,  argues  some  justification  of  Lord  Alver- 
stone's  remarks  (see  The  Times  of  November  9,  1906)  as  to  the 
Inns  of  Court  not  giving  sufficient  encouragement  to  the  study  of 
scientific  law.  The  three  points  to  be  noticed,  as  likely  to  give  rise 
to  difficulty^  are  these : — 

1.  The  rule  that  the  lex  situs  should  govern  rights  connected 
with  the  ownership  and  alienation  of  land. 

%.  The  diversity  of  legal  systems  within  the  British  Empire. 

3.  The  de  facto  adoption  in  the  Convention  of  French  law  to  the 
exclusion  of  the  English  common  law. 

I.  The  scheme  of  the  Convention  is  that  the  New  Hebrides  shall 
be  *  a  region  of  joint  influence '  in  which  two  systems  of  law  shall 
be  administered,  each  Power  i-etaining  its  jurisdiction  over  its  own 
subjects  or  citizens.  A  Joint  Court  (*  Tribunal  Mixte ')  is  to  be  set 
up  for  the  principal  purpose  of  dealing  with  what  are  called  '  land 
suits '  ('  litiges  immobiliers '),  and  this  Court  is  given  jurisdiction 
over  all  land  suits,  its  decisions  being  final ;  in  land  suits  between 
non-natives  the  Court  is  'bound  by  the  laws  of  the  defendant's 
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country '  (Art.  23).  Subject  to  these  provisions  the  subjects  and 
citizens  of  the  two  Powers  'remain  subject  to  the  fullest  extent  to 
the  laws  of  their  respective  countries'  (Art.  1).  Subjects  of  other 
Powers  must  elect  to  come  under  either  French  or  British  law. 
The  jurisdiction  of  the  two  Powers,  and  of  the  Courts  set  up 
(including  the  Joint  Court),  is  thus  essentially  a  personal  jurisdic- 
tion, and  there  cannot  be  said  to  be  any  one  system  of  government 
or  law  answeiing  to  what  would  be  called  the  lex  situs  in 
a  civilized  country  as  applying  to  immovable  property  in  the 
country.  Certainly  a  land  register  is  to  be  set  up  (Art.  26),  and 
entry  in  the  register  is  to  confer  '  conclusive '  title,  whilst  no  doubt 
regulations  might  be  made  prescribing  rigid  forms  for  transactions 
with  the  land.  But  in  any  subsequent  litigation,  and  in  trans- 
actions with  land  not  yet  on  the  register  (registration  not  being 
universally  compulsory),  the  law  of  the  nationsJity  of  the  defendant 
in  the  one  case,  and  (presumably)  of  the  vendor  or  mortgagor  in 
the  other  case,  would  automatically  govern  the  litigation  or  trans* 
action.  The  Correspondence,  indeed,  shows  that  the  creation  of 
a  regular  lex  situs^  or  special  code  applying  uniformly  to  all 
residents,  was  urged  by  the  Australian  Qovemment,  and  the  sug- 
gestion rejected  by  the  Colonial  Office  as  impracticable  (pp.  39,  51, 
^6  of  the  Correspondence).  Even  in  countries  which,  like  France, 
are  under  the  civil  law,  the  rule  usually  is  that  rights  relating  to, 
and  transactions  with,  land  are  governed  by  the  lex  siUis  (Yattel, 
Droits  des  Qens,  2.  8.  103),  and  the  reasons  for  this  rule  are  even 
stronger  in  the  case  of  English  law,  under  which  a  far  wider 
distinction  exists  between  land  and  movables,  than  under  the  civil 
law. 

It  is  difficult  to  imagine  how  any  system  of  law  could  possibly 
be  satisfactory,  under  which  rights  in  a  piece  of  land  would  be 
governed  to-day  by  French,  and  to-morrow  by  English,  law. 
According  to  Elnglish  law,  the  title  to  all  land  owned  by  English 
subjects  rests  ultimately  on  a  grant  from  the  Crown,  and  the  king 
is  the  only  person  in  England  who  can  own  land  allodially,  whilst 
under  French  law  land  is  owned  by  citizens  allodially  in  tiie  same 
way  as  movables. 

Powers  of  appointment,  too,  are  unknown  in  French  law.  In 
English  law  a  Meed'  means  an  instrument  under  seal,  but  in 
French  law  'deeds*  are  unknown;  *titre'  seems  to  answer  both 
to  'title-deed'  and  also  to  'title.'  It  is  difficult  to  conceive  the 
complications  which  would  arise  if  a  Frenchman  had  to  deduce 
his  title  to  his  land  through  a  power  of  appointment  in  an  English 
will,  or  if  an  Englishman  had  to  rely  on  an  instrument  of  con- 
veyance by  a  Frenchman  not  under  seal,  and  so  on,  whilst  each 
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alternate  owner  might  be  of  different  nationality.  Then,  again, 
the  French  law  treats  the  contract  of  sale  as  passing  the  actual 
property  in  the  land,  and  does  not  recognize  the  English  distinction 
between  the  preliminary  contract  and  the  specific  performance  of  it 
by  formal  conveyance.  A  uniform  lex  ntu4  as  regards  land  would 
seem  to  be  indispensable  if  any  dealings  at  all  with  land  are  to 
take  place. 

2.  It  appears  to  have  been  assumed  that  every  British  subject 
lives  under  the  same  system  of  law,  as  regards  both  person  and 
property.  Art.  3  (i)  runs:  'In  all  matters  not  contrary  to  the 
provisions  of  the  present  Convention^  or  the  regulations  made 
thereunder,  the  subjects  and  citizens  of  the  two  Signatory 
Powers  .  . .  shall  .  . .  remain  subject  to  the  fullest  extent  to  the 
laws  of  their  respective  countries.'  The  last  sentence  is,  in  the 
French  text,  '  conserveront  dans  toute  sa  plenitude  leur  statut 
personnel  et  r^l,'  so  that  the  English  'shall  remain,  &c.,'  is  not 
a  translation  but  a  paraphrase,  and  a  paraphrase  moreover  that 
misses  the  point  of  the  expression  'statut  personnel  et  rdel.' 
These  words  are  said  by  Littr^  to  mean :  '  Tensemble  des  lois  qui 
r^gissent  [leurs]  personnes  et  biens,*  i.e.  the  law  which  governs 
them  as  to  person  and  property ;  '  r^el '  is  that '  qui  a  rapport  aux 
biens  [including  land  as  well  as  chattels],  par  opposition  k  ce  qui 
a  rapport  aux  personnes.*  The  English  text  would  have  more 
nearly  represented  the  French  had  it  added  the  words  '  both  as  to 
personal  rights  and  rights  of  property  of  every  kind,'  and  this 
addition  might  have  served  to  recall  to  the  draftsman's  mind 
the  fact  that  an  Englishman,  a  Scotsman,  a  South  African, 
an  English  Canadian,  a  French  Canadian,  a  West  Indian,  an 
Australian,  a  New  Zealander,  &c.,  &c. — all  British  subjects — are 
fiot  all  subject  to  the  same  law^  and  that  there  is  almost  as  much 
difierence,  as  regai*ds  rights  under  the  law  of  property,  between 
a  South  African  and  a  New  Zealander  as  between  a  Frenchman 
and  an  Englishman.  Land  (for  instance)  in  South  Africa  may  be 
owned  under  Roman-Dutch  law,  in  some  of  the  West  Indies  under 
old  Spanish  law,  in  Quebec  under  old  French  law,  &c.  Yet, 
apparently,  each  of  these  systems  of  law  might,  in  the  case  of 
a  South  African,  Scotsman,  &c.,  have  to  be  applied  as  being  '  the 
laws  of  their  respective  countries.'  Any  difficulty  caused  by 
the  lack  of  one  uniform  lex  situs  governing  rights  in  land,  on  the 
assumption  that  there  is  one  system  of  law  for  all  French  citizens 
and  another  system  of  law  for  all  British  subjects,  is  thus  seen 
to  be  increased — is  it  too  much  to  say  twenty-fold? — by  the 
number  and  diversity  of  the  systems  of  law  in  the  'respective 
countries '  of  British  subjects. 
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3.  The  most  singular  thing  of  all  about  the  provisions  of  the 
Convention  relating  to  land  is  that,  so  far  as  there  is  a  partial 
establishment  of  a  sort  of  lex  situs  by  means  of  the  Joint  Court  and 
the  land  register  to  be  attached  to  it,  this  law  is  essentially  Frem^h 
and  not  English,  in  principle  if  not  altogether  in  form.  That  this 
quasi'lex  situs  is  not  English  in  principle  can  be  shown  by  a  very 
simple  test:  no  English  Court  in  the  United  Kingdom  would 
allow  any  claim  to  private  ownership  of  land  in  the  New  Hebrides 
to  be  good  under  English  law.  The  'fundamental  principle  of 
tenure '  by  which  land  is  '  supposed  to  have  been  granted  by  the 
State '  (Third  Report  of  Real  Property  Commission,  1832),  although 
often  said  to  be  a  'mere  legal  fiction,'  would  effectually  prevent 
an  English  Court  from  upholding  the  claim  of  an  occupier  of  land 
in  the  Islands  to  have  acquired  an  estate  in  fee  simple  in  it.  No 
grant  of  the  land  by  the  Crown  is  possible,  for  the  simple  reason 
that  the  New  Hebrides  Group  is  not  a  British  possession,  or  even 
a  British  settlement  under  the  British  Settlements  Act,  1887. 
*  Allodium  being  wholly  unknown  to  English  law '  (Challis,  Real 
Property,  2nd  ed.,  191),  nothing  short  of  an  Act  of  Parliament  can 
entitle  one  to  say  that  the  acquisition  of  land  in  the  Islands  at 
present  is  in  any  sense  in  accordance  with  English  law.  The 
technical  and  logical  difficulty,  thrown  by  the  municipal  law  of 
England  in  the  way  of  an  English  fee  simple  being  created  in  New 
Hebrides  land,  has,  in  fact,  been  unnecessarily  aggravated  by  the 
language  of  the  Convention.  The  preamble  states  one  object  of 
the  Convention  to  be  '  to  secure  the  exercise  of  their  paramount 
rights '  by  the  two  Powers  in  the  Group ;  the  French  text  has  '  en 
vue  d'assurer  Texercice  de  leurs  droits  de  souverainetd.'  Any 
possible  claim  to  be  entitled  to  exercise '  sovereign  rights '  by  grant- 
ing land  in  fee  has  thus  been  given  up  by  the  British  Government, 
and  any  doubt  on  this  point  (assuming  the  English  text  to  be  as 
authentic  as  the  French)  is  removed  by  a  perusal  of  the  Corre- 
spondence. In  his  letter  of  March  9,  1906  (Correspondence,  p.  11), 
to  the  Governor-General  of  Australia,  Lord  Elgin  says  (par.  8): 
'  The  preamble  definitely  asserts  the  paramount  rights  of  the  two 
Powers  in  the  New  Hebrides,  and  thus  provides  for  the  first  time 
against  the  possible  appearance  of  a  third  country  as  a  claimant 
to  political  rights  in  the  Group.  ...  In  this  connexion  I  may  explain 
that  the  English  phrase  "  paramount  rights  "  in  the  preamble  was 
selected  because  the  litend  equivalent  of  the  French  phrase,  viz. 
"  rights  of  sovereignty/'  would  have  been  unsuitable  as  implying 
in  English  law  ownership  of  the  soil.'  The  practical  inconvenience 
of  '  the  mere  legal  fiction '  of  the  '  fundamental  principle  of  tenure ' 
is  seldom  brought  home  to  the  English  lawyer  so  directly,  though 
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in  the  present  case  the  prominence  thus  given  to  it  seems  to  have 
been  quite  unnecessary. 

There  appears  to  be  no  insuperable  difficulty  in  so  construing 
the  provisions  of  the  C!onyention  as  to  allow  of  what  I  have 
called  the  quasi-lex  Hius  being  French  in  principle.  Since  the  two 
Powers  agree  in  endeavouring  to  provide  for  some  form  of  land 
ownership  guaranteed  by  both,  and  since  an  English  juridical 
foundation  seems  impracticable,  and  since  furthermore  to  a  French 
juridical  foundation  no  such  purely  legal  objections  can  be  urged — 
on  all  these  grounds  the  right  conclusion  seems  to  be  that  the  titles 
to  land,  which  it  was  the  purpose  of  the  Convention  to  settle,  must 
be  considered  as  resting  on  the  principle  of  allodial  ownership  as 
existing  in  French  law.  Under  the  system  of  French  law  no  such 
wide  distinction  in  theory  exists  between  land  and  chattels  as  in 
English  law,  and  logically  there  is.  no  greater  difficulty  in  a  piece 
of  land  outside  French  territory  being  owned  under  French  law 
than  there  is  in  a  movable  chattel  being  owned,  say,  in  China, 
and  considered  as  subject  to  the  English  or  French  law,  according 
to  the  nationality  of  its  owner.  This  assimilation  of  the  law  of 
land  and  chattels,  movables  and  immovables,  in  French  law  can 
readily  be  verified  by  the  English  lawyer  on  turning  to  the  Code 
Civil,  sects.  158a,  1583,  1602-1605,  dealing  with  'sale';  the  pro- 
perty in  the  thing  sold  passes  by  the  contract  of  sale,  and  the  thing 
sold  must  afterwards  be  delivered,  the  handing  over  of  the  keys 
being  sufficient  delivery  in  the  case  of  a  house. 

Turning  to  the  provisions  of  the  Convention  itself  with  respect 
to  the  land  register  (Arts.  25  and  26),  these  are  much  more  French 
than  English,  both  in  the  letter  and  in  the  spirit.  What  savour  of 
English  law  there  is  in  these  two  Articles  comes  rather  from  the 
Land  Transfer  Acts  than  the  ordinary  law.  Entry  on  the  register 
gives  a  '  conclusive  title,*  and  subsequent  charges  and  transfers  do 
not  affect  the  land  until  these  have  been  entered  on  the  register  and 
the  copy  which  each  owner  receives.  Certainly  the  word  hypoihhque 
does  not  appear,  though  it  might  have  been  expected,  the  only 
word  referring  possibly  to  mortgages  being  '  charge/  both  in  the 
French  and  English  texts.  But  the  absence  of  all  reference  to 
the  English  '  deed,'  words  of  limitation,  partial  interests  such  as 
leases  or  life  estates,  &c.,  and  the  provision  that  copies  of  the 
entries  are  to  constitute  '  title-deeds  transferable  by  way  of  endorse- 
ment,' give  a  thoroughly  French  air  to  these  Articles.  Moi'eover, 
the  provision  for  the  necessity  of  registering  charges  and  transfers 
in  order  to  make  them  effectual  is  substantially  the  same  as  in 
French  law.  By  sect.  2134  of  the  Code  Civil,  moiigages  of  land 
(hypolAegues)  must  be  registered  to  be  effectual,  and  by  the  Law  of 
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March  23,  1855  (Rivifere,  Lois  Usuelles  (1903),  p.  354),  all  trans- 
actions with  land  inler  vivas  must  be  registered  to  be  effectual. 
It  is  therefore  not  too  much  to  say  that  in  principle  and  in  detail 
— as  far  as  it  goes — ^this  quan-lex  ntm  is  distinctly  French  rather 
than  English  ;  in  other  words,  French  law  is  adopted  to  the  exclu- 
sion of  the  English  common  law. 

James  Edward  Hogg. 

[Some  of  the  suggested  puzzles  may  appear  less  formidable  when 
we  consider  that  many  Scots  have  bought  land  in  other  parts  of 
the  United  Kingdom  and  of  the  British  Empire,  and  it  has  never 
been  supposed  that  these  transactions  were  intended  to  impose, 
or  could  impose,  the  peculiar  rules  of  Scottish  feudal  tenure  on 
tenements  outside  Scotland.  The  inchoate  lex  situs  of  land  in  the 
Hew  Hebrides  is  certainly  neither  English  nor  French.  If  it  con- 
sists at  present  of  a  land  registry  without  any  substantive  written 
law,  there  would  seem  to  be  a  field  open  for  judicial  construction 
of  which  there  has  not  been  the  like  since  the  Government  of 
Bengal  abandoned  Fenang  to  the  law  of  nature. — Ed.] 
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THE  JUSTICE  OF  THE  PEACE: 

AN   HISTORICAL  AND   COMPARATIVE  SUMMARY  WITH 

SPECIAL  REFERENCE  TO  THE  PHILIPPINES. 

Antiquity  and  Origin, 

*  rpHE  office  of  justice  of  the  peace  is  the  most  ancient  of 
J-  which  it  can  be  said  that  its  powers  are  wholly  derived  from 
statutes.'  This  is  the  conclusion  of  Sir  Frederick  Pollock  \  He 
refers  here,  of  course,  to  England,  and  it  is  to  that  country  that  we 
must  look  for  the  origin  of  the  justice  of  the  peace's  office,  as  it  exists 
not  only  in  the  United  States  but  also  in  continental  Europe  and 
in  the  Philippines.  Nearly  three  centuries  earlier  another  great 
English  jurist  had  said  of  this  office :  '  It  is  such  a  form  of  govern- 
ment for  the  tranquillity  and  quiet  of  the  realm  as  no  part  of  the 
Christian  world  hath  the  like  if  the  same  be  duly  exercised^.' 
From  at  least  the  beginning  of  the  thirteenth  century  there  existed 
in  England  a  class  of  local  officers  known  as  conservatores  pacis,  or 
keepers  of  the  peace  ^.  These  were  at  first  merely  ministerial 
officers,  but  in  1344  they  were  invested  with  criminal  jurisdiction^. 
In  1360  the  permanent  office  of  justice  of  the  peace  was  instituted, 
the  name  dating  from  about  this  time.  Eventually  some  civil 
jurisdiction  was  acquired,  mostly  of  a  ministerial  character,  but  the 
main  functions  of  the  office,  in  so  far  as  they  are  judicial,  have,  in 
England,  always  been  connected  mainly  with  the  administration  of 
the  criminal  law  ^.  In  that  country  also  the  justice  is  a  county 
officer  ^,  and  the  position  is  one  of  greater  dignity  and  social  prestige 
than  in  America  '^,  whither  it  was  transplanted  by  the  early  English 
colonists,  although  in  the  latter  country  the  justice's  court  was  given 
civil  jurisdiction  ^  which  was  gradually  extended  until  that  court  has 
become  the  one  for  the  trial  of  small  causes,  mostly  those  arising 
out  of  contract. 

^13  Hanr.  L.  Rev.  184.  '  Sir  Edward  Coke,  Fourth  Institute,  p.  170. 

*  See  Howard,  On  the  Development  of  the  King's  Peace  and  the  English  Looal 
Peaoe-Magistracy,  i  Neb.  Univ.  Studies,  235,  371,  for  a  luminous  discussion  of  this 
subject.    Cf.  I  Blackstone's  Commentaries,  p.  350  et  seq. 

*  Howard,  ibid.  374.  ^  Ibid,  i  Neb.  Univ.  Studies,  381. 

*  Ibid.  978 ;  18  Am.  ft  Eng.  Encyc.  of  Law  (3nd  ed.),  33,  35. 
'  Ibid.  1  Neb.  Univ.  Studies,  279. 

*  But  this,  being  purely  statutory,  is  construed  strictly  {Schroeder  v.  Ehlen, 
31  N.  J.  L.  44);  especially  as  to  actions  arising  out  of  tort  {Tayior  v.  Woods,  52  Ala. 
474). 
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In  France. 

It  was  during  the  stormy  period  of  the  Revolution  that  France 
recreated  her  judicial  system,  abolishing  the  ancient  courts  known 
as  *parlements*/  From  England  the  reformers  borrowed,  for 
criminal  oases,  the  jury  system  (the  germ  of  which,  like  that  of  the 
English  parliament  ^,  had  been  taken  from  France  itself),  and  from 
the  same  country  they  transplanted  the  ofSce  which  they  rebaptized 
under  the  name  of  juge  de  paix.  This  functionary  was  placed  in 
charge  of  the  lowest  of  the  three  grades  of  tribunals  below  the 
Court  of  Cassation — the  Cantonal, — and  ever  since  the  Revolution 
the  canton  has  been,  pre-eminently,  the  district  of  the  juge  de  paix  ^. 
But  while  in  England,  as  we  have  seen,  the  jurisdiction  of  the 
justice  had  been  almost  exclusively  criminal^  in  France  he  was 
given  civil  jurisdiction  which  is  now  final  up  to  one  hundred  francs 
but  which,  as  lo  amounts  between  one  and  two  hundred  francs,  is 
subject  to  appeal*.  His  primary  duty,  however,  is  conciliation, 
and  no  case  can  be  tried  by  him  until  he  has  first  sought  to  bring 
the  parties  together.  In  criminal  matters  the  juge  de  paix  has 
cognizance  of  minor  offences  whose  punishment  cannot  exceed  a 
fine  of  fifteen  francs  or  imprisonment  for  five  days. 

In  Spaiti, 

As  the  French  revolutionists  had  borrowed  from  England  so  the 
Spanish  refoimers  borrowed  from  France,  or  perhaps  directly  from 
England  itself,  since  they  were  somewhat  under  the  influence  of  the 
great  English  law  reformer,  Jeremy  Bentham  ^.  Prior  to  the  early 
years  of  the  nineteenth  century  certain  of  the  Alcaldes  were  vested 
with  a  limited  civil  and  criminal  jurisdiction  ^.  The  Cadiz  con- 
stitution of  1 81 2,  framed  under  the  influence  of  the  reformers, 
established  ihejuicio  de  conciliaciSn'^^  probably  taken  from  the  Code 
Napol^n  which  had  been  promulgated  only  eight  years  before. 
This  was  designated  as  the  juicio  de  paz  in  the  B^glamento  provisional 
para  la  adminidraddn  dejusticia  of  1835  ®,  and  twenty  years  later  the 
office  oijuez  de  paz  was  established  under  that  name  (one  being 
appointed  for  each  pueblo  in  Spain,  having  an  ai/untamiento  or 
government  building)  with  both  civil  and  criminal  jurisdiction  ^. 

^  These  judicial  reforms  were  effected  through  the  Constitution  of  i789-9a  See 
Gardiner's  French  Revolution  (Boston,  1883),  66 ;  9  Encyc.  Brit  (9th  ed.)y  600. 

•  Ibid.  Tol.  xix.  p.  878. 

'  Rougemont,  La  France  (Kew  York,  1886),  p.  23. 
«  9Encyc.  Brit.  (9th  ed.),  511. 

>  See  an  article  on  '  A  Spanish  Apostle  of  Benthamism '  in  a  former  number  of 
this  RsYiKW,  Yol.  zi,  p.  175. 
«  BenriZi  Guia  Prtictica  de  Iob  Juzgndos  de  Paz  (Manila,  1893),  vol.  ii.  p.  i. 
T  Ibid.  •  Ibid. 

*  Robles,  Manual  delos  Jueces  dc  Paz  (Iloilo,  1887^  p.  1 1. 
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In  fie  PAilippines, 

Three  decades  after  the  office  of  justice  of  the  peace  had  been 
established  in  the  Peninsula  it  was  transplanted  to  the  Philippines. 
A  Royal  Decree  of  May  29,  1885,  provided  for  the  appointment  by 
the  Oovemor-Oeneral,  upon  the  nomination  of  the  President  (Chief 
Justice)  of  the  Audiencia  (Supreme  Court)  of  Manila,  of  justices  of 
the  peace  ^  They  were  given  jurisdiction  ^  over  actions  wherein 
the  amount  claimed  did  not  exceed  two  hundred  pesos,  in  adminis- 
tration proceedings  ^  to  make  preliminaiy  orders  in  pueblos  where 
no  court  of  first  instance  held  sessions,  in  proceedings  for  conciliation 
and  various  other  civil  matters ;  also  to  try  those  charged  with 
misdemeanours  and  to  conduct  preliminary  investigations  in 
criminal  cases. 

Such  in  brief  was  the  system  that  continued  in  force,  nominally 
at  least,  for  sixteen  years.  During  the  revolution,  courts  of  justices 
of  the  peace,  like  others,  became  dormant  in  certain  parts  of  the 
archipelago,  but  orders  were  issued  by  the  military  governor 
from  time  to  time,  reviving  and  continuing  them  ^,  and  in  theory 
there  was  no  change  until  the  epoch-making  legislation  of  the  Civil 
Commission  in  the  opening  year  of  the  twentieth  century  '.  Even 
then  the  existing  courts  of  justices  of  the  peace  were  expressly 
recognized  and  continued '  instead  of  being  abolished  and  replaced 
by  new  institutions  as  were  the  courts  of  first  instance^.  The 
jurisdiction  of  the  former  was  limited  in  certain  directions  and 
extended  in  others,  but  both  it  and  the  procedure  were  so  changed 
as  to  conform  closely  to  those  in  force  in  justice  of  the  peace  courts 
in  the  United  States.  Thus  the  circuit  was  complete.  The  two 
streams  which  had  started  in  mediaeval  England  had  flowed  in 
opposite  directions,  but  met  and  mingled  in  the  Philippines.  The 
product  forms  an  interesting  chapter  in  the  comparative  study  of 
a  humble  but  important  branch  of  judicial  institutions,  and  sym- 
bolizes the  spread  of  Anglo-Saxon  civilization  around  the  globe. 

As  in  England  the  office  boasts  of  its  greatest  antiquity,  so  there 

1  Berriz,  Guia  Prdctica  de  los  Juzgados  de  Paz  (Hanila,  1893),  tomo  ii,  p.  3, 
where  the  Decree  is  giyen  in  fuU.  The  President  of  the  Audiencia  reoeiyed 
nominations  from  the  judges  of  first  instance  throughout  the  archipelago,  who  in 
turn  consulted  the  parish  priest  of  the  town  and  the  civil  governor  of  the  province. 
See  Rep.  Phil.  Com.,  1900,  vol.  i.  p.  59. 

^  Sanchez,  Gompilaci6n  de  las  disposiciones  orgtoicas  de  la  administraoidn  de 
Justicia  en  las  Provincias  de  Ultramar  (Madrid,  189 1),  ss.  183,  184. 

^  It  is  difficult  to  make  the  present  justices  understand  that  this  branch  of  their 
jurisdiction  has  been  abolished.  In  spite  of  reiterated  instructions  cases  are  con- 
tinually arising  where  they  attempt  to  determine  questions  of  heirship  and 
administration. 

*  Proclamation  of  Aug.  14,  3  Acts  of  Commission,  567 ;  Oen.  Orders,  1899, 
Nos.  a  I,  32  ;  1900,  No.  59. 

'  Acts  136,  190.  *  Act  136,  8.  66.  '  Ibid.  s.  65. 
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also  it  has  reached  its  fullest  development.  Not  only  have  the 
functions  of  the  individual  justice  increased  to  such  an  extent  that  he 
is  now  called  the  '  state's  man  of  all  work  *,'  but  the  justices  collec- 
tively of  the  shire,  or  a  sub-division  thereof,  are  vested  with 
important  duties  (discharged  only  in  '  sessions '  or  meetings)  con- 
nected with  local  administration  ^.  Somewhat  on  the  order  of  these 
'  sessions '  are  the  provincial  assemblies  of  justices  of  the  peace  now 
established  in  the  Philippines,  except  that  the  latter  are,  for  the 
present,  at  least,  given  no  administrative  powers.  Every  judge  of 
first  instance  is  now  required  to  call  once  each  year  an  assembly  of 
the  justices  in  each  province  of  his  district : 

'  for  the  purpose  of  instructing  them  in  their  duties  and  considering 
questions  relating  to  the  proper  administration  of  their  offices  \* 

But  though  now  intended  for  purposes  of  instruction  only,  it  requires 
no  gift  of  prophecy  to  foresee  how  these  assemblies  may  ultimately 
develop  into  recognized  provincial  institutions  with  adminis- 
trative powers  as  important  in  their  way  as  those  of  their  English 
progenitors.  Nay,  more,  signs  are  not  wanting  that  the  prestige 
and  functions  of  the  individual  justice  in  the  Philippines  are  destined 
to  increase  until  he  becomes  the  principal  official  of  the  mnnicipio. 
Who  knows  but  that  the  abuses  constaxitly  charged  against  muni- 
cipal officials,  the  evils  inherent  in  the  method  of  their  selection, 
and  the  problems  connected  with  Philippine  local  government,  may 
lead  finally  to,  and  find  a  solution  in,  the  displacement  of  the 
municipal  President  and  the  transfer  of  at  least  a  part  of  his 
functions  to  the  once  humble,  but  ancient,  time-honoured  and 
widespread  office  of  justice  of  the  peace.  In  this  connexion 
the  Filipinos  may  well  ponder  the  declaration  of  a  contemporary 
political  scientist  ^  that  '  the  self-government  on  which  the  Anglo- 
American  prides  himself  owes  an  incalculable  debt  to  the  adminis- 
trative courts  of  the  Justices  of  the  Peace  as  they  developed  in 
England.' 

Charles  S.  Lobinoier*. 
Manila,  P.  I. 

^  Maitland,  Justioe  Itnd  Police,  p.  9a. 

'  Ibid.  pp.  89,  90,  III,  166;  Howard,  DoTelopment  of  the  King's  Peace,  &c.  ; 
I  Neb.  UniT.  Studiea,  284  et  seq.  The  functions  of  the  <  quarter  aeasions '  were 
largely  remoTed  by  the  Local  OoTernment  Act  of  1888  (51  ft  53  Vict.  c.  41),  but 
those  of  the  special  and  petty  sessions  generally  remain,  ibid.  aS;. 

*  Act  of  Philippine  Oommission,  Ko.  1637,  s.  35. 

*  Bowman,  American  Administrative  Tribunals,  XXI,  Pol.  Sc.  Quar.  625. 

*  Judge  of  the  Court  of  First  Instance,  Hanila. 
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POSSESSION  AND  OWNERSHIP. 

11. 

&  7|#02>7/7Ciif/OiV^  by  early  common  law  of  the  idea  that  taking 

^      •   -^^    yji^  ^4^  figj^l  of  poseeuion  and  otcnership,  through  recog- 
nition  of  the  right  of  recapture. 

The  Roman  law  evolved  the  idea  of  ownership  in  A  and  right 
of  poeaesBion  in  ^  in  one  way,  the  common  law  in  another.  As 
Sir  Frederick  Pollock  has  pointed  out,  the  common  law  has  never 
had  a  procedure  answering  to  the  Roman  vindication  \  The  old 
action  begun  by  writ  of  right  will  be  best  understood,  I  think,  if 
we  conceive  it,  not  as  an  action  based  on  breach  of  positive  right 
or  an  action  to  establish  negative  right,  but  merely  as  a  regulated 
act  of  taking,  under  the  rule  that  he  who  takes  first  is  free  to 
retake.  Prompt  retaking  was  unchecked.  The  later  taker  should 
have  *  no  law.'  And  it  may  be  supposed  that  in  the  beginning  the 
rules  of  procedure  governing  a  pursuer  were  merely  restraints 
in  favour  of  the  pursued  imposed  because  of  disapproval  of  delay. 
He  is  free  to  retoke  because  be  took  first  We  must  admit  that. 
But  we  will  make  him  retake  in  some  way  he  will  not  find  easy. 
This  method  of  evasion  is  common  when  judges  find  themselves 
unable  to  deny  that  a  suitor  is  at  liberty  to  perform  some  act. 
Portia  resorted  to  it.  Pollock  and  Maitland  give  instances  of  it. 
'  If  by  mischance  you  fall  from  a  tree  upon  me  and  kill  me,  then 
if  my  kinsman  must  needs  have  vengeance,  he  may  climb  a  tree 
and  fall  upon  you '.'  We  may  suppose  the  pursuer  bound  at  first 
to  demand  and  pauee.  A  law  of  King  Alfred  seems  to  have  required 
nothing  more.  *  Let  the  man  who  knows  his  foe  to  be  home- 
setting  fight  not  before  he  have  demanded  justice  of  him.  If  he 
have  power  to  beset  his  foe  and  besiege  him  in  his  house,  let  him 
keep  him  there  for  seven  days,  but  not  attack  him  if  he  will 
remain  indoors  ^/  Afterwards,  we  may  suppose  conformity  to  have 
been  required  to  all  the  formalities  of  wager  of  battle.    The  pro- 

1  Pollock's  Szpantion  of  the  Common  Law,  14. 
'  2  PoUock  and  Maitland's  Hiat.  of  Eng.  Law,  471. 
'  Maine's  Early  History  of  Institutions,  397. 


Possession  tmd  Oumership.  316 


cedure  under  writ  of  right  accords  with  this  theory.  The  deman- 
dant's allegation  of  fact  is  merely  an  allegation  that  he  (that  is 
to  say,  he  or  his  ancestor,  a  person  with  whom  he  is  identified) 
took  first.  The  formula  of  the  action  was, — He  who  took  first  is 
free  to  retake  from  whoever  takes  afterwards,  unless  he  has  given. 
And  following  this  allegation  came  the  demand,  the  pause,  and 
the  ofier  of  battle  ^.  It  may  be  supposed  that  the  allegation  of  fact 
and  the  ofier  of  battle  led  to  the  notion  that  the  purpose  of  the 
fight  was  to  determine  a  fact,  and  that  the  God  of  battles  might  be 
relied  on  to  give  the  victory  to  truth. 

The  old  common  law  regulated  the  retaking  of  chattels  in  the 
same  way  that  it  did  the  retaking  of  land.  He  who  took  first  was 
free  to  retake  from  any  subsequent  taker,  unless  he  had  given,  but, 
unless  he  acted  promptly,  he  must  retake  via  legu^ — ^make  his  claim, 
place  his  hand  upon  the  re9,  and  ofier  battle  '. 

The  ancient  common  law  right  of  recapture,  whether  of  land  or 
of  chattels,  was  a  right  to  take  informally,  or  via  facii,  if  one  acted 
promptly^.  Otherwise  one  must  proceed  formally  or  via  legit. 
And,  leaving  out  of  account  this  right  of  recapture,  the  rule  that 
taking  gave  an  unqualified  right  of  possession  was  well  established. 
A  takes  and  then  £  takes.  Whatever  A'b  right  of  recapture,  he 
must  retake  immediately  or  via  legis.  Otherwise  his  tahdng  is  as 
much  a  wrong  to  JS's  right  of  possession  as  the  taking  of  any 
stranger  ^. 

§  1 1.  Early  common  law  rights  to  retake  via  legis  classed  as  actions 
to  pwmh  and  not  as  actions  to  establish  oumership. 

English  lawyers  did  not  have  the  idea  of  an  action  to  establish 
ownership,  and  they  placed  the  writ  of  right  and  the  corresponding 
action  for  the  recovery  of  chattels,  as  they  did  all  other  actions,  in 
the  category  of  actions  to  punish  breacdi  of  some  positive  right. 
In  accordance  with  the  idea  that  it  was  an  action  to  punish,  the 
action  for  the  recovery  of  chattels  was  christened  actio  furii. 
*  Furti  actio  . . .  tantum  ad  poenae  persecutionem  pertinet '.'  The 
actio furti^  B&  I  have  said,  could  be  brought  against  any  subsequent 
taker.  If,  for  instance,  A  took  first,  and  then  B^  and  then  C,  A 
had  his  actio  furti  against  C  If,  however,  we  are  governed  by 
the  ideas  that  taking  gives  an  unqualified  right  of  possession,  and 
that  each  of  two  cannot  have  the  right  of  possession  as  to  the  same 
thing,  there   is  a  certain   difficulty  in  regarding  Cs  taking  as 

>  a  Pollock  and  MaitUnd's  Hist,  of  Eng.  Law,  6a,  63,  141,  605. 
»  Ibid.  155-65.  »  Ibid.  50,  160,  497,  578-80. 

•  Ibid.  73,  74,  168,  169.  "  Inst.  iv.  i.  19. 
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wronging  A.  C  took  and  violated  B's  right  of  possession,  but  he 
did  not  violate  A's  right  of  possession,  for  A  had  none  when  he 
took.  If  we  supposed  that  after  Ifs  taking  A  nevertheless  retained 
some  positive  right  to  deal  with  the  rc9  which  was  violated  by  the 
taking  of  C,  then  we  could  say  that  C  should  be  punished  for 
violation  of  A's  right  The  Roman  law,  however,  treated  the 
right  of  possession  as  indivisible,  just  as  it  treated  the  duty  cor- 
relative to  the  right  as  necessarily  universal  If  B  took,  A  re- 
tained no  positive  right  to  deal  with  the  res.  And  if  C  afterwards 
took,  A  could  not  complain  of  his  taking  as  a  wron^.  A,  if  owner, 
could  recover  the  res  by  bringing  vindication.  If  he  brought 
vindication,  however,  he  alleged  no  wrong,  and,  unless  owner,  he 
had,  generally  speaking,  no  remedy.  The  Roman  law,  there- 
fore, would  not  have  given  A  an  action  against  C  to  punish 
his  takings  and  it  may  have  been  Roman  law  doctrine  which 
operated  to  transform  the  actio  fnrtu  At  any  rate  a  transformation 
took  place.  For  a  time,  after  the  actio  furti  received  its  Latin 
name,  it  continued  to  be  maintainable  against  any  subsequent  taker. 
The  defendant,  even  if  he  had  not  himself  violated  the  pursuer  s 
right  of  possession,  was  deemed  to  have  violated  some  positive  right 
of  the  pursuer,  and  therefore  to  deserve  the  punishment  of  loss  of 
the  res.  But  finally  the  action  became  an  '  appeal  of  larceny,'  and 
one  ceased  to  be  chargeable  thereby  except  for  breach  of  the  pur- 
suer's right  of  possession.  It  became  the  law  as  to  chattels  that  if 
A  took,  and  then  Bj  and  then  C,  C%  taking  gave  A  no  action  K 


§  12.  Later  common  law  actions  for  the  recovery  of  land  and  their  deriva- 
tion from  the  interdict  de  vi,  an  action  given  by  the  Roman  law  to 
punish  the  taking  of  land  in  violation  of  the  right  of  possession. 

Procedure  under  the  writ  of  right  came  to  be  governed  by  rules 
which  left  a  demandant  little  chance  of  success, — a  result  due,  it 
may  be  presumed,  to  feeling  in  favour  of  a  tenant  as  against  a 
demandant  offering  battle.  Reform  did  not  go  so  far,  however,  as 
to  allow  the  demandant  the  choice  of  any  other  mode  of  trial. 
He  must  offer  battle,  and  no  other  method  of  trial  was  allowed 
except  at  the  instance  of  the  tenant.  Some  other  action  for  the 
recovery  of  land  was  needed. 

The  action  for  recovery  of  the  res  which  the  Roman  law  gave 
to  punish  a  wrongful  taking  of  land  was  called  the  interdict  de  vi, 
because  brought  under  the  rule,  Unde  ilium  vi  dgecisti  id  illi  restituas. 

1  a  PoUock  and  MaitUnd's  Hist,  of  £ng.  Law,  165. 
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And  English  lawyers  devised  a  similar  action  for  the  recovery  of 
land,  an  action  without  trial  by  battle,  which  they  called  the  assize 
of  novel  disseisin  ^.  If  JS  disseised  A^  that  is  to  say,  if  £  took  land  in 
violation  of  A's  right  of  possession,  A  was  given  this  action  to 
compel  B  to  give  the  land  back. 

In  the  beginning  the  assize  of  novel  disseisin,  like  the  interdict 
de  viy  was  merely  an  action  to  punish  violation  of  the  right  of  posses- 
sion '.  If  JS  took  in  violation  of  A^^  right  of  possession,  and  after- 
wards C  took,  A  could  not  maintain  the  assize  of  novel  disseisin 
against  (7,  for  C*s  taking  had  not  violated  his  right  of  possession.  He 
could  sue  outa  writ  of  right,  allege  that  he  took  first,  and  offer  battle, 
but  if  he  had  any  right  to  deal  with  the  re%  he  needed  some  other 
remedy.  He  might  have  been  given  an  action  which  corresponded 
to  vindication  as  the  assize  of  novel  disseisin  corresponded  to  the 
interdict  de  vi.  It  was  assumed,  however,  that  if  A  was  to  be  given 
an  action  against  C,  it  must  be  to  punish  him  for  a  wrongful  taking, 
— that  if  you  did  not  complain  of  a  toronff^  of  the  violation  of  some 
positive  right,  you  had  no  remedy.  The  scope  of  the  assize  of  novel 
disseisin  was  extended,  and  there  came  into  existence  a  variety  of 
actions,  generally  known  as  writs  of  entry,  derived  from  the  assize 
of  novel  disseisin,  and  none  of  them  triable  by  battle,  given  upon 
various  conditions,  but  all  given  to  compel  subsequent  takers  ta 
give  back  the  land  they  had  taken  to  prior  takers  whose  rights  of 
possession  they  had  not  violated,  with  the  final  result  that,  in  almost 
any  case  of  a  taking  subsequent  to  the  taking  of  A  or  A'b  ancestor, 
A  had  a  remedy  without  resort  to  writ  of  right  ^.  But,  whatever 
the  form  of  action,  its  allowance  was  based  on  the  idea  that  the 
tenant's  taking  had  violated  the  pursuer's  right  If  A  took  land, 
and  then  JS,  and  then  C,  our  law  made  Cb  taking  a  violation  of  ^^'s 
right,  although  under  Koman  law  C  had  done  A  no  wrong.  The 
course  of  development  of  our  law  appears  to  have  been  somewhat 
as  follows :  If  I  had  any  action  against  a  tenant,  other  than  the 
writ  of  right,  it  was  assumed  in  the  beginning  that  it  must  be  because 
he  had  violated  my  right  of  possession,  that  is  to  say,  since  I  have 
the  right  of  possession  because  I  possess,  because  I  possessed  when 
he  took.  And  therefore,  for  the  purpose  of  supporting  an  action  for 
restitution  against  one  who  had  not  violated  the  pursuer's  right  of 
possession,  the  pursuer  was  supposed  to  have  possessed  when  the 
tenant  took.  The  judge  who  took  the  first  step  towards  giving 
such  actions  probably  had  no  intention  of  feigning  a  possession 
which  he  did  not  find.    It  came  to  be  the  law  that,  if  A  took  and 

1  2  Pollock  and  Maitland's  Hist,  of  Eng.  Law,  47-53,  63a. 
'  Ibid.  63,  54.  »  Ibid.  53-71. 
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then  M  and  then  X^  A  could  maintain  the  assize  of  novel  disseisin 
against  X,  if  he  made  both  M  and  X  defendants.  He  alleged  that 
M  and  X  both  disseised  him  ^.  We  may  suppose  that,  in  the  be^- 
ning,  in  oontroveraies  between  A^  plaintiff,  and  if  and  JT,  defendants, 
feeling  in  favour  of  itf  led  to  decisions  that  M  and  X^  acting  together, 
had  both  taken  from  A,  when  as  between  M  and  X  the  finding 
would  have  been  that  M  had  taken  from  A^  and  X  from  if.  And 
S0|  when  the  rules  governing  decision  came  to  be  stated,  it  was 
found  to  be  the  law  that  A  could  recover  the  re$  from  X,  because,  as  to 
X,  A^B  possession  was  iuppoied  to  have  continued  after  the  taking  of 
M.  The  actions  first  derived  from  the  assise  of  novel  disseisin  were 
justified  by  attributing  a  constructive  seisin  to  those  to  whom  they 
were  given.  A  dies  seised,  for  instance,  and  after  his  death,  and 
before  the  entry  of  his  heir,  S  takes.  A'b  right  of  poBsession 
does  not  pass,  on  his  death,  to  his  heir.  The  notion  of  identity  of 
heir  and  ancestor  was  not  carried  so  &r  as  that.  The  heir  must 
take^  himself,  to  get  the  right  of  possession.  Nevertheless,  although 
B  had  not  violated  the  right  of  possession  of  either  A  or  his  heir, 
A*B  heir  was  given  the  assize  of  mort  d'ancestor  against  B,  and  for 
the  purpose  of  supporting  the  action  was  9uppo9ed  to  have  become 
seised  on  the  death  of  A  ^.  Afterwards,  however,  in  drafting  writs, 
the  principle  was  freely  applied,  without  feigning  any  violation  of 
seisin,  that  if  B  took  after  A  he  was  to  be  treated  a$  if  he  had 
disseised  A^  unless  A  had  given. 

The  result  of  the  application  of  this  principle  was  to  create  a 
notable  diversity  between  the  Roman  and  the  common  law  of  land. 
Under  the  Roman  law,  if  I  have  lost  my  right  of  possession,  I  retain 
no  positive  right  to  deal  with  the  ret.  But  under  the  common  law 
of  land,  whatever  became  of  my  right  of  possession,  I  retained 
a  positive  right  to  deal  with  the  res  as  against  takera  until  I  gave, 
a  right  which  taking  would  violate,  although  a  mere  trespass  would 
not.  And  for  violation  of  this  right  I  had  an  action  to  compel  the 
tenant  to  give  me  the  rei.  Suppose,  for  instance,  that  B  takes 
a  |dece  of  land  when  A  has  the  right  of  possession,  that  afterwards 
C  takes  and  then  D.  Suppose  also  that  neither  A  nor  B  nor  C  has 
given.  Under  Roman  law  C  has  the  interdict  de  vi  based  on  J^s 
violation  of  his  right  of  possession.  But  JD^b  taking  has  violated  no 
positive  right  of  A  or  B.  1(  A  or  B  wishes  the  land  he  must  show 
that  *  in  equity,'  as  we  should  say,  he  alone  is  free  to  deal  with  it. 
But  under  the  common  law  J/b  taking  violated  positive  rights  of 
Af  jS,  and  C,  and  because  of  such  violation  each  of  them  had  an 
action  against  D  for  recovery  of  the  res.    C  had  the  assize  of  novel 

'  2  Pollock  and  Maitlftnd's  Hist,  of  Eng.  Law,  54,  55. 
*  Ibid.  60. 
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disseisin,  and  A  and  B  the  assize  of  novel  disseisin  or  some  deri- 
vative action. 

The  common  law  carried  this  rule,  that  a  taker  of  land^  until  he 
gave,  retained  positive  right  to  deal  with  it,  as  against  subseqnent 
takers,  to  logical  extremes.  Suppose,  for  instance,  that  A  takes,  and 
that  afterwards,  and  without  gift  from  A,  B,  (7,  and  D  take  succes- 
sively ;  and  that  A,  after  i^s  taking  and  after  lapse  of  the  time 
allowed  him  for  informal  recapture,  retakes.  A  could  have  recovered 
the  land  by  the  assize  of  novel  disseisin  or  some  derivative  action, 
but  by  his  taking  viafacti  he  wronged  B,  Cy  and  J9,  and  gave  each 
of  them  an  action  against  him  for  recovery  of  the  land.  A  single 
taking  of  land,  therefore,  might  violate  an  indefinite  number  of 
positive  rights  to  deal  with  the  re%  and  make  the  taker  liable*to  an 
indefinite  number  of  actions  to  punish  such  violation  by  compelling 
restitution,  but,  subject  to  such  liability  and  to  the  right  of  prompt 
i*ecapture,  his  taking  ^ave  him  an  unqualified  right  of  possession. 

§  13.  Recognition  under  the  common  law  of  ownenAip  in  one  and 
right  of  pofeeeeion  in  another  throitgh  allowance  of  right  to  retake 
via  facti. 

None  of  the  actions  derived  from  the  assize  of  novel  disseisin 
were  given  the  suitor  as  owner, — as  alone  free  to  deal  with  the  ree. 
After  expiration  of  his  right  to  retake  viafacti  he  was  not  owner,  for 
he  was  not  free  to  deal  with  the  re%  until  made  so  by  judgment, 
and  he  did  not  allege  that  he  was  owner.  He  had  his  remedy 
merely  because  the  tenant's  taking  had  violated  the  positive  right 
to  deal  with  the  ree  which  his  own  taking  had  given  him.  And, 
whatever  correspondence  there  may  have  been  between  the  right 
to  recover  of  a  demandant  under  writ  of  right,  and  that  of  a  petitor 
in  vindication,  the  demandant  did  not  have  his  remedy  as  owner. 
Neither  did  the  appellor  in  the  corresponding  action  for  the  recovery 
of  a  chattel.  A  suitor,  after  expiration  of  his  right  to  retake 
via  factiy  whether  proceeding  under  writ  of  right  or  bringing  the 
actio furti,  was  not  owner,  for  he  was  not  free  to  deal  with  the  res 
till  made  so  by  judgment  And  he  did  not  allege  that  he  was 
owner,  but  merely  that  he  took  first.  His  action,  like  all  other 
actions,  was  classed  as  an  action  in  personam^ — an  action  to  punish 
breach  of  positive  right, — to  punish  the  person  enjoying  the  right 
of  possession  for  a  wrongful  taking. 

The  idea  of  ownership  in  one  and  right  of  possession  in  another 
did  not  come  into  the  common  law,  as  it  did  into  Roman  law,  through 
adoption  of  a  form  of  action,  but  through  recognition  of  exoeptions 
to  the  right  of  possession  in  favour  of  takers  without  judgment* 
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I  lend  my  oxen  to  my  neighbour.  He  may  use  them,  I  tell  him, 
until  I  ask  for  them.  He  stables  them,  feeds  them,  ploughs  with 
them,  guards  them  against  theft  and  trespass.  Who  has  the  right 
of  possession,  he  or  I?  The  Roman  law  took  one  view  of  the 
situation,  the  common  law  another.  The  common  law  said  that  in 
a  case  of  bailment  at  will  the  bailor  had  given  {baillS)  the  rei  and 
the  bailee  had  taken  it,  and  that  therefore  the  bailee  had  the  right 
of  possession.  The  Roman  law  said  that  the  bailee  had  not  taken 
the  re9^  for  he  had  not  manifested  will  to  be  unmolested  by  the  bailor ^ 
and  that  therefore  the  bailor  retained  the  right  of  possession.  If,  in 
case  of  a  bailment  at  will,  I  give  the  right  of  possession  to  the 
bailor  only,  as  the  Roman  law  did,  the  distinction  between  owner- 
ship and  the  right  of  possession  does  not  come  into  view,  but  if,  as 
the  old  common  law  did,  I  give  it  to  the  bailee  only,  the  distinction 
becomes  apparent.  The  bailee  has  an  imperfect  right  of  possession, 
a  positive  right  to  deal  with  the  res  as  against  everybody  except  the 
bailor.  The  bailor,  on  the  other  hand,  although  he  has  no  positive 
right  to  deal  with  the  res^  except  as  against  the  bailee,  is  owner,  for 
he  alone  is  under  no  duty  not  to  deal  with  the  res.  The  bailee  is 
subject  to  the  will  of  the  bailor.  Everybody  else  is  subject  to  the 
will  of  the  bailee.  The  bailor  alone  is  free  to  do  as  he  pleases,  and 
therefore  he  is  owner. 

The  old  common  law  gave  a  bailor,  in  case  of  a  bailment  at  will, 
no  remedy  except  against  his  bailee,  whoever  took  the  res.  And  since 
we  are  disposed  to  think  of  an  owner  as  having  himself  an  action 
against  any  taker,  this  might  lead  us  to  say  that  the  bailor  was  not 
owner.  His  ownership,  however,  consisted  in  the  fact  that  he  alone 
was  free  to  deal  with  the  res,  and  because  of  this  fact,  and  notwith- 
standing all  his  remedies  were  against  the  bailee,  he  was  conceived 
to  be  owner.  *  Bracton,'  Pollock  and  Maitland  say,  *  in  the  very 
sentence  in  which  he  concedes  to  the  bailee  the  appeal  of  larceny, 
denies  that  he  is  the  owner  of  the  things  that  have  been  bailed  to 
him.  Such  things  are  in  his  keeping,  but  they  are  the  things  of 
another  *,* 

The  common  law  recognized  another  exception  to  the  right  of 
possession  in  allowing  the  prompt  retaking  of  land  and  chattels  via 
faeti.  B  might  take  when  A  had  the  right  of  possession,  and  so 
acquire  the  right  of  possession  for  himself,  and  yet  for  a  short 
time  his  right  of  possession  was  subject  to  an  exception  in  favour 
of  A.  We  find  A'^  right  to  retake  land  via  facti  explained  by  the 
statement  that  during  the  period  of  its  existence  he  has  seisin  '  in 
law '  as  against  B  ^ — that  B^  in  other  words,  has  not  taken  '  in  law ' 

>  2  Pollock  and  Maitland's  Hist,  of  £ng.  Law,  176.  *  Ibid.  50. 
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as  against  A.  We  may  suppose  that  in  the  beginning,  if  A  was 
allowed  freedom  to  deal  with  the  res^  it  was  because  it  was  found 
that  jB  had  not  taken.  A  feeling  in  favour  of  A  might  lead  to  a 
finding,  in  a  controversy  between  A  and  £,  that  £  had  not  taken, 
when  as  between  £  and  a  third  person  the  decision  would  have 
been  that  he  had  taken.  Afterwards,  because  of  decisions  in  actions 
against  third  persons  giving  £  the  right  of  possession,  it  became 
necessary  to  admit,  as  to  some  case  in  which  it  had  been  decided 
that  A  was  free  to  deal  with  the  res,  that  £  had  taken  '  in  fact,'  and 
^*s  right  of  recapture  was  explained  by  saying  that,  as  against  A, 
£  had  not  taken  '  in  law '  and  that,  therefore,  as  against  £,  A  retained 
his  right  of  possession. 

Whoever  has  the  right  of  possession  is  owner  if  we  leave  out  of 
account  exceptions  to  his  right  of  possession  and  duties  he  is  under 
not  to  deal  with  the  res  himself.  And  this  theory  of  A'%  right  of 
recapture  makes  him  owner  while  the  right  continues,  just  as  he 
was  owner  during  the  continuance  of  his  right  of  possession.  £ 
has  not  taken  as  against  J,  and  therefore,  as  against  A^  £  has  not 
the  right  of  possession.  A  therefore  is  under  no  duty  to  £  not  to 
deal  with  the  res.  And,  since  £  has  not  taken  as  against  A,  A  re- 
tains his  right  of  possession  as  against  JS,  and  £  therefore  is  under 
duty  to  A  not  to  deal  with  the  res.  If  therefore  we  regard  A  as 
owner  while  he  has  the  right  of  possession,  that  is  to  say  if  we  leave 
out  of  account  exceptions  to  his  right  of  possession  and  duties  he  is 
under  not  to  deal  with  the  res  himself,  the  result  of  ^s  taking  is 
this :  jS  acquires  the  right  of  possession  as  against  everybody  except 
A.  Everybody  except  A  \»  subject  to  the  will  of  A  JB  is  subject 
to  the  will  of  A.  A  alone  is  free  to  do  as  he  pleases.  Therefore, 
while  the  right  of  recapture  via  facti  continues,  A  is  owner,  just  as 
he  was  owner  while  he  had  the  right  of  possession,  although  the 
right  of  possession  has  passed  to  £. 

As  the  petitor  in  vindication  was  conceived  to  be  owner  without 
right  of  possession  because  of  the  supposition  that  ihe  possessor  had 
not  taken  as  against  the  petitor,  so,  under  the  common  law,  if  £ 
took  land  when  A  had  the  right  of  possession^  A  was  thereafter 
conceived  to  be  owner  without  the  right  of  possession  because  of 
the  supposition  that  £  had  not  taken  as  against  A.  The  common 
law  entertained  the  supposition  that  a  taker  had  not  taken,  in  the 
first  place  for  the  purpose  of  allowing  an  action  for  the  recovery  of 
land  against  a  subsequent  taker  as  if  the  plaintiff's  right  of  posses- 
sion had  continued,  and  in  the  second  place  for  the  purpose  of 
allowing  freedom  to  deal  with  land  after  loss  of  the  right  of  posses- 
sion asifihQ  right  of  possession  had  continued. 

A  suitor  became  entitled  under  the  common  law  to  recover  the 
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reM  (when  it  was  land)  from  persons  taking  after  loss  of  his  right  of 
possession  a9  if  his  right  of  possession  had  continued  up  to  the 
taking  complained  of,  and  this  naturally  led  to  an  extension  of  his 
freedom  to  deal  with  land,  after  loss  of  his  right  of  possession,  m  if 
his  right  of  possession  continued.  A  has  a  right  to  recover  the  res 
from  D  because  his  right  of  possession  is  deemed  to  have  continued 
till  D  took.  His  right  of  possession  is  deemed  to  continue  after 
loss  thereof,  and  therefore  he  has  the  same  freedom  to  deal  with  the 
re9  after  the  loss  of  the  right  of  possession  that  he  would  have  had 
if  his  right  of  possession  had  actually  continued.  And  under  the 
influence  of  this  idea  a  gradual  extension  of  the  right  to  retake  land 
viafacti  took  place,  extending  over  a  period  of  several  hundred 
years,  till  finally  whoever  had  the  right  to  retake  via  legit  had  also 
the  right  to  retake  via  facti  ^.  At  first,  if  B  takes  when  A  has  the 
right  of  possession,  A  is  fr-ee  to  retake,  but  for  a  short  time  only. 
Then  the  time  allowed  is  extended.  For  a  while  J's  right  of  recap- 
ture ceases  with  the  taking  of  an  heir  or  alienee  of  a  subsequent 
taker.  Afterwards  it  continues  notwithstanding  such  a  taking. 
The  law  identifies  a  man  and  his  heirs  for  many  purposes,  and  it 
comes  to  be  the  law  that  the  right  of  recapture  shall  pass  frt>m  A 
to  his  heirs.  And  finaUy,  speaking  generally,  it  becomes  the  law 
that,  unless  A  has  given,  or  his  heirs  have  given,  A  and  his  heirs 
shall  be  free  to  retake,  whatever  time  may  have  elapsed,  and  what- 
ever may  have  happened  since  the  original  taking  of  B. 

§  14.  The  common  laic  doctrine  of  relative  ownerehip  of  land. 

As  a  result  of  adoption  of  the  assize  of  novel  disseisin  and  the 
actions  derived  from  it,  and  of  extension  of  the  right  to  retake  land 
without  judgment,  he  who  lost  the  right  of  possession  as  to  land 
retained,  until  he  gave,  right  to  restitution  by  any  taker  as  if  his 
riight  of  possession  had  continued,  and  he  continued,  until  he  gave, 
free  to  deal  with  the  res  as  if  his  right  of  possession  had  continued. 
That  is  to  say,  he  who  lost  his  right  of  possession  without  gift 
retained  the  ownership  which  his  right  of  possession  gave  him. 
Let  us  suppose,  for  instance,  that  A  has  the  right  of  possession  as  to 
a  piece  of  land  and  is  also  absolute  owner, — that  there  are  no  excep- 
tions to  his  right  of  possession,  and  that  he  is  under  no  duty  not  to 
deal  with  the  rea  himself;  and  let  us  also  suppose  that  afterwards  B, 
C,  and  I)  take  successively  and  without  gift,  so  that  D  finally 
acquires  the  right  of  possession. 

Under  the  common  law  as  developed  by  adoption  of  the  writs  of 
entry  and  extensions  of  the  right  of  recapture  via  facti^  A  is  owner 

^  MaitUnd't  B6atitud«>  of  BeHsiii,  iv  L.  Q.  R.  24,  a86» 
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after  J9's  taking  as  he  was  before  it.  He  is  still  the  only  person 
free  to  deal  with  the  re9.  He  is  under  no  duty  to  B  not  to  deal 
with  it.  B  is  under  duty  to  him  not  to  deal  with  it.  Everybody 
else  is  under  duty  to  B  not  to  deal  with  it.  After  C  takes,  A  is 
still  owner  as  he  was  in  the  beginning.  He  is  still  free  to  deal 
with  the  res.  B  is  under  duty  to  A  not  to  take  it  C]b  under  duty 
to  A  and  B  not  to  deal  with  it.  Everybody  else  is  under  duty  to 
C  not  to  deal  with  it. 

And  B  is  owner  after  C's  taking,  as  he  was  while  he  had  the 
right  of  possession.  While  B  had  the  right  of  possession  he  was 
the  only  person  free  to  deal  with  the  res^  leaving  A  out  of  account. 
And  after  C  has  taken  he  is  still  the  only  person  free  to  deal  with 
the  reB^  leaving  A  out  of  account.  After  C  has  taken,  B  is  free  to 
deal  with  the  ren  subject  to  his  duty  to  A  not  to  take  it.  C  is 
under  duty  to  A  and  B  not  to  deal  with  the  re9.  Everybody  else  is 
under  duty  to  C  not  to  deal  with  the  rei.  Therefore*  if  we  strike 
out  A^  B  is  free  to  deal  with  the  res,  and  the  only  person  free  to 
deal  with  it. 

And  C  is  owner  after  he  loses  his  right  of  possession  as  he  was 
before  D  took.  While  he  had  the  right  of  possession  he  was  the 
only  person  free  to  deal  with  the  res^  leaving  A  and  B  out  of 
account  And  after  I)  has  taken  he  is  still  the  only  person  free  to 
deal  with  the  res^  leaving  A  and  ^'out  of  account  After  L  has 
taken,  C  is  fr«e  to  deal  with  the  re$  subject  to  his  duty  to  A  and  B 
not  to  take  it.  B  is  under  duty  to  A,  B^  and  C  not  to  deal  with  it. 
Everybody  else  is  under  duty  to  B  not  to  deal  with  it.  There- 
fore, if  we  strike  out  A  and  ByCis  free  to  deal  with  the  res^  and 
the  only  person  free  to  deal  with  it. 

The  common  law,  therefore,  through  attribution  of  ownership, 
without  right  of  possession,  to  whoever  had  lost  the  right  of  posses- 
sion without  gift,  came  to  have  a  peculiar  doctrine  of  relative 
ownership  of  land. 

§  15.  Ownerihipi  under  the  comnum  law,  qfchattele  bg  one 
who  has  not  the  right  of  possession. 

To  return  to  the  law  of  chattels.  For  a  time,  it  would  seem,  our 
law,  except  in  a  case  of  bailment,  did  not  attribute  to  any  one  the 
ownership  of  a  chattel  unless  he  had  the  right  of  possession,  or 
the  right  of  recapture  ma  factiy  and,  except  in  a  case  of  bailment, 
whoever  had  the  right  of  possession  was  conceived  to  be  owner 
after  termination  of  the  right  of  prior  takers  to  retake  without 
judgment.  Pollock  and  Maitland  refer  to  a  practice  in  our  law 
of  ascribing  the  ownership  of  chattels  to  thieves,  and  attribute  it 
to  the  fact  that  for  a  while  one  had  no  action  after  loss  of  his 
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right  of  poBsession  exoept  for  the  violation  thereof.  '  So  long  as 
the  old  practice  of  bringing  an  oc^io/ttz-^i. against  the  third  hand 
obtained/  they  say,  'such  an  ascription  would  have  been  impos- 
sible ^.'  I  think,  however,  that  from  the  point  of  view  of  the  old 
lawyers  the  impossibility  perceived  was  the  impossibility  of  ascrib- 
ing ownership,  after  expiration  of  the  right  to  retake  without 
judgment,  to  the  person  entitled  to  the  actio  furti  even  when  it  was 
given  against  the  third  hand.  He  could  not  be  owner,  because  he 
was  not  free  to  deal  with  the  ret,  although  he  had  his  action  for 
violation  of  some  positive  right.  The  defendant  was  owner.  He 
alone  was  free  to  deal  with  the  re$^  although  he  might  be  called  to 
account  and  punished  for  his  past  conduct  in  having  taken  it.  The 
actio  furti  became  an  appeal  of  larceny,  and  one  ceased  to  be  diarge- 
able  thereby  except  for  breach  of  the  appellor's  right  of  possession. 
One  also  had  the  action  of  trespass  to  compel  the  payment  of 
damages  by  the  violator  of  his  right  of  possession.  These  actions 
can  be  accounted  for  without  ascribing  ownership  except  to  him 
who  has  the  right  of  possession.  And  how  can  a  person  be  owner 
who  is  not  free  to  deal  with  the  re$  ? 

This  difficulty  was  removed,  as  in  the  case  of  land,  by  extension 
of  the  right  to  retake  without  judgment.  There  have  long  been  rules 
of  our  law  which,  bailment  or  no  bailment,  make  M  the  owner  of 
a  chattel,  though  N  has  the  right  of  possession, — and  owner  not  in 
the  sense  that  he  is  entitled  to  be  made  alone  ft^  to  deal  with  it 
as  by  judgment  in  vindication,  but  in  the  sense  that  he  alone  w 
free  to  deal  with  it.    The  owner  may  take  his  own  \ 

§  16.  Relative  ownership  of  chattels  under  the  eommon  law,  and  the 
modem  common  law  doctrine  of  relative  ownership. 

The  rule  that  he  who  had  had  the  right  of  posse9sion  as  to  land 
retained  after  loss  thereof  the  ownership  which  his  right  of  posses* 
sion  gave  him  is  traceable  to  the  adoption  of  the  assize  of  novel 
disseisin  and  the  other  ancient  actions  derived  from  it.  Our  law 
never  gave  corresponding  actions  for  the  recovery  of  chattels. 
Did  it  neveiiheless  come  to  entertain  in  respect  of  chattels  the  idea 
of  relative  ownership  which  it  entertained  in  respect  of  land  ?  The 
argument  from  analogy  is  strong.  I  find  and  take  a  lost  jewel. 
Afterwards  some  one  else  takes  it  and  I  lose  the  right  of  possession. 
And  afterwards  others  take  successively.  If  the  res  were  land 
I  should  remain  throughout  the  only  person  free  to  deal  with  it, 
leaving  out  of  account  prior  takers.  Why  should  I  not  when  the 
res  IBB,  chattel ? 

'  2  Pollock  and  Maitlaud's  Hist,  of  Eng.  Law,  166-8. 
'  Pollock  and  Wright  on  Possession,  114. 
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If  we  consider  rights  of  action  we  may  conclude  that  this  idea 
was  never  entertained  as  to  chattels  and  is  now  entertained  neither 
as  to  chattels  nor  as  to  land.  For  a  long  time  no  action  lay  against 
the  taker  of  a  chattel  except  for  violation  of  the  right  of  possession. 
But  after  development  of  the  law  of  writs  of  entry  came  trover 
maintainable  against  one  taking  after  loss  of  the  plaintiff's  right  of 
possession  as  well  as  against  one  who  had  violated  the  plaintiff's 
right  of  possession.  Trover,  however,  unless  brought  against  one 
who  has  violated  the  plaintiff's  right  of  possession,  is  a  remedy  of 
the  fir$t  taker,  and  of  the  first  taker  only  ^  In  this  respect  it  is 
like  vindication  and  unlike  a  writ  of  entry.  Take,  for  instance, 
a  case  of  successive  takings,  without  gift,  by  J,  j5,  (7,  and  D.  If  the 
tea  is  land,  A^  B,  and  C,  under  the  law  as  developed  by  adoption  of 
the  writs  of  entiy,  have  each  an  action  against  D  for  the  recovery 
thereof.  But  suppose  the  res  is  a  chattel.  A,  it  no  one  took  before 
him,  is  entitled  to  judgment  in  trover  against  whoever  takes  while 
he  has  the  right  of  possession,  and  also  against  whbever  takes  after 
he  has  lost  the  right  of  possession.  But  B  cannot  maintain  trover 
against  2>,  for  A  took  before  B,  and  D  has  not  violated  jB's  right  of 
possession. 

The  assize  of  novel  disseisin  and  the  writs  of  entry  became  obso- 
lete. If  I  complained  of  a  wrongful  taking  of  land  I  brought 
trespass  or  ejectment.  Ejectment,  like  trover,  was  maintainable 
against  one  taking  after  loss  of  the  plaintiff's  right  of  possession  as 
well  as  against  one  who  had  violated  his  right  of  possession.  It 
did  not,  however,  fill  the  place  of  the  old  writs  of  entry,  for  if  he 
who  brought  ejectment  could  not  show  a  violation  of  his  own  right 
of  possession,  he  was  obliged,  like  one  who  brought  trover,  to  show 
that  he  was  the  frsl  taker  ^.  Trover  and  ejectment  have  in  their 
turn  passed  into  disuse,  but  the  rule  determining  the  right  to  re- 
cover in  these  actions,  to  which  I  have  referred^  is  now,  it  is  said, 
a  rule  of  English  substantive  law.  'If  his '  (the  plaintiff's) '  actual 
possession,'  says  Sir  Frederick  Pollock, '  has  not  been  disturbed  by 
the  act  complained  of,  he  may  be  defeated  by  showing  that  some 
one  else,  who  need  not  be  the  defendant  or  any  one  through  whom 
the  defendant  claims,  has  a  better  right  to  possess  ^.'  That  is  to 
say,  if  Ay  B,  C,  and  D  take  successively  and  without  gift,  and  B 
brings  an  action  complaining  of  J9*s  taking,  D  may  defeat  the  action 
by  showing  that  A  took  before  B. 

The  rights  of  action  therefore  which  gave  rise  to  the  common  law 
doctrine  of  relative  ownership  never  existed  as  to  chattels  and  do 
not  now  exist  as  to  land.     I  say  this  of  English  law  and  in  reliance 

*  Pollock  ftnd  Wright  on  Possession,  91,  92.  '  Ibid.  '  Ibid.  91. 
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upon  Sir  Frederick  Pollock's  exposition.  It  appears  to  me  never- 
theless that  the  common  law  did  come  to  entertain  in  respect  of 
chattels  the  idea  of  relative  ownership  which  it  adopted  in  respect 
of  land,  and  that  it  is  still  a  common  law  notion  that  he  who  has 
had  the  right  of  possession  therefore  retains  the  ownership  which 
his  right  of  possession  gave  him,  whether  the  res  is  land  or  a 
chattel. 

'  He  is  the  true  owner/  says  Sir  Frederick  Pollock,  speaking  of 
the  common  law, '  who  has  the  best  right  to  possess '.'  And  he  says 
elsewhere,  referring  to  the  right  of  action  of  one  who  complains  of 
a  takings  but  cannot  show  a  violation  of  his  right  of  possession, 
'  He  may  be  defeated  by  showing  that  some  one  else  . . .  had  a  better 
right  to  possess. . . .  The  plaintiff  must  succeed  on  the  merits  of 
his  right  to  possession  . .  .  and  he  will  fail  if  the  defendant  can 
prove  a  better  right  elsewhere  K' 

This  comparison  of  rights  to  possess  indicates  the  presence  of  the 
conception  of  relative  ownership  to  which  I  refer.  The  plaintiff  in 
trover  or  ejectment  who  cannot  show  a  violation  of  his  light  of 
possession  will  fail,  though  he  has  a  right  to  possess,  if  the  defen- 
dant shows  that  some  one  else  has  a  better  right  to  possess.  Right 
to  possess  a  thing  is  right  to  deal  with  it.  It  may  be  negative 
right, — as  when  I  am  simply  free  to  deal  with  it, — positive  right  to 
act, — as  when  another  is  bound  not  to  interfere  with  my  dealing 
with  it,— or  right  to  action,— as  when  another  is  bound  to  help  me 
deal  with  it, — to  unlock  a  gate,  for  instance,  or  teU  me  where  the 
thing  is.  He  who  has  the  right  of  possession  has  also  a  certain 
negative  right  to  possess.  He  is  free  to  deal  with  the  res,  leaving 
out  of  account  those  to  whom  he  is  under  duty  not  to  deal  with  it. 
By  right  to  possess  in  the  expressions  I  have  quoted  is  meant 
negative  right  to  possess.  And  the  comparisons  they  make  are 
possible  because  of  acceptance  of  the  notion,  realized  in  our  law  by 
adoption  of  the  writs  of  entry  and  extension  of  the  right  of  recap- 
ture without  judgment,  that  he  who  loses  his  right  of  possession 
retains,  until  he  gives,  right  to  restitution  by  any  taker  as  if  his 
right  of  possession  continued,  and  continues,  until  he  gives,  free  to 
deal  wkh  the  res  as  if  his  right  of  possession  continued.  If  we 
adopt  this  notion,  there  may  exist  at  the  same  time  an  indefinite 
number  of  negative  rights  to  possess  (including  the  right  to  possess 
of  him  who  has  the  right  of  possession)  as  to  any  two  of  which  it 
may  be  said  that  one  is  belter  than  the  other,  and  as  to  any 
one  of  which  it  may  be  said  that,  leaving  out.  of  account  those  of 

^  PoUo<;k*8  Expansion  of  the  Common  Law,  12. 
*  Pollock  and  Wright  on  Possession,  91,  92. 
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the  others  which  are  better  rights  to  possess,  it  is  the  best  right  to 
possess  there  is.  Take,  for  instance,  the  case  already  supposed  of 
right  of  possession  and  absolute  ownership  in  A,  followed  by  suc- 
cessive takings,  without  gift,  by  J9,  C,  and  D.  D  is  free  to  deal 
with  the  res  subject  to  his  duty  to  A^  £,  and  C  not  to  deal  with  it. 
But  C  is  free  to  deal  with  the  res  subject  only  to  his  duty  to  A  and 
£  not  to  take  it.  Therefore  Chas  a  better  negative  right  to  possess 
than  D.  In  similar  fashion  we  may  show  that  B  has  a  better  nega- 
tive right  to  possess  than  C,  A  than  J9,  B  than  2),  and  so  on.  And, 
if  we  leave  out  of  account  A,  By  and  C,  I)  has  the  best  negative 
right  to  possess  there  is.  Any  fifth  person's  freedom  to  deal  with 
the  res  is  subject  to  duty  to  A,  B,  C,  and  Z>, — to  1)  not  to  deal  with 
the  res  J  and  to  A^  B,  and  C  not  to  take  it, — but  I)  is  free  to  deal 
with  the  res  subject  only  to  his  duty  to  A,  B,  and  C  not  to  deal  with 
it.  In  similar  fashion  we  may  show  that  C  has  a  better  right  to 
possess  than  anybody  except  A  and  B^  that  B  has  a  better  right  to 
possess  than  anybody  except  A^  and  that  A  has  the  best  right  to 
possess  of  all.  And  any  one  who  thus  has  the  best  right  to  possess 
there  is,  leaving  out  of  account  those  who  have  better  rights  to 
possess,  is  also  owner,  taking  into  account  only  those  who  remain. 
J)y  for  instance,  is  owner,  leaving  out  of  account  Ay  B,  and  C,  who 
have  better  rights  to  possess,  for,  leaving  them  out  of  account, 
he,  and  he  alone,  is  free  to  deal  with  the  res.  C  is  owner,  leaving 
out  of  account  A  and  JS,  who  have  better  rights  to  possess,  and 
B  is  owner,  leaving  out  of  account  A,  who  has  a  better  right  to 
possess. 

We  may  attribute  therefore  our  comparison  of  negative  rights 
to  possess,  and  our  attribution  of  ownership  to  whoever  has  the 
best  negative  right  to  possess,  to  the  fact  that  we  still  entertain,  and 
entertain  in  respect  of  both  land  and  chattels,  the  old  common  law 
notion  of  relative  ownership.  If  A^  B,  C,  and  JD  take  successively 
without  gift,  B  may  have  no  action  against  JD,  but  1)  is  nevertheless 
conceived  to  have  been  under  duty  to  B  not  to  take  the  res.  If  our 
conception  of  relative  ownership  does  not  opemte  so  far  as  to  give 
B  a  right  of  action  against  2>,  does  it  operate  so  far  as  to  make  him 
legally  free  to  deal  with  the  res  as  against  i>, — free  to  tai/s  it  and 
so  acquire  the  right  of  possession  for  himself? 

We  may  see,  in  the  growth  of  ^the  common  law  of  possession 
and  ownership  which  I  have  attempted  to  trace,  a  sort  of  cycle  of 
development.  We  come  back  to  the  fi-eedom  of  recapture  with 
which  we  began.  But  in  the  meantime  the  action,  which  was 
originally  merely  a  contrivance  to  cAeei  retaking,  has  been  trans- 
formed into  a  method,  more  or  less  effective,  of  assisting  retaking. 
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§  1 7.  TAe  common  law  notion  that  if  you  cannot  complain  of  a  wrong  you 
have  no  remedy ^  and  the  Soman  law  notion  that  you  cannot  complain 
of  a  taking  which  did  not  violate  your  right  qfpoiseseion. 

When  a  plaintiff  in  trover  or  ejectment  cannot  complain  of  a 
violation  of  his  right  of  poBsession,  the  action  in  one  respect  is  like 
vindication,— the  plaintiff  must  show  that  he  took  /r«^,— before 
anybody  else.  (In  applying  this  rule  under  modem  law,  grantor  is 
identified  with  grantee  just  as,  under  eaily  law,  ancestor  was 
identified  with  heir,  and  ancestor  is  identified  with  heir  just  as  he 
was  under  early  law.)  But,  in  another  respect,  the  action  is  unlike 
vindication.  The  plaintiff  complains  of  a  wrongful  taking.  In 
vindication  the  petUor  merely  alleges  that  he  is  owner.  As  Pollock 
and  Maitland  point  out,  our  ancestors  did  not  get  beyond  the  idea 
that  the  purpose  of  an  action  must  be  to  punish^, — that  every 
action  must  begin  with  a  complaint  alleging  breach  of  some  positive 
right, — in  other  words,  that  every  action  must  be  in  personam, — and, 
in  accordance  with  this  idea,  the  plaintiff  in  trover  or  ejectment 
who  cannot  complain  of  a  violation  of  his  right  of  possession  never- 
theless complains  of  a  wrongful  taking.  But  under  Roman  law  he 
who  takes  does  you  no  wrong  of  which  you  can  complain  unless  he 
thereby  violates  your  right  of  possession.  The  common  and  the 
Roman  law  of  possession  and  ownership  each  begin  with  the  same 
idea, — the  idea  that  taking  gives  the  right  of  possession  and  owner- 
ship. The  development  of  the  common  law  of  possession  and 
ownership  has  been  affected  by  one  notion, — If  you  cannot  complain 
of  a  wrong  you  have  no  remedy, — ^that  of  the  Roman  law  of  posses- 
sion and  ownership  by  another, — You  cannot  complain  of  a  taking 
which  did  not  violate  your  right  of  possession.  Under  the  common 
law,  if  one  takes  after  loss  of  my  right  of  possession  and  I  have  a 
remedy  it  is  because  he  wrongs  me  as  if  my  right  of  possession  had 
continued.  Under  the  Roman  law,  however,  I  cannot  allege  that 
he  has  wronged  me,  for  I  had  not  the  right  of  possession  when  he 
took.  My  resource  is  vindication,  in  which  I  do  not  allege  that 
the  possessor  has  wronged  me,  but  that  I  own, — an  allegation  which 
may  be  interpreted,  to  the  comprehension  of  English  lawyers,  as 
an  allegation  that  '  in  equity '  the  petitor  is  the  only  person  free  to 
deal  with  the  res. 

If  we  caU  an  action  based  on  violation  of  the  right  of  possession 
possessory,  we  may  call  an  action  based  on  a  taking  which  wrongs 
the  complainant  but  does  not  violate  his  right  of  possession  puui- 
possessory.    Common  law  actions  designed  to  give  or  secure  un- 

^  a  Pollock  and  Maitland's  Hist,  of  Eng.  Law,  519. 
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disturbed  use  are  possessory  or  y»a«-possessory.  The  idea  that 
you  cannot  complain  of  a  taking  which  did  not  violate  your  right 
of  possession  has  operated  to  prevent  the  allowance,  under  Roman 
law,  of  ;«a«i-poss6Ssory  actions.  The  governing  idea  has  been  that 
if  an  action  to  give  or  secure  enjoyment  of  the  ret  is  not  possessory 
it  must  be  an  action  in  rem, — an  action  to  establish  ownership. 
We  may  refer  by  way  of  illustration  to  the  action  called  the  Actio 
Publiciana.  If  my  taking  is  followed  by  a  long  continuance  of  the 
right  of  possession  I  become,  under  certain  conditions,  for  the  pur- 
poses of  vindication,  the  first  taker.  Prior  takings  are  disregarded. 
In  such  a  case  I  am  said  to  have  '  taken  by  use '  because  of  the  use 
which  commonly  accompanies  continuance  of  the  right  of  possession. 
The  right  of  possession  however  may  continue  without  use,  and,  so 
long  as  the  right  of  possession  continues^  lack  of  use  is  immaterial. 
Unbroken  continuity  of  the  right  of  possession  is  not  necessary  to 
usucapion.  I  may  lose  the  res^  for  instance,  and  so  lose  my  right 
of  possession.  But  if  I  find  and  retake  and  so  regain  my  right  of 
possession,  then,  for  the  purposes  of  usucaption,  my  right  of 
possession  is  deemed  to  have  continued  without  a  break.  Or  I  die 
— my  right  of  possession  ceases,  and  until  my  heir  or  some  one 
else  takea^  no  one  has  the  right  of  possession.  But,  after  my  heir  has 
taken,  then,  for  the  purposes  of  usucaption,  my  right  of  possession 
is  deemed  to  have  continued  without  a  break,  at  first  as  my  right 
pei'sonally,  and  afterwards  as  the  right  of  a  person  with  whom  I 
am  identified.  Now  suppose  I  have  taken  in  such  a  way  that  the 
period  of  usucaption  is  running  in  my  favour,  and  that  my  right  of 
possession  terminates  in  one  of  the  ways  indicated.  We  have  then 
what  the  civilians  call  vacua  passesno, — no  one  has  the  right  of 
possession.  And  suppose  this  vacua  poises^io  is  terminated,  not  by 
my  retaking  or  by  the  taking  of  my  heir,  but  by  the  taking  of  a 
stranger.  Have  I  or  has  my  heir  any  remedy  ?  There  has  been  no 
violation  of  the  right  of  possession.  And  vindication  cannot  be 
maintained,  for  the  period  of  usucaption  had  not  elapsed  when  I 
lost  my  right  of  possession.  Nevertheless  the  Roman  law  gave  an 
action, — the  Actio  Publiciana,  This  action,  regarded  as  the  action 
of  an  heir,  was  like  our  old  assize  of  mort  d'ancestor,  given  by  the 
common  law  when  one  died  seised  of  land  and  another  took  before 
entry  of  the  heir.  The  Actio  Publiciana  was  the  action  of  one  who 
could  not  complain  of  violation  of  his  right  of  possession  and  who 
need  not  show  that  he  was  owner,  and  in  this  respect  was  like  an 
assize  of  mort  d'ancestor  or  a  writ  of  entry.  But  in  another  respect  it 
was  not  like  an  assize  of  mort  d'ancestor  or  a  writ  of  entry.  The  actor 
did  not  allege  a  wrongful  taking — did  not  complain  of  breach  of 
positive  right.  His  adversary  was  not  deemed  to  have  violated  his 
VOL.  xxni.  z 
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right  of  possession^  as  the  defendant  in  an  aasize  of  mort  d'ancestor 
was  deemed  to  have  violated  the  heir's  right  of  possession.  The 
praetor,  the  Institutes  say^  allowed  an  action  in  rem,  and  ordered 
that  proof  that  the  period  of  osucaption  had  been  running  should 
be  tantamount  to  proof  that  it  had  run.  '  Ita'  (praetor)  'permittit  in 
rem  agere  ut .  .  ,  actor  diceret  se quasi  usuoepisse  quod usu  non  ceperitK 
The  peMor  in  vindication  alleges  that  he  is  owner.  The  actor  in  the 
Actio  Publiciana  alleged,  in  effect,  that  he  was  owner,  leaving  the 
real  owner  out  of  Account,  that,  leaving  the  real  owner  out  of 
account,  he  was  free  to  deal  with  the  re*  and  the  only  person  free 
to  deal  with  it,  and  judgment  in  his  favour,  like  a  judgment  in 
vindication,  made  him  free  to  deal  with  the  rei  as  against  his  ad- 
versary and  restrained  his  adversary  from  dealing  with  it.  If  we 
call  vindication  proprietary  we  may  call  the  Actio  Publiciana  quan* 
proprietary.  It  was  not  ^oW-possessory.  The  actor  did  not  com- 
plain of  a  wrong  and  was  not  obliged  to  show  a  wrong.  He  had 
merely  to  show  what  Savigny  calls  *  Publician  ownership  */ 

Albert  S.  Thayeb. 

*  Inst,  iy,  6.  3.  '  Perry's  Savigny  on  Possession,  10. 
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ACTS  OF  OMISSION  AS  BREACHES  OF  COVENANTS 

FOR  TITLE. 

THE  only  oases  in  which  a  covenant  for  title  has  been  held  to  be 
broken  by  an  act  of  omission  appear  to  be  Lady  Cavan  y. 
PuUeney^  and  Howes  y,  Bmshfield^.  In  the  former  case  a  tenant 
in  tail  who  had  not  barred  the  entail  granted  a  lease  in  which,  after 
reciting  his  seisin  in  fee,  he  covenanted  for  quiet  enjoyment 
without  any  interruption  by  himself  or  any  person  claiming  by, 
from,  or  un^er  him,  or  by  or  through  his  'acts,  means,  default  or 
procurement/  A  person  claiming  under  the  entail  evicted  the 
lessee,  but  the  question  whether  the  eviction  constituted  a  breach 
of  the  covenant  was  not  decided,  and  the  case  was  ultimately 
compromised  ^.  Lord  Loughborough,  however,  who  heard  the  case, 
pointed  out  that  the  lessor  was  to  all  appearance  and  in  substance 
an  absolute  owner, '  for  it  was  always  \xx  his  power  by  an  easy  act 
to  make  himself  so.'  The  ground,  according  to  Lord  St.  Leonards, 
of  this  opinion  was  that  the  eviction  was  owing  to  the  default  of 
the  lessor  in  that  he  omitted  to  suffer  a  recovery,  an  act  ^  within 
the  compass  of  his  own  estate,  and  witlun  his  own  power  ^/  a  view 
which  may  be  regarded  as  accepted  by  conveyancers  ^. 

In  Howes  v.  Brushfield  (the  other  case)  a  vendor  had  entered  into 
the  common  covenants  for  title,  including  a  covenant  for  freedom 
from  incumbrances  created  by  the  vendor  or  persons  claiming  *  by, 
from,  under,  or  in  trust  for  him  or  by,  or  through,  or  with,  his  or 
their  acts,  means,  default,  privity,  consent,  or  procurement.'  The 
purchaser,  having  been  compelled  to  pay  certain  arrears  of  a  quit 
rent  that  had  accrued  due  befoi*e  the  vendor  had  acquired  the 
estate,  brought  an  action  on  the  covenants  for  title.  It  was  urged 
by  counsel  for  the  vendor  that  '  the  particularity  of  the  covenant, 
which  was  evidently  intended  to  be  a  qualified  one,  is  now 
attempted  to  be  converted  into  an  unqualified  covenant  against 
any  paramount  title.'  Lord  EUenborough,  who  delivered  the 
judgment  of  the  Court®,  said   thai  the   arrears  existed  by  the 

*  (1795)  a  Ves.  Jr.  544.  «  (1803)  3  East,  491. 
»  9  Bing.  438.                                                   ♦  Sug.,  p.  603. 

*  See  Dart  (1905))  7tli  ed.,  p.  793 ;  Jarm.  &  Byth.  (1844),  3^  ^*  (^T  Sweet),  vol. 
ix,  p.  378  ;  (1888)  4th  ed.  (by  Bobbins),  vol.  v,  p.  241 ;  Piatt  on  Covenants  (1829), 
p.  336 ;  Bawle  on  Coyenants  for  Title  (1873),  4th  ed.,  p.  131  ;  Norton  on  Deeds, 
P'558. 

*  The  other  members  were  Grose,  Lawrence,  and  Le  Blanc  JJ, 
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vendor's  default  in  not  paying  them.  'He  has  left  (the  estate) 
with  an  incumbrance  which  he  ought  to  have  discharged' 

This  decision  has  been  much  criticized  and  would  hardly  be 
considered  law  to-day.  Lord  St.  Leonards  said  that  the  clear 
intention  of  the  parties  was  that  the  vendor  should  covenant 
against  his  own  acts  only,  and  that  the  aigument  of  the  Court 
would  extend  to  the  case  of  a  mortgage  created  by  a  prior  owner  \ 
Mr.  Sweet  argued  that  the  fact  that  payment  might  possibly  have 
been  enforced  against  the  vendor  personally  by  distress  did  not 
afford  a  satisfactory  ground  of  distinction  \  Possibly  a  ground 
for  the  decision  may  be  found  in  the  £&ct  that  rente  and  arrears 
of  rents  were  mentioned  among  the  particular  incumbrances 
covenanted  against,  and  that  the  covenant  excepted  quit  rents 
thenceforth  to  become  due.  Wills  and  devises  were  also  men- 
tioned in  the  covenant,  and  Lord  Ellenborough  put  it  to  counsel 
for  the  defendant  that  these  words  showed  that  the  covenantor 
was  to  indemnify  against  the  acts  of  other  persons.  The  reply  was 
that  the  words  in  question  might  refer  to  the  acts  of  persons 
claiming  in  trust  for  the  covenantor. 

The  cases  in  which  an  act  of  omission  has  been  held  not  to 
constitute  a  breach  of  covenant  may  be  divided  into  those  in  which 
defaults  were,  and  those  in  which  defaults  were  not,  mentioned  in 
the  covenant  In  Woodhouse  v.  Jenkins  ^  there  was  an  underlease 
containing  a  covenant  for  quiet  enjoyment  against  the  covenantor 
and  any  person  claiming  by,  from,  or  under  him,  or  by  his  '  acts^ 
means,  consent,  neglect^  default,  privity,  or  procurement.'  The 
covenantor  had  taken  a  lease  of  an  entailed  estate,  knowing  that 
the  entail  bad  not  been  barred.  He  then  granted  an  underlease 
containing  the  above  covenant.  An  eviction  by  a  remainderman 
in  tail  followed.  Li  holding  that  the  eviction  did  not  amount  to 
a  breach  of  the  covenant^  Tindal  C.  J.,  who  delivered  the  judgment 
of  the  Court,  distinguished  the  case  from  that  of  Lady  Cavan  v. 
Pulteney  on  the  ground  that  here  the  covenantor  had  not  the 
power  or  means  of  procuring  common  recoveries  to  be  suffered  by 
his  lessors.  *  A  neglect  and  a  default,'  he  added,  '  seem  to  imply 
Homething  more  than  the  mere  want  of  discretion  with  respect  to 
(the  covenantor's)  own  interests :  something  like  the  breach  of 
a  duty  or  a  legal  obligation  existing  at  the  time ;  those  words  in 
their  proper  sense  implying  the  not  doing  some  act  to  secure  his 
title  which  he  ought  to  have  done,  and  which  he  had  the  power 
to  do,  and  the  not  preventing  or  avoiding  some  danger  to  the  title 
which  he  might  have  prevented  or  avoided.'  * 

'  Sug.,  p.  6oa.    See  Rawle  on  Covenants  for  Title,  p.  131. 

■  Jarm.  &  Byth.,  vol.  ix,  p.  378.  ■  (1832 J  9  Bing.  431. 

*  This  deoision  is  criticized  by  Mr.  Sweet  in  the  following  words  :— '  The  decision 
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Another  case  in  which  an  act  of  omission  was  deemed  not  to  be 
a  breach  is  Stanky  v.  Hatfes  ^.  Here  the  covenant  did  not  mention 
defaults.  It  was  for  quiet  enjoyment  as  against  the  lessor  and 
persons  ^lawfully  claiming  or  to  claim  by,  from,  or  under  him.' 
The  alleged  breach  was  the  non-payment  of  arrears  of  land  tax  that 
had  accrued  due  from  the  lessor  before  the  date  of  the  demise. 
In  the  course  of  the  argument  Lord  Denman  C.J.  asked,  <  Is  there 
any  covenant  against  defaults  of  the  lessor  ? '  The  Court  ^  held 
that  the  words  of  the  covenant  were  '  words  implying  a  claim  by 
title  from  the  lessor.    Here  the  claim  was  against  him  ^ 

In  Kellf  V.  Rogers  ^  the  head  lessors  re-entered  for  breach  of  the 
covenants  to  pay  rent  and  to  repair  entered  into  by  the  original 
lessee  who  had  granted  an  underlease,  whereby  he  covenanted 
for  quiet  enjoyment  as  against  himself  and  persons  'lawfully 
claiming  by,  through,  or  under  him.'  It  was  argued  for  the 
plaintiff  that  the  re-entry  arose  through  the  defendant's  nonfeasance, 
and  that  therefore  the  persons  re-entering  might  be  said  to  claim 
*  through '  the  defendant.  The  re-entry  was  however  held  by  the 
Court  of  Appeal  to  be  no  breach  of  this  covenant  ^  Lord  Esher  M.R. 
in  his  judgment  said — 

'The  defendant  has  not  committed  any  act  of  interruption 
himself,  though  he  has  done  something  which  has  given  the  superior 
landlord  power  to  do  such  an  act.  . .  .  The  words  are  as  nearly  as 
possible  identical  with  those  of  the  covenant  in  Stanley  v.  Hayes. 

appears  to  deprive  the  word  '<  privity  *'  of  any  effect.  Of  course  it  is  not  used  in 
these  covenants  in  the  technical  sense  in  which  it  is  used  when  privity  of  estate 
or  of  contract  is  spoken  of— either  it  means  ^ '  knowledge ''  or  it  has  oo  meaning  to  the 
purpose.*  He  adds  that  if  the  covenant  had  been  that  '  notwithstanding  any  act, 
&C.,  done,  &c.,  by  the  covenantor  or  by  his  privity,  &c.,*  this  construction  would  be 
still  more  obvious.     (Jarm.  &  Byth.,  3rd  ed.,  vol.  ix,  p.  379.) 

>  (i84a)3Q.B.  105. 

'  The  other  members  were  Patteson,  Williams,  and  Wightman  JJ. 

'  The  case  is  cited  with  approval  by  Lord  St.  Leonards,  who  says  that  the  covenant 
'of  course  does  not  extend  to  an  arrear  of  land  tax  due  from  the  covenantor,  for 
that  is  a  claim  against,  and  not  under  him*  (Sug.,p.  603).  It  is  also  cited  with 
apparent  approval  by  Mr.  Rawle  (p.  1 26)  ;  by  the  editors  of  Dart  on  Vendors  and 
Purchasers  (p.  79a),  and  by  Mr.  Norton  in  his  Treatise  on  Deeds  (p.  563).  The  case 
was,  however,  criticized  by  Mr.  Sweet  in  these  words : — ^This  is  surely  a  narrow 
construction.  The  distress  would  have  been  illegal  but  for  the  default  of  the  lessor 
(and  act  and  default  are  the  same  thing  for  the  purposes  of  these  covenants),  so  that 
the  disturbance  was  by  one  claiming  by  the  lessor  and  through  him,  that  is,  through 
his  act  *  (Jarm.  k  Byth.,  3rd  ed.,  vol.  ix,  p.  380,  repeated  in  4th  ed.  by  Bobbins, 
vol.  V,  p.  343).    But  see  the  remarks  of  Lord  Esher  M.  R.  noticed  post, 

*  [1892]  1  Q.  B.  910,  C.  A. 

^  Mr.  Stroud  makes  the  following  note  on  the  above  case  in  his  Judicial  Dic- 
tionary: — *  SemW  that  ^*  through'*  is  the  best  word  for  the  covenantee  in  the 
phrase  ''claiming  by,  from,  through,  or  under  the  covenantor "' (1903,  and  ed., 
vol.  iii,  p.  ao53).  It  is  the  only  word  used  in  the  covenants  for  title  in  Davidson's 
Prec.  See  vol.  i  (Common  Forms),  4th  ed.  (1874),  p.  204,  and  vol.  v  (Leases),  3rd 
ed.  (1876),  p.  III.  The  statutory  expression  is  '  by,  through,  or  under  *  (Conv.  Act, 
x88i,  s.  7,  subs.  i).  It  may  be  worth  noting  that  throughout  thoir  judgments  in 
David  V.  Sahin  [1893]  i  Gh.  523,  Lindley  and  A.  L.  Smith  L.JJ.  use  the  word 
'  through,'  and  no  other  word,  as  representing  this  statutory  expression. 
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It  was  there  held  that  the  words  of  the  oovenant  did  not  include 
such  a  case  as  this.  Even  if  we  thought  that  decision  wrong, 
which  we  do  not,  it  has  been  decided  many  years,  and  all  the 
leases  since  drawn  must  have  been  drawn  on  the  faith  of  that 
decision.  I  do  not  think  therefore  that  in  any  case  we  ought  to 
overrule  it  now.' 

Fry  L.  J.  said  that  according  to  the  ordinary  meaning  of  words 
the  superior  lessor  did  not  claim  by,  through,  or  under  his  own 
lessee.  He  added :  '  It  is  quite  true  that  the  superior  landlord  was 
entitled  to  enter  by  reason  of  the  default  of  the  defendant,  but 
that  default  does  not  amount  to  an  act  of  interruption.'  (The 
italics  in  the  words  of  each  of  the  learned  judges  are  the  writer's.) 

The  case  of  Cohen  v.  Tannar  ^  is  not  directly  in  point,  because 
here  the  under-lessor,  who  had  covenanted  for  quiet  enjoyment  as 
against  himself  and  persons  claiming  'through'  him,  committed 
the  overt  act  of  signing  a  consent  to  a  judgment  for  recovery  by 
his  lessor  of  possession  of  the  premises,  an  act  which  resulted  in 
the  eviction  of  the  covenantee.  (There  was  a  good  defence  to  the 
action.)  The  Court  of  Appeal  distinguished  the  case  from  KeUg 
V.  Rogersy  and  held  the  covenant  to  have  been  broken..  In  the 
course  of  his  judgment,  however,  Vaughan  L.  J.  made  the  signi- 
ficant statement  that  '  there  may  no.  doubt  be  a  breach  of  the 
covenant  by  an  act  of  omission,  but  it  must  be  the  omission  of 
some  duty^' — significant  because  the  covenant  before  him  con- 
tained no  reference  to  '  de&ults '  or  '  neglects.'  This  remark  and 
the  before  quoted  words  of  Mr.  Sweet — '  act  and  default  are  the 
same  thing  for  the  purposes  of  these  covenants' — suggest  the 
question  whether  the  true  ground  of  liability  in  cases  of  acts  of 
omission  is  the  mention  of  the  word  '  defaults,'  or  of  similar  words, 
or  a  consideration  whether  the  act  omitted  to  be  done  was,  in  the 
words  of  Lord  St.  Leonards,  'within  the  compass  of  his  (the 
covenantor's)  own  estate,  and  within  his  own  power ; '  or,  in  the 
words  of  Lord  Justice  Vaughan  Williams,  '  an  omission  of  some 
duty.'  Under  the  law,  however,  as  it  at  present  appears  to  be 
laid  down,  some  such  word  as  '  default '  must  be  used  in  order  that 
the  covenant  should  cover  acts  of  omission. 

It  is  to  be  observed  that  in  all  the  above  cited  cases  the  covenant 
before  the  Court  was  that  for  quiet  enjoyment.  In  Lady  Cavan 
V.  Pulteneyy  Hau)e9  v.  Bruehfieldy  and  Woodhouse  v.  Jenkins^ '  defaults' 
were  mentioned,  while  in  the  later  cases  of  Stanley  v.  Hayee^  Kelly 
V.  Rogers^  and  Cohen  v.  Tannar^  this  word  was,  in  accordance  with 

1  [1900]  a  Q.  B.  609,  C.  A. 

^  Tindal  G.  J.  made  use  of  similar  language  in  Woodhouse  v.  Jenkins  (above),  but  in 
reference  to  the  words  *  neglect '  and  <  default.* 
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the  more  modem  practice,  omitted.  Howes  v.  Bruihfield  was  a  case 
upon  the  covenant  for  quiet  enjoyment  in  a  conveyance,  but  all 
the  other  cases  were  upon  the  like  covenant  in  a  lease.  By  modem 
practice  prior  to  the  Conveyancing  Act,  1881,  the  word  '  default' 
was  omitted  in  the  covenant  for  quiet  enjoyment  in  conveyances 
as  well  as  in  leases.  A  corresponding  word  had  however  for  some 
years  past  been  introduced  in  the  covenant  for  right  to  convey 
in  conveyances  ^.  The  covenants  for  title  were  therefore  for  right 
to  convey,  notwithstanding  anything  done,  omitted^  or  knowingly 
suffered  by  the  covenantor ;  for  quiet  enjoyment  and  freedom  from 
incumbrances  as  against  him  and  persons  claiming '  through '  (or 
^  under ')  or  in  trust  for  him  and  for  further  assurance  by  him 
and  persons  so  claiming.  The  question  is  thus  raised  whether  the 
word  '  omitted  *  in  the  first  of  these  covenants  has  the  effect  of 
extending  the  three  following  covenants  to  the  defaults  of  the 
covenantor. 

It  is  submitted  that  it  has.  It  is  settled  law  that  where  the 
first  covenant  for  title  is  limited  and  the  subsequent  covenants  are 
absolute,  the  words  of  limitation  contained  in  the  first  covenant 
operate  to  restrict  the  remaining  covenants  ^.  If,  therefore^  the 
covenant  for  right  to  convey  limited  as  above-mentioned  were 
followed  by  absolute  covenants  for  quiet  enjoyment,  freedom  from 
incumbrances,  and  further  assurance,  the  last  three  covenants 
would  be  deemed  restricted  to  the  acts,  defaults,  and  sufferances 
of  the  covenantor.  Why,  therefore,  should  not  the  word  '  through ' 
(or  'under')  the  covenantor,  in  these  covenants,  when  preceded  by 
the  limited  covenant  for  right  to  convey,  be  read  as  referring  to 
acts  arising  in  consequence  of  '  omissions '  by  the  covenantor  ?  It 
would  in  this  case  be  no  stretch  of  language  to  hold  that  a  person 
claiming  title  in  consequence  of  an '  omission '  on  the  part  of  the 
covenantor  was  a  person  claiming  <  through '  or  '  under '  him. 

This  point  was  obviously  in  the  minds  of  the  framers  of  the 
statutory  covenants  for  title  directed  to  be  implied  by  the  Con- 
veyancing Act,  1881,  for  they  prefaced  the  covenants  for  quiet 
enjoyment  and  freedom  from  incumbrances  (which  in  truth  consti- 
tute but  one  covenant)  with  the  words  '  and  that  notwithstanding 
any  thing  as  aforesaid.'  They  did  not,  however,  introduce  any 
such  words  in  the  covenant  for  further  assurance,  a  circumstance 
noticed  by  Romer  J.  in  David  v.  Sabin^^  where  he  thought  that  in 

^  See  the  forms  of  covenants  for  title  in  Davidson's  Free,  and  Key  and  Elphin- 
stone's  Free.  This  was  a  comparatively  modem  innovation,  as  will  appear  upon  an 
examination  of  the  forms  in  Jarm.  &  Byth.  Free.,  Crabb's  Free,  and  Frideaux*s 
Free.  (Down  to  the  passing  of  the  Conveyancing  Act,  1881,  the  word  in  question 
was  not  inserted  in  the  forms  in  the  last  mentioned  work.) 

>  See  Sag.,  605 ;  Dart,  pp.  797-9,  and  cases  cited. 

»  [1893]  I  Ch.  at  p.  529. 
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oonstming  this  covenant  *  regard  should  be  had  to  the  limitation  of 
those  prior  covenants.'  The  introduction  of  these  words  was  not 
usual  in  practice,  and  is  not,  it  ia  submitted,  an  improvement  upon 
the  form  of  the  covenants.  For  the  covenants  extend  not  only 
to  the  past  acts  of  the  covenantor,  but  to  his  future  acts,  and  to 
the  acts  of  his  heirs  and  administrators,  persons  who  claim  irre- 
spectively of  any  act  of  his.  This  very  point  arose  in  Belcher 
v.  Sykei  ^,  where  a  covenant  for  quiet  enjoyment  of  certain  personal 
property  without  any  interruption  by  the  covenantor,  his  executors, 
or  administrators,  or  any  person  claiming  under  him  or  them  was 
prefSftced  by  the  words  '  for  and  notwithstanding  any  act  done  by 
him  (the  covenantor).'  An  interruption  by  the  executor  of  the 
covenantor  was  held  to  be  a. breach,  the  prefatory  words  being 
rejected  as  inconsistent  with  the  subsequent  parts  of  the  covenant. 
Bay  ley  J.  said  that  these  words  '  may  perhaps  be  understood  to 
refer  to  an  act  already  done  at  the  time  of  the  execution  of  the 
deed,  or  if  they  will  not  bear  that  sense  they  ought  to  be  rejected*.' 

T.  F.  Mabtin. 
WellingUm^  New  Zealand. 

1  (i828)8B.&Or.  185. 

'  SeeByth.  &  Jarm.,  4th  ed.^yol.  ▼,  p.  242,  where  Mr.  RobbinB  expresses  the  opinion 
that  the  statutory  covenant  for  quiet  enjoyment  would  not  extend  to  acts  under 
paramount  title,  <  unless  indeed  the  paramount  title  la  one  which  might  have  been 
destroyed  by  the  coyenantor,  in  which  case  it  would  apparently  be  covered  by  the 
covenant  now  under  consideration.* 

The  covenant  for  right  to  convey,  unlike  the  remaining  three  covenants,  is  not  in 
its  more  modern  form  expressed  to  embrace  the  acts  of  persons  claiming  in  fruBt 
for  the  covenantor.  Some  of  the  older  forms  of  the  covenant  extended  to  these 
acts,  being  expressed  to  be  limited  to  the  acts  of  the  covenantor  and  of  persons 
claiming  through  or  in  trust  for  him.  See,  for  example,  Jarm.  &  Byth.,  3rd  ed., 
vol.  ix,  p.  75,  Lq  Sweet's  Concise  Free  (1845),  and  ed.,  the  covenants  for  title  are 
pre&ced  by  such  words  as  *  for  and  against  the  acts  and  defaults  only  of  (the 
covenantor^  and  of  all  persons  rightfully  claiming  through,  under,  or  in  trust  for 
him,^  which  seems  a  more  satisfactory  way  of  framing  the  covenants.  See  also 
the  covenants,  similarly  drawn,  in  a  short  form  of  release  in  fee  in  Jarm.  &  Byth., 
3rd  ed.|  vol.  ix,  p.  198,  being  one  by  Sweet's  forms. 

Persons  claiming  through  the  covenantor  are  'in'  under  his  act.  See  Hayes, 
Introd.  to  Conv.  (1840),  4^1  ed.,  vol.  ii,  p.  108  ;  David  v.  Salrin,  above. 

Claims  under  yearly  tenancies  may  amount  to  breaches  of  the  covenants  for  title 
(Byth.  &  Jarm.,  ^th  ed.,  vol.  v,  p.  24a).  This  point  is  guarded  against  by  the 
editors  of  Key  ana  Elphinstone's  Precedents,  who  in  the  habendum  make  the  con- 
veyance subject  to  sdl  existing  tenancies,  and  frame  their  forms  of  express 
covenants  for  title  accordingly  (8th  ed.,  vol.  i,  pp.  431,  441),  while  in  the  statutory 
covenants  which  are  usually  relied  on  in  English  practice,  exceptions  are  made  in 
respect  of  all  interests  to  which  the  conveyance  is  expressed  to  be  subject. 
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[Short  notioes  do  not  neoesaarily  exclude  ftiller  review  hereafter.] 


The  Public  Records  and  the  CanstUuticn.  A  lecture  delivered  at  All 
Souls  College,  Oxford,  by  Lukb  Owen  Pikb.  London :  Henry 
Prowde.     1907.    8vo.    39  pp. 

NoTWiTHBTANnnsrG  all  that  has  been  written  about  English  constitutional 
law  by  learned  and  eminent  persons,  this  brief  discourse  is  a  valuable 
addition  to  the  accessible  information  about  the  origins  of  our  judicial  and 
administrative  departments.  First,  Mr.  Pike  is  a  careful  scholar  speaking 
of  things  he  has  made  it  his  business  to  study  at  first  hand  for  many  years. 
Next,  the  record-keeper^s  and  record-searcher's  point  of  view  is  the  real 
historical  point  of  view  for  the  growth  of  English  institutions  before  the 
period  of  modem  legislative  activity  set  in.  Where  we  now  have  the 
Parliamentary  Counsel  carrying  out,  with  more  or  less  ultimate  success 
determined  by  causes  beyond  his  control,  the  intentions  of  the  King's 
Ministers,  the  Middle  Ages  had  the  king's  counsellors  and  the  clerks  of  the 
Chancery  devising  new  writs,  inventing  new  methods,  and  amplifying  and 
transforming  old  ones.  The  only  way  for  a  historian  of  our  institutions 
to  be  sure  of  his  ground  is  to  know  what  the  framers  of  writs  and  official 
procedure  actually  did ;  Mr.  Pike  shows  us  how  this  may  be  known,  and 
in  trustworthy  outline  what  sort  of  work  it  was. 

Ahnost  at  the  outset  we  are  struck  by  a  most  ingenious  explanation  of 
^  Domesday  Book,'  the  popular  and  now  venerable  name  of  what  was  offi- 
cially '  liber  de  Wintonia '  or  *  liber  de  thesauro.'  (*  Liber  sancti  Edwardi ' 
seems  to  be  a  private  Peterborough  variation.)  It  was  the  book,  says 
Mr.  Pike,  of  the  returns  which  the  king's  doom  had  appointed  to  be  sent 
in  from  all  the  kingdom  by  a  certain  day.  The  obvious  objection  is  that 
the  common  explanation  '  dies  iudicii  per  metaphoram '  is  at  least  as  old 
as  the  Dialogue  of  the  Exchequer,  so  that  if  Mr.  Pike  is  right  the  true 
meaning  must  have  been  forgotten  within  a  century.  But  twelfth-century 
officials  who  did  not  habitually  speak  English  were  quite  capable  of  unveri- 
fied conjecture  in  such  matters,  and  the  suggestion  that  what  most  impressed 
the  popular  imagination  was  the  precision  of  the  new  Norman  methods  is 
certainly  attractive.  One  is  tempted  to  ask  whether  our  supposed  English 
exactness  in  matters  of  business  i3  not  due  partly  to  Norman  administration 
and  partly  to  the  cosmopolitan  law  merchant,  and  whether  a  certain  dread 
and  dislike  of  accuracy  be  not  still  rooted  in  the  genuine  English  mind« 

Mr,  Pike  points  out  that  the  Justices  in  Eyre  came  before  the  Justices  of 
the  Bench,  and  the  Common  Bench  in  its  earliest  form  can  even  be  regarded 
as  an  adjournment  of  the  Eyre  to  Westminster.  The  King's  Bench,  how- 
ever, being  in  theory  the  king's  court  ^  before  our  lord  the  king  himself,' 
was  superior  to  the  Justices  in  Eyre,  who  were  the  king's  delegates.   ^  Cest 
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place  est  Eire  et  pluis  haute  que  Eire '  said  Shardelow,  27  Ass.  pi.  i,  cited 
by  Willes  J.  in  the  course  of  the  argument  in  Fenumdsa^  case,  10  C.  B.  N.  S. 
at  p.  22. 

The  origin  of  the  various  commissions,  boards,  and  committees  which 
hare  branched  off  from  the  King's  Council  is  also  traced.  We  can  espe- 
cially recommend  Mr.  Pike's  exposition  to  Continental  scholars  as  being 
both  concise  and  authentic.  F.  P. 


Be  la  Posiessiofi  de9  Meubles.  Eludes  de  Droit  Allemand  ei  de  DroU 
Franqaii.  Par  Raymond  Salbilles.  Paris:  Librairie  G^n^rale 
de  Droit  et  de  Jurisprudence.  F.  Pichon  et  Dnrand-Auzias. 
1907.     Boyal  8yo.    iii  and  351  pp. 

This  work  contains  three  separate  essays  dealing  respectiyely  with : 
(i)  the  theory  of  possession;  (2)  possession  as  a  root  of  tiUe  in  respect  of 
movables ;  (3)  the  possessory  remedies  in  respect  of  movables.    The  first 
essay  is  principally  concerned  with  the  theoretical  aspects  of  the  rules  as 
to  possession  laid  down  by  the  German  Civil' Code.     It  is  well  known  that 
these  rules  have  discarded  the  artificial  doctrines  of  Roman  law  and  that 
under  the  present  German  law,  as  under  English  law,  possession  in  law  is 
acquired  by  the  assumption  of  possession  in  fact  (see  German  Civil  Code, 
s.  854  (2),  but  the  question  remains  as  to  what  constitutes  the  '  actual 
control '  which  is  deemed  equivalent  to  possession  in  fact.     The  adherents 
of    the    'subjective'    doctrine  hold  that  possession   in  fact  cannot   be 
acquired  without  an  anifnuB  deiinendi ;  the  supporters  of  the  *  objective ' 
doctrine,  to  which  Professor  Saleilles  belongs^  on  the  other  hand,  deny  the 
universal  necessity  of  a  mental  element  in  de  facto  possession.     They 
admit  that  there  are  cases  where  it  is  impossible  to  ascertain  whether 
possession   was  obtained,  without  inquiring  into  the  intentions  of  the 
person  alleged  to  have  obtained  it^  but  they  contend  that  there  are  other 
cases  in  which  the  intention  of  the  alleged  possessor  is  inmiaterial  and 
where  the  physical  facts  are  sufficient  to  establish  the  assumption  of 
possession.     The  following  example  is  given  by  Professor  Saleilles  as  an 
instance  of  a  case  in  which  the  intention  of  the  person  concerned  has  to 
be  inquired  into.    The  owner  of  a  heavy  object  leaves  it  on  the  roadside 
with  the  intention  of  procuring  assistance  for  its  removal;  a  passer-by 
sees  the  object  and  covers  it  up,  so  as  to  conceal  it  from  others.     If  this 
was  done  with  the  intention  of  fetching  a  cart  and  wrongfully  taking 
away  the  concealed  object,  the  act  of  concealment  did  in  effect  constitute 
the  assumption  of  possession ;  if  on  the  other  hand  the  sole  intention  of 
the  act  of  concealment  was  the  lawful  owner's  better  protection,  the  pos- 
session of  the  latter  was   not  disturbed  thereby.     In  such  a  case  the 
question  whether  physical  control  is  exercised  or  not  is  in  itself  so  doubtful 
that  evidence  as  to  the  mental  elements  of  the  situation  is  indispensable, 
but  the  adherents  of  the  *  objective '  doctrine  contend  that  in  other  cases 
the  physical  control  is  so  well  established  that  it  is  unnecessary  to  inquire 
into  the  intention  of  the  person  exercising  such  control.     The  principal 
illustration  which  is  generally  adduced  in  support  of  this  proposition  does 
not  seem  very  convincing.    It  is  said  that  a  shopkeeper  in  whose  shop 
goods  are  delivered  during  his  absence  becomes  possessor  in  spite  of  him- 
self if  he  did  not  intend  to  receive  the  goods,  but  this  proposition  cannot 
be  accepted  without  a  further  inquiry  into  the  facts  of  the  case,  and  more 
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particularly  into  the  question  ivhether  the  shopkeeper  did  not  leave 
a  person  in  charge  of  the  shop  Yfiih  a  general  authority  to  receive  goods. 
If  this  YftLS  the  case  the  question  ivhether  the  principal  intended  to  receive 
the  particular  goods  or  not  is  quite  irrelevant ;  possession  is  taken  by  the 
agent  on  behalf  of  the  principal^  and  the  agent's  intention  is  alone  material. 
If  goods  are  delivered  in  a  house  or  enclosed  place  without  being  received 
by  an  authorized  agent  they  do  not  come  under  the  control  of  the  occupier 
of  such  house  or  enclosed  place  before  they  are  discovered  and  taken  in 
charge  by  him  or  some  other  person  acting  on  his  behalf;  if  in  the  mean- 
time they  are  removed  they  cannot  be  said  to  have  been  received  by  him 
and  subsequently  taken  out  of  his  custody.  The  other  illustrations  in 
support  of  the  '  objective '  doctrine  can  be  disposed  of  in  a  similar  manner. 
While,  however,  remaining  unconvinced  by  Professor  Saleilles'  arguments, 
we  do  not  in  any  way  wish  to  depreciate  their  merit,  more  particularly 
from  an  educational  point  of  view.  They  afford  an  excellent  opportunity 
for  analysing  the  circumstances  under  which  the  assumption  of  physical 
control  over  an  object  is  brought  about,  and  this  opportunity  is  made  use 
of  with  the  dialectical  skill  and  learning  which  we  are  accustomed  to  meet 
in  the  author's  works.  We  regret,  however,  that  the  comparison  of  the 
German  rules  with  the  rules  of  other  systems  is  of  a  somewhat  meagre 
description,  being  principally  confined  to  a  discussion  of  the  effect  of  s.  957 
of  the  Swiss  Draft  Code  of  1904,  and  more  particularly  that  there  is  no 
reference  to  the  rules  of  English  law  on  tiie  subject.  A  comparative 
reference  to  the  observations  contained  in  Pollock  and  Wright's  *  Possession 
in  the  Common  Law '  as  to  the  elements  of  de  facto  possession  (see  par- 
ticularly pp.  11-16)  would  have  materially  increased  the  value  of  Professor 
Saleilles'  analysis.  He  might  have  argued,  moreover,  that  the  authorities 
and  the  language  of  the  Common  Law  support,  on  the  whole,  the '  objective ' 
doctrine.  The  two  other  essays  are  as  interesting  and  instructive  as  the 
first.  £.  S. 


Lunacy  Practice.  By  N.  Arthur  Hbywood,  Arnold  S.  Massey,  and 
Ralph  C.  Rombr.  Third  Edition.  London :  Stevens  &  Sons, 
Lim.     1907.     La.  Svo.    zxxvi  and  623  pp.     (25^.) 

This  work  (something  more  than  a  mere  book  of  practice)  in  its  new 
edition  has  been  rearranged  and  rewritten.  It  is  divided  into  three 
parts :  the  first  comprising  precedents  and  dissertations  on  practice  and 
lunacy  law;  the  second  the  Acts  of  1890  and  1891  (annotated);  and  the 
third  the  Rules  (annotated).  Messrs.  Heywood  ft  Massey  are  solicitors, 
and  Mr.  Romer  is  in  the  of&ce  of  the  Masters  in  Lunacy,  where  he  is  known 
to  have  done  some  very  good  work.  The  appendix  contains  forms  of  bills 
of  costs,  which  have  been  revised  by  Mr.  Ferrand  A.  Corley,  of  the  Lunacy 
Taxing  Office. 

If  there  is  any  truth  in  the  rumours  which  have  been  flying  about  for 
some  time,  there  will  shortly  be  some  considerable  alterations  as  regards 
the  jurisdiction,  and  probably  also  the  practice,  in  Lunacy.  But  no  one 
can  tell  how  long  it  will  be  before  the  alleged  changes,  if  they  ever  take 
place,  are  made,  and  in  the  meantime  a  new  edition  of  this  useful  book  on 
lunacy  law  and  practice  is  needed  by  practitioners.  It  will  also  be  of 
assistance  to  those  who  have  to  carry  out  any  changes  which  are  in 
contemplation.  F.  E. 
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TAe  Trial  of  Deacon  Brodie.    Edited  by  William  Boughead,  W.S. 
London :  Sweet  &  Maxwell,  Lim.    8vo.     a8o  pp. 

This  new  yolume  of  the  series  of  '  Notable  Scottish  Trials '  is  less  instruc- 
tiye  to  lawyers  than  were  its  predecessors.  But  it  is  rich  in  local  interest  for 
that  still  wider  circle  of  readers,  on  both  sides  of  the  Tweed  and  eyen  of 
the  Atlantic,  who  have  been  taught  by  Sir  Walter  and  by  Lord  Cockbum 
to  take  delight  in  the  social  life  of  eighteenth-century  Scotland.  In  its 
pages  we  can  see  fiery  John  Clerk  of  Eldin  in  furious  fray  with  a  whole 
bench  of  judges  whilst  still  a  newly-fledged  advocate  of  but  two  years' 
standing ;  and  hear  him  defy  them  with  a  persistent  contention  (pp.  1 78-9) 
that  'the  jury  are  to  judge  of  the  law  as  well  as  of  the  facts' — a  heresy 
which  Sir  William  Harcourt  tried  to  reyiye,  less  than  twenty  years  ago. 
And  we  obtain  the  best-reported  example  of  the  forensic  methods  of  Lord 
Erskine's  brilliant  brother  Harry, '  during  whose  lifetime  no  poor  man  in 
Scotland  lacked  a  friend  or  feared  an  enemy.'  We  read  his  terse  protest 
against  admitting  as  a  witness  a  convicted  felon,  even  after  a  pardon — 
'  the  king  can  make  a  peer,  but  I  am  sure  he  cannot  make  a  rogue  an 
honest  man' — a  protest  which  so  stirred  Bums  that  he  recast  it  into  the 
enduring  form  of: — 

A  prinoe  can  mak>  a  belted  knight, 

A  marquiB,  duke,  an*  a*  that; 
But  an  honeet  man's  aboon  his  might, 

Gude  futh,  he  mauna  fa'  that. 

Moreover,  this  Trial  has  an  interest  for  all  students  of  human  nature, 
from  the  strangeness  of  the '  double  life '  which  it  revealed :  a  portrayment 
which  greatly  fascinated  Robert  Louis  Stevenson,  and  may  have  suggested 
to  him  his  Jekyll  and  Hyde.  William  Brodie,  a  rich  town  councillor 
of  Edinburgh  and  the  deacon  of  his  trade  guild,  was  at  the  same  time  not 
only  the  head  of  two  clandestine  households,  but  also  an  habitual' burglar. 
And  this  twofold  existence,  difficult  to  carry  on  with  secrecy  even  in  the 
vast  cities  and  with  the  facilities  of  locomotion  of  our  own  day,  was 
maintained  successfully  by  Brodie  under  the  minute  scrutiny  inevitable  in 
the  Edinburgh  of  George  Ill's  time. 

Readers  of  the  Law  Quabtebly  Review  are  familiar  with  the  copiousness 
and  value  of  modem  Scottish  legal  literature,  and  therefore  can  appreciate 
the  advance  which  has  taken  place  since  1788,  when  (p.  128)  Scotland 
possessed  no  book  on  criminal  law  but  Sir  George  Mackenzie's,  one  which 
was  condemned  by  the  Lord  Advocate  as  '  often  contradictory,  always 
perplexed,  and  in  many  instances  unintelligible'  (p.  112),  and  was 
declared  by  Lord  Hailes  to  contain  '  many  assertions  founded  neither  on 
principle  nor  on  fact'  (p.  113). 

Mr.  Roughead  has  edited  the  volume  with  the  elaborate  care  which 
characterizes  this  series,  and  has  accumulated  a  profusion  of  illustrative 
material.  His  somewhat  perplexing  remark  (p.  229)  that  Lord  Newton's 
grasp  of  law  '  appeared  more  like  the  effect  of  tuition  than  of  study,'  is 
doubtless  due  to  the  printer's  having  (like  many  metaphysicians)  confused 
tuition  with  intuition.  But  everywhere  else  the  printer  has  been  unfail- 
ingly accurate.  C.  S.  E. 
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Burge^9  Comfneniaries  on  Colonial  and  Foreign  Laws.  New  Edition, 
under  the  general  editorship  of  Alex  andbb  Wood  Bknton,  Puisne 
Justice  of  the  Supreme  Court  of  Ceylon,  and  George  Grenville 
Phillimore,  assisted  by  F.  P.  Walton,  A.  H.  P.  Lefroy,  and 
McGregor  Young  (Law  of  Canada) ;  the  late  H.  M.  Birdwood, 
C.S.I.  (Law  of  India) ;  W.  R.  Bisschop  (Boman-Dutch  law) ; 
J.  E.  Hogg  (Australian  law) ;  J.  T.  B.  Sewell  (French  law) ; 
Ernest  J.  Schuster  (German  law) ;  J.  F.  Iselin  (Swiss  law) ;  and 
Henry  Stephen  and  Arthur  K.  Kuhn  (Law  of  United  States). 
In  five  volumes.  Vol.  I.  London :  Sweet  &  Maxwell^  Lim. ; 
Stevens  &  Sons,  Lim.     1907.     La.  8vo.    xxxviii  and  420  pp. 

This  new  edition  of  Burge's  classical  work  has  been  thoroughly  recast, 
as  the  lapse  of  seventy  years  and  the  development  of  the  British  Empire 
during  that  time  required,  and  it  is  practically  a  new  book.  Judging  by 
this  introductory  volume  and  by  the  names  of  the  assistant  editors,  it  will 
fully  maintain  its  reputation.  The  most  material  defect  we  have  to  note 
is  the  absence  of  a  table  of  contents,  which  certainly  ought  to  be  supplied. 
In  the  chapter  entitled  *  Legal  Systems  of  the  World '  the  pending  revision 
of  the  French  Code  Civil  might  have  been  mentioned.  To  the  authorities 
on  the  law  of  the  Isle  of  Man  the  learned  reader  may  add  Mr.  Farrant's 
article  on  Manx  Land  Tenure,  L.Q.R.  xxii.  136.  In  the  account  of 
Canada  we  can  find  nothing  about  uniformity  of  criminal  law,  though 
there  are  incidental  references  to  the  Criminal  Code  under  the  heads  of 
the  several  Provinces. 

The  new  chapter  on  Roman-Dutch  law  will  be  specially  welcome  now 
that  the  subject  is  effectually  recognized  by  the  Inns  of  Coiurt  A  consecu- 
tive account  of  it  was  also  much  wanted  by  practitioners. 

Our  few  minute  criticisms  must  not  be  taken  as  detracting  from  the 
general  value  of  the  work. 


An  Encyclopaedia  of  Forms  and  Precedents  other  than  Court  Forms,  By 
eminent  Conveyancing  and  Commercial  Counsel.  Under  the 
general  editorship  of  Arthur  Underbill,  assisted  by  Harold  B. 
BoMPAS  and  Humphrey  H.  King.  Vol.  XIII :  Service  Contracts 
to  Settlements.  London:  Butterworth  &  Co.  1907.  La.  8vo. 
Ix  and  719  pp.     {2^s.  6d.  net.) 

This  volume  contains  Service  Contracts  and  Settlements. 

The  preliminary  note  on  Service  Contracts  is  lucid  and  accurate,  and  will 
be  found  very  useful.  It  is  divided  into  the  following  heads:  (i)  What 
contracts  must  be  in  writing ;  (a)  parties  to  service  contracts ;  (3)  remedies 
for  breach  of  service  contract;  (4)  subject-matter  of  service  contracts 
(divided  into  sub-headings,  (a)  period  of  employment,  (6)  remuneration, 
(e)  arrangement  for  holidays,  {d)  remuneration  during  sickness,  (e\  deter- 
mination of  contract,  and  (/)  restraint  of  trade);  (5)  guarantees;  (6)  con- 
ditions implied  in  service  contracts;  (7)  employer's  liability  for  injury  of 
employee;  (8)  employer's  liability  for  contracts  and  torts  of  servant; 
(9)  assignability  of  contract;  (10)  contracts  of  bailment;  (11)  statutes 
relating  to  employment;  (12)  licences  for  male  servants;  and  (13)  stamps* 

The  Precedents  are  divided  into  (i)  contracts  of  personal  service; 
(2)  contracts  for  work;  and  (3)  contracts  for  service  of  animals  for 
breeding  purposes.     There  are  many  precedents  under  these  headings, 
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which,  80  far  as  we  are  aware,  are  not  to  be  found  in  any  collection  ;  the 
contracts  for  work  will  be  most  uaeful. 

The  preliminary  note  on  settlements  is  written  by  the  rery  learned 
author  of  Vaizey  on  Settlements,  and  therefore,  as  might  have  been 
expected,  is  excellent.  We  shall,  except  in  some  few  cases,  confine  our 
criticism  to  the  precedents  and  forms,  but  we  should  have  liked  to  have 
had  the  opinion  of  the  editors  on  some  few  questions  which  they  have  not 
discussed,  as  for  instance  whether  an  estate  tail,  coming  to  the  wife,  is 
bound  by  her  coyenant  to  settle  her  after-acquired  property:  see  Be 
Dunsany  [1906]  i  Ch.  578,  discussed  50  Sol.  J.  570  and  591,  where  the 
writer  alleges  that  the  reasons  given  for  the  decision  are  not  in  accordance 
with  the  authorities,  including  a  decision  of  the  House  of  Lords,  Doe  v. 
Wcodrt^'e^  2  H.  L.  C.  811,  delivered  in  accordance  with  the  unanimous 
opinion  of  seven  judges. 

In  many  of  the  marriage  settlements  the  intended  husband  and  wife  are 
called  throughout  the  *  husband '  and  *  wife,'  and  the  husband  and  wife 
are  called  'spouses.'  Notwithstanding  the  theoretical  impropriety  of 
calling  an  unmarried  woman  '  wife,'  this  course  may  be  safely  adopted^ 
and  it  will  reduce  the  risk  of  error  in  copying  the  common  forms. 

In  the  precedents  of  marriage  articles  (pp.  291  and  407)  provisions  are 
inserted  to  the  effect  that  the  settlement  shall  bear  such  form  and  contain 
such  provisions  as  counsel  shall  approve ;  this  is  proper,  but  no  provision 
is  made  as  to  what  evidence  of  the  approval  shall  suffice.  No  doubt  counsel 
signs  his  approval  of  the  draft,  but  it  would  be  highly  inconvenient  if  the 
validity  of  the  settlement  depended  on  the  approval  of  the  draft  It  is 
submitted  that  the  settlement  should  be  deemed  to  be  made  pursuant  to 
the  articles  if  the  trustees  named  in  the  articles  execute  the  settlement, 
or  if  counsel  signs  his  approval  in  the  margin  of  the  engrossment. 

At  p.  304  will  be  found  a  most  interesting  discussion  as  to  the  effect  of 
the  provisions  contained  in  2  Key  ft  Elphinstone  661  note  for  obviating  the 
necessity  of  an  application  to  the  Court  to  appoint  trustees  of  a  compound 
settlement;  these  provisions  are  carried  out  by  a  clause  in  the  original 
settlement  stating  that  the  trustees  thereof  for  the  purposes  of  the  S.  L. 
Acts  shall  be  trustees  of  a  'compound  settlement  consisting  of  these 
presents  and  of  any  instrument  or  instruments  to  be  executed  hereafter.' 
The  note  goes  on  to  say,  'as  every  person  taking  under  a  resettlement 
takes  subject  to  the  provisions  of  the  earlier  settlement,  it  is  apprehended 
that  he  will  be  bound  by  this  declaration,  but  it  will  be  safer  to  insert  in 
the  resettlement  an  agreement '  that  the  person  or  persons  who  shall  for  the 
time  being  be  the  trustees  of  the  original  seUUmmt  for  the  purposes  of  the 
S.  L.  Acts,  1882  to  1890,  shall  be  trustees  for  the  like  purposes  of  the  com- 
pound settlement  formed  by  the  original  Bettlemml  and  any  other  instru- 
ment now  or  hereafter  to  be  executed  including  these  presents.'  The 
general  editor  objects  that  a  disentailing  assurance,  which  would  neces- 
sarily precede  a  resettlement,  would  destroy  that  declaration  and  all  other 
provisions  affecting  an  estate  tail.  While  we  quite  agree  that  the  criticism 
is  correct,  and  that  the  language  of  the  note  in  Key  &  Elphinstone  requires 
correction,  it  appears  to  us  that  as  every  person  claiming  under  the 
original  settlement,  other  than  persons  claiming  under  a  disentailing 
assurance,  would  be  bound  by  the  declaration  contained  in  the  original 
settlement,  and  every  person  claiming  under  the  resettlement  would  be 
bound  by  the  declaration  in  it,  the  forms  suggested  in  Key  ft  Elphin- 
stone are  correct,  though  the  reason  given  for  the  insertion  of  the  form 
in  the  resettlement  is  incorrect. 
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In  the  form  giyen  in  the  Encyclopaedia  (p.  304)  the  trustees  of  the 
compound  settlement  for  the  purposes  of  the  S.  L.  Acts  are  defined  as 
'  the  persons  who  are  for  the  time  being  trustees  for  the  purposes  of  the 
said  Acts  of  the  document  (including  these  presents)  under  which  the 
person  for  the  time  being  entitled  to  the  possession  or  receipt  of  the  rents 
and  profits  of  the  said  hereditaments  is  (within  the  meaning  of  the  said 
Acts)  tenant  for  life  or  a  person  haying  the  powers  of  a  tenant  for  life/ 

While  we  consider  that  this  form  may  be  safely  used,  we  ought  to  point 
out  that  the.  answer  to  the  question  under  what  documents  a  person  is 
tenant  for  life  is  sometimes  not  firee  from  doubt;  see  the  discussion 
48  Sol.  J.  6  and  29. 

^^  P*  305  will  be  found  a  most  interesting  discussion  as  to  the  effect 
of  a  sale  by  a  tenant  for  life  after  a  resettlement,  where  the  clause  at 
P*  304,  appointing  trustees  of  a  compound  settlement,  is  inserted  in  the 
original  settlement.  We  are  entirely  in  accord  with  the  views  expressed 
by  the  general  editor. 

We  observe  that  at  p.  324  the  form  lately  introduced  of  settling  lease- 
holds by  reference  to  the  freeholds  is  adopted.  A  provision  at  p.  325, 
directing  that,  on  the  acquisition  of  the  freehold  reversion  any  term  of 
years  vested  in  the  trustees  is  to  be  surrendered  and  merged  may  be  useful. 

Precedents  for  the  settlement  of  land,  intended  to  be  registered,  and 
actually  registered,  under  the  Land  Transfer  Acts  will  be  found  at 
pp.  352  and  354. 

At  p.  422  will  be  found  a  power  to  revoke  the  settlement  if  the  wife 
shall  attain  the  age  of  fifty-five  years  and  there  shall  be  no  issue  of  the 
marriage.  There  is  a  little  ambiguity  in  the  phrase  '  if  there  shall  be  no 
issue  of  the  said  intended  marriage.'  It  may  mean  if  no  child  shall  ever 
be  bom,  or  if  no  issue  shall  be  living  when  the  wife  attains  fifty- five. 
The  first  construction  can  hardly  be  what  is  intended,  and,  if  the  second 
is  the  true  construction,  it  must  be  remembered  that  children  or  issue  of 
the  marriage  may  attain  vested  interests  and  die  before  the  wife  attains 
fifty-five,  and  that  it  would  be  very  inconvenient  to  allow  her  to  divest 
these  interests.  In  the  form  in  the  book  the  power  of  revocation  is  given 
to  the  husband  and  wife ;  we  rather  doubt  if  this  is  safe.  A  spendthrift 
husband  may  be  very  kind  to  his  wife,  and  she  may,  under  his  influence, 
consent  to  revoke  the  settlement,  give  all  her  propwty  to  him,  and  have 
nothing  left  to  live  upon.  We  submit  that  the  consent  of  the  trustees 
should  be  required  to  tiie  exercise  of  this  power. 

We  observe  that  in  some  cases  the  power  of  advancement  is  restricted 
to  children,  while  in  other  cases  it  is  extended  to  issue. 

The  power  given  to  the  wife  in  the  ultimate  trusts  of  her  property  is  to 
appoint  by  will  only,  omitting  the  power  now  usually  inserted  to  appoint 
by  deed  while  not  under  coverture. 

At  p.  436  a  valuable  addition  is  made  to  the  usual  trusts  of  heredita- 
ments purchased  under  a  power  in  a  personal  settlement,  by  empowering 
the  trustees  after  the  death  of  the  husband  and  wife,  and  where  any  issue 
is  under  the  age  of  twenty-one,  to  allow  such  issue  to  occupy  a  house,  or 
houses  and  land,  forming  part  of  the  purchased  hereditaments. 

We  do  not  notice  any  provisions  relating  to  sinking  fund  poflicies  for 
replacing  the  purchase-money  of  leaseholds,  though  such  provisions  are  not 
uncommon. 

There  are  a  few  somewhat  unusual  forms  of  settlement  which  may 
be  found  useful.  At  p.  517  is  a  settlement  of  shares  not  fully  paid 
up,  and  not  assigned  to  the  trustees ;  and  at  p.  583  is  a  settlement  of 
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diamonds  as  heirlooms.  In  co^inexion  with  this  precedent  reference  might 
usefully  have  been  made  to  the  yery  ingenious  scheme  in  4  Day.  Prec. 
p.  439  (note)  settling  chattels  by  reference  to  a  hypothetical  settlement  of 
real  estate,  a  scheme  which  appears  to  haye  not  receiyed  the  attention 
which  it  deseryes. 

At  p.  586  is  a  settlement  intended  to  meet  the  case  of  a  parent,  who 
by  reason  of  failing  health  feels  unequal  to  the  task  of  administering  his 
property  and  the  duties  incident  to  its  ownership  and  management. 
(This  may  sometimes  ayoid  the  necessity  of  resorting  later  to  the  special 
proyisions  of  s.  116  of  the  Lunacy  Act,  1890.)  Voluntary  settlements  for 
yarious  purposes  will  be  found  at  pp.  59a  to  606.  The  inyestment  forms 
are  giyen  at  pp.  678  to  684.  At  p.  702  will  be  found  an  authority  from 
the  beneficiaries  under  a  settlement  to  enlarge  the  choice  of  inyestments. 

The  conclusion  at  which  we  arriye  is  that  this  yolume  will  form 
a  yaluable  addition  to  the  conyeyancer's  library. 


The  Law  of  Civil  Salvage.  By  the  Bight  Hon.  Lord  Justice  Kennedy. 
Second  Edition  by  A.  R.  Kennedy.  London  :  Stevens  &  Sons, 
Lim.     1907.     La.  8vo.     xxxv  and  295  pp.    (15*.) 

It  is  strange  that  the  author  of  this  work  should,  so  far,  be  the  only  one 
who  has  deyoted  a  separate  yolume  to  this  complicated  subject.  Salyage 
has  been  treated  incidentally  in  the  more  comprehensiye  works  of  Amould, 
Abbott,  Caryer,  and  others.  But  in  this  way  it  cannot  be  dealt  with  at 
any  length,  and  does  not  receive  the  consideration  which  its  importance 
demands.  For  this  reason  the  appearance  of  the  second  edition  of  this 
treatise,  after  an  interval  of  sixteen  years  (the  first  edition  was  published 
in  1 891)  is  to  be  welcomed.  The  editor  has  adhered  strictly  to  the  plan 
of  the  original  work,  and  in  this  he  has  done  wisely;  his  addition  of 
thirty-three  pages  being  mainly  accounted  for  by  the  examination  and 
application  of  a  large  number  of  cases  decided  since  1891.  The  subject  is 
treated  with  that  method,  order,  and  logical  sequence  which  are  essential 
to  the  practical  utility  of  a  textbook,  and  the  marginal  notes  are  models 
of  condensation.  Reference  is  thus  made  easy,  a  merit  of  no  inconsiderable 
importance.  The  statements  of  law  are  clear  and  concise,  and  supported 
by  abundant  reference  to  authority.  There  is,  perhaps,  only  one  point 
which  might  have  been  made  clearer.  Chapter  i  deals,  inUr  cUia^  with 
a  salvor's  remedies  in  Admiralty,  and  emphasizes  the  Court's  disapproval 
of  the  retention  of  the  res  by  him.  An  explanation  here  of  the  true  nature 
of  the  procedure  when  bail  has  been  given  to  the  action,  and  the  property 
released,  would  not  be  out  of  place.  For  this  book  will  not  be  read 
exclusively  by  lawyers ;  and  nothing  is  more  difficult  to  the  lay  mind  than 
to  appreciate  at  its  proper  value  the  difference  between  an  action  in  rem 
and  an  action  in  personam.  Some  may  also  regret  that  the  vexed  question 
of  the  liability  of  chartered  freight  to  contribute  to  Salvage  has  been  left 
untouched,  although  at  p.  220,  after  citing  Dr.  Lushington's  judgment  in 
Ths  Norma  (Lush.  1 24) — a  leading  case  as  to  the  valuation  of  freight  on 
board — reference  is  made  in  a  footnote  to  The  Dorothy  Foster,  6  G.  Rob., 
and  The  Progress^  Edw.  a  10,  round  which  cases  [in  conjunction  with  Five 
Steel  Barges,  15  P.  D.  142]  the  controversy  chiefly  circles.  These  two 
cases  are  not  cited  in  the  original  edition,  and  it  might,  perhaps,  be  incon- 
venient to  originate  the  discussion  in  the  present  one.  Three  appendices 
have  been  added  relating  to  (a)  amounts  awarded  to  salvors,  (6)  the 
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proYision  of  the  international  convention  for  the  unification  of  the  law 
of  salvage,  and  (0)  the  forms  of  Lloyd's  salvage  agreements.  These  increase 
the  usefulness  of  a  book  which  has,  in  every  respect,  been  brought 
thoroughly  up  to  date. 


Tie  Law  relating  io  Trusts  and  Trustees.  By  Henry  Godepeot.  Third 
Edition  by  Whitmorb  L.  Richards  and  James  J.  Stirling. 
London :  Stevens  &  Sons,  Lim«  1907.  Iia.  8vo.  ccxxviii  and 
IH5PP.    (38*) 

The  second  edition  of  this  work,  which  was  prepared  by  the  author  and 
appeared  as  long  ago  as  1891,  bore  evident  traces  of  his  special  care,  skill 
and  industry.  Mr.  Godefroi's  work,  whether  as  author  or  editor,  was  not 
only  thoroughly  sound  but  showed  considerable  acumen.  It  is  therefore 
a  point  in  favour  of  the  present  edition  that  the  editors  have  had  the 
advantage  of  the  personal  notes  and  suggestions  of  the  author  prior  to  his 
death  in  1900,  since  which  time  they  have  had  the  entire  responsibility  of 
the  work.  It  goes  without  saying  that  the  numerous  decisions  and  the 
legislation  bearing  on  the  subject  since  1891  have  necessitated  considerable 
alterations  and  additions,  particularly  with  regard  to  the  Settled  Land  Acts, 
the  Statute  of  Limitations  and  Voluntary  Trusts,  which  have  been  amplified 
and  partly  re-vrritten.  In  the  appendix  are  set  out  the  Trustee  Acts, 
1893  and  1894,  the  Judicial  Trustee  Act,  1896,  and  the  Public  Trustee  Act, 
1906 ;  and,  with  reference  to  the  last-mentioned  Act,  it  is  curious  to  note 
that  the  author,  in  the  preface  to  the  second  edition  in  189 1,  stated  that  he 
had  hoped  to  introduce  into  the  work  the  impending  legislation  for  the 
constitution  of  a  Public  Trustee,  but  that  he  had  been  unable  to  postpone 
the  edition  feeling  it  uncertain  whether  it  would  at  an  early  date  be  placed 
upon  the  Statute-Book. 

Turning  now  to  detail,  we  can  on  the  whole  commend  the  work  of  the 
present  editors,  whose  statements  of  law  are  generally  accurate  and  some- 
times instructive.  An  instance  of  the  latter  is  to  be  found  on  p.  877, 
where  the  editors  deal  with  the  proper  form  of  order  for  account  by 
trustees  entitled  to  the  protection  of  the  Trustee  Act,  1888,  against  liability 
to  account  for  more  than  six  years  from  the  issue  of  the  writ.  It  is  there 
stated^  on  the  authority  of  How  v.  Winterton  (No.  2)  79  L.  T.  344  n.,  that 
the  amount  in  the  trustees'  hands  at  the  date  when  the  account  commenced 
is  to  be  ascertained  by  an  inquiry  and  not  by  taking  pre-existing  accounts. 
In  other  words,  the  inquiry  will  show  the  first  item  on  the  receipt  side  of 
the  account,  and  the  rest  of  the  receipts  and  disbursements  will  appear  for 
the  six  years  before  the  issue  of  the  writ.  We  doubt  ivhether  this  is  the 
usual  practice,  so  far  as  an  inquiry  is  concerned,  but  it  seems  to  be  in 
accordance  with  common  sense  though  supported  by  somewhat  scant 
authority. 

On  the  other  hand  there  are  statements  which  show  some  want  of 
care  and  others  which  show  a  want  of  appreciation  of  the  real  gbt  of  the 
decision  cited.  A  striking  instance  of  the  former  is  to  be  found  on  p.  471^ 
where  it  is  stated  that  it  is  not  necessary  that  a  power  of  sale,  in  order  to 
constitute  trustees  for  the  purposes  of  the  Settled  Land  Act,  should  be 
a  general  one.  For  that  statement  no  authority  is  cited.  But  for  the 
contrary  proposition  there  is  almost  direct  authority  in  In  re  Morgan 
24  Ch.  D.  114,  and  In  re  CouiTs  Settled  Estates  [1905]  i  Ch.  712.  An 
instance  of  the  latter  is  on  p.  972,  where  National  Trustees  Co.  v.  General 
Finance  Co.  [1905]  A.  C.  373  is  cited  in  support  of  the  statement  that 
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a  trustee  to  get  relief  under  the  Judicial  Trustees  Act  must  show  that  he 
ought '  fairly  to  be  excused.'  The  Act  says  so.  What  the  case  decided, 
and  it  was  a  most  important  point,  was  that  the  trustee  must  show  not 
only  that  he  acted  honestly  and  reasonably,  but  also  that  he  was  fairly  to 
be  excused. 

These,  however,  are  exceptional  lapses  from  the  general  accuracy  and 
intelligent  appreciation  of  the  cases  cited.  The  book  on  the  whole  is 
singularly  exhaustiye,  that  is,  in  the  citation  of  cases.  Minor  points  and 
minor  reports  have  not  been,  as  is  sometimes  the  case,  loftily  ignored. 
The  result  is  that  we  have  here  a  textbook  which  deals  not  only  with 
main  principles,  but  also  with  the  minutiae  of  practice,  which  should  make 
it  doubly  attractive  to  the  profession  and  especially  to  solicitors. 


Tke  Law  relating  to  Particulars  and  Conditions  of  Sale  on  a  sale  of  Zand, 
Third  Edition.  By  William  Foedkrick  Webstkr.  London: 
Stevens  &  Sons,  Lim.     1907.     La.  8vo.    liv  and  530  pp.    (25^.) 

Thb  fact  that  this  edition  of  Mr.  Webster's  book  on  Conditions  of 
Sale  is,  notwithstanding  the  incorporation  of  reported  cases  to  date,  of 
the  same  size  approximately  as  the  previous  edition,  is  no  doubt  due 
to  the  extra  space  gained  by  the  omission  of  the  Precedents  which  con- 
stituted an  appendix  to  the  second  edition.  The  book  is  a  useful  one 
and  shows  evidences  of  careful  writing,  as,  for  instance,  on  p.  131, 
where  the  author  explains  the  meaning  of  the  judicial  statement  that 
the  rule  in  Bain  v.  Fothergill  (formerly  known  as  the  rule  in  Flureau  t. 
ThomkUl)  has  nothing  to  do  with  sales  by  the  Court :  what  was  meant 
was  that  the  purchaser  was  entitled  to  be  recouped  all  the  expenses 
he  had  incurred.  Mr.  Webster  has,  however,  laid  himself  open  to  two 
general  criticisms.  The  first  of  these  relates  to  bis  manner  of  referring 
to  and  ignoring  Mr.  Cyprian  Williams's  Vendor  and  Purchaser.  Appar- 
ently the  only  reference  throughout  the  book  to  the  Vendor  and  Purchaser 
is  on  p.  142,  where  the  author  curtly  dismisses  Mr.  Williams's  arguments 
on  the  point  in  debate  by  saying:  ^The  rule  that  the  vendor  cannot 
enforce  specific  performance  wiUk  a  parol  variation  is  too  firmly  settled 
to  be  upset  by  the  criticisms  which  Mr.  Cyprian  Williams  directs  against 
it  in  "  Vendor  v.-  Purchaser,"  p.  697  et  seqq.'  On  p.  142,  in  referring 
to  Bolton  T.  London  School  Boards  Mr.  Webster  says  that  the  view  taken 
in  the  latter  case  'was  never  accepted  by  conveyancers,  and  has  been 
dbapproved  by  £ady  J.  in  WaUis  and  Orani  [1906 J  2  Ch.  206  '  (the  date 
is  misprinted  as  '  1896').  Mr.  Webster  might  very  well  have  pointed 
out  that  Swinfen  Eady  J.  (on  p.  210  of  the  report)  expressly  and 
pointedly  adopted  the  reasons  given  by  Mr.  Williams  in  Vendor  and 
Purchaser,  p.  109,  for  considering  the  decision  in  question  clearly  wrong. 
Mr.  Webster  is  hardly  justified  in  ignoring,  in  thb  particular  instance,  or 
generally,  a  book  of  the  calibre  of  the  Vendor  and  Purchaser.  The  other 
criticism  to  be  passed  on  Conditions  of  Sale  is  that  practically  nothing  is 
said  about  registered  land.  The  mere  fact  that  no  case  seems  to  be 
reported  in  which  the  question  of  the  relation  of  the  Land  Transfer  Acts 
to  ordinary  contracts  and  abstracts  of  title,  &c.,  has  come  up  for  judicial 
decision,  is  not  sufKcient  justification  for  a  total  absence  of  discussion 
of  this  relation  in  a  book  dealing  only  with  Conditions  of  Sale.  There 
are  several  rather  pressing  questions  which  practitioners  in  London  would 
like  to  have  elucidated  by  text- writers.    Can  a  purchaser,  for  instance. 
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insist  on  haying  an  abstract  of  title  at  all,  so  far  as  the  titie  relates  only 
to  the  register  ?  Again,  what  is  the  proper,  or  preferable,  arrangement 
as  to  completion  of  a  sale  and  purchase  of  registered  land  ?  Could  a 
purchaser  insist  on  completion  taking  place  at  the  Land  Registry,  and 
should  the  vendor  guard  against  this  possible  right  ?  These,  and  similar 
questions,  would  seem  to  be  peculiarly  appropriate  for  statement  and 
discussion  in  a  third  edition  of  Mr.  Webster's  book.  But  the  book  says 
next  to  nothing  about  registered  land  beyond  a  few  meagre  references  to 
the  Acts.  At  pp.  15a  and  300,  some  mention  might  well  have  been 
made  of  the  possibility  of  *  completion '  meaning  something  more  than 
'execution  of  the  conyeyance'  in  a  compulsory  registration  district. 
At  p.  262,  the  question  whethtf  the  vendor  is  alioayB  '  bound  to  deliver 
an  abstract  of  title '  when  he  is  registered  with  aa  absolute  title,  might 
fittingly  have  been,  at  least,  adverted  to. 


TAe  Law  relating  to  Covenants  running  with  Land.  By  B.  Guthbert 
Brown.  London:  Sweet  &  Maxwell.  1907.  8vo.  liii  and 
205  pp.     (10*.  6d.) 

It  is  convenient  no  doubt  to  have  all  the  cases  on  a  subject  collected  in 
one  small  volume,  especially  where,  as  in  the  present  instance,  the  cases 
are  scattered  among  many  different  textbooks  and  are  not  easily  accessible. 
Prima  facie  therefore  a  book  of  this  sort  should  serve  a  useful  purpose, 
provided  of  course  that  its  object  is  effectively  carried  out,  and  in  the 
present  case  we  have  no  reason  to  doubt  that  it  is  so.  Having  tested  the 
book  on  many  points  we  have  no  hesitation  in  saying  that  it  is  carefully 
and  intelligently  written  and  that  its  statements  are  accurate  and  lucid. 
Perhaps  exception  may  be  taken  to  the  statement  on  p.  81,  that  a  covenant 
in  a  lease  giving  the  lessee  an  option  to  purchase  the  freehold  is  not  within 
32  Hen.  VIJI,  c.  34.  That,  no  doubt,  is  what  Woodall  v.  Clifton  [1905] 
2  Ch.  257  decided,  but  the  statement  standing  alone  seems  to  imply  that 
such  a  covenant  could  not  be  enforced,  which,  as  the  author  in  another 
place  shows,  is  not  the  case.  We  cannot,  however,  extend  our  general 
commendation  of  the  work  to  the  index,  which  is  faulty  in  form,  the 
sub-headings  not  being  in  alphabetical  order,  and  faulty  in  substance, 
several  principal  headings  being  omitted,  such  as  '  Renewal,'  '  Equitable 
Assignment,'  and  others. 


NationtUitj/^  including  Naturalization  and  English  Law  on  tie  High  Seas  and 
beyond  the  Realm.  By  Sib  Francis  Piggott,  Chief  Justice  of 
Hong  Kong.  London :  William  Clowes  &  Sons,  Lim.  Two  vols. 
La.  Svo.     Vol.  I,  XX  and  379  pp.;  Vol.  II,  xviii  and  ^20  pp. 

Sib  Fbangis  Piqgott  is  not  a  new  comer  on  the  subject  with  which 
these  two  volumes  deal.  His  books  on  foreign  judgments  and  extra- 
territoriality are  well  known  to  all  students.  The  law  of  nationality, 
properly  speaking,  as  the  author  observes,  lies  almost  entirely  within  the 
compass  of  the  Naturalization  Act,  1870.  The  ^almost,'  however,  leaves 
a  pretty  large  margin  of  troublesome  uncertainty  alongside  tliat  not  very 
well  drawn  Act. 

Sir  Francis  Piggott's  treatment  of  the  subject  includes  many  vexed 
questions  that  arise  out  of  nationality,  such  as  the  legal  position  of  legiti- 
mated children,  of  the  children  of  a  father  or  a  widow  who  becomes  an 
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alien,  or  of  a  father  or  a  ividow  Ytho  is  readmitted  to  British  nationality, 
the  status  of  children  of  a  father  or  widow  who  becomes  a  naturalized 
subject,  the  effect  of  declarations  of  alienage,  and  the  consequences  of 
expatriation.  All  of  these  questions  occasion  difficulties  and  uncertainty 
to  the  lawyer. 

An  important  part  of  the  work  is  devoted  to  nationality  in  the  Colonies. 

The  author  also  deals  with  the  extra-territorial  consequences  of  British 
nationality,  a  subject  in  which,  as  Chief  Justice  of  Hong  Kong,  preyiously 
as  Judge  in  the  Mauritius,  and  earlier  as  legal  adviser  to  the  Prime 
Minister  of  Japan,  he  has  had  wide  experience.  In  connexion  with  this 
branch  of  his  subject  he  discusses  the  position  of  British  ships  and  British 
subjects  on  the  high  seas,  extra-territorial  marriages,  wills,  and  personal 
estates,  and  the  extra-territorial  effect  of  the  law  of  Bankruptcy. 

The  work  is  a  valuable  addition  to  the  law  on  the  subjects  with  which 
it  deals.  The  only  other  similar  book,  Hall's  Foreign  Jurisdiction  of  the 
British  Crown,  excellent  as  it  is,  is  now  a  little  out  of  date  and  is  also 
somewhat  confined  in  its  scope,  though  the  writer  intended,  probably,  to 
cover  the  same  ground  as  Sir  Francis  Plggott. 


The  Engliih  PateuU  of  Monopoly.  By  William  Hyde  Price,  Ph,D. 
London:  A.  Constable  &  Co.,  Lim.  1906,  8vo.  x  and  261  pp. 
(6tf.  net.) 

This  work  forms  volume  i  of  the  *  Harvard  Economic  Studies '  published 
under  the  direction  of  the  Department  of  Economics  of  Harvard  University. 
Dr.  Price's  visit  to  this  country  for  the  purpose  of  consulting  the  records 
relating  to  his  subject  was  not,  we  believe,  a  prolonged  one ;  and  it  speaks 
well  for  the  soundness  of  the  training  in  the  methods  of  historical  research 
at  Harvard  that  a  student  could  accomplish  so  much  in  so  short  a  time. 

The  history  of  the  Monopolies  is  divided  into  two  sections :  (i)  Political, 
(2)  Industrial.  In  the  former,  the  treatment  is  chronological,  the  period 
covered  extending  from  1559  *^  1640:  in  the  latter,  a  series  of  typical 
industries  is  analysed  with  a  view  of  investigating  the  influence  of  the 
Royal  Licences  upon  the  organization  and  development  of  the  industries 
affected.  The  work  concludes  with  an  invaluable  appendix  of  original 
documents  covering  some  100  pages,  a  classified  bibliography,  and  a  good 
index. 

The  term  *  Monopoly  Patent  *  does  not  admit  of  any  precise  definition. 
It  was  a  popular  term  embracing  a  miscellaneous  class  of  grants,  which 
included  grants  of  office,  export  and  import  licences,  printers'  copyrights, 
dispensations  from  the  penal  statutes,  and  grants  for  the  introduction  of 
new  industries.  The  ^  Monopolitan,'  to  use  the  phraseology  of  the  time,  was 
an  individual  invested  by  the  Crown  with  special- privileges  which  placed 
other  members  of  the  same  occupation  at  a  disadvantage,  or  which  were 
prejudicial  to  the  commonwealth  at  large.  Dr.  Price's  account  of  the 
Parliamentary  history  of  these  grants,  and  of  the  popular  agitation  to  which 
they  gave  rise,  is  markedly  in  advance  of  that  of  any  previous  writer.  It 
is  based  throughout  upon  original  research,  and  is  characterized  by  the 
impartial  attitude  which  the  writer  strives  to  maintain  in  dealing  with  the 
dispute  as  to  the  respective  constitutional  rights  of  the  Crown  and  subject 
at  the  close  of  the  sixteenth  century.  In  the  case  of  the  grants  for  delegating 
to  individuals  the  execution  of  the  Penal  Statutes,  the  opinion  of  the  judges 
reproduced  in  Appendix  M  may  be  regarded  as  conclusive.  Here  the  Crown 
had  beyond  all  question  overstepped  the  limits  of  the  Constitution.    The 
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'writer's  treatment  of  the  commercial  licences  is  not  so  satisfactory.  The 
prerogative  of  the  Crown  in  regulating  trade  originated  at  a  time  when 
foreign  trade  was  in  the  hands  of  bodies  of  foreign  merchants,  domiciled 
within  the  country,  and  constituting  a  separate  estate  of  the  realm,  subject 
to  the  Grown,  and  to  the  Crown  only.  While  these  conditions  obtained^ 
the  Crown  could  do  pretty  much  as  it  liked,  and  as  a  matter  of  fact  the 
commercial  licences  of  Elizabeth  may  be  paralleled  upon  the  patent  rolls 
of  any  of  her  predecessors.  It  was  only  when  foreign  trade  had  passed  for 
the  most  part  into  the  hands  of  the  English  that  the  economic  grieyance 
came  to  be  construed  as  an  infraction  of  the  Common  Law  rights  of  the 
subject.  But  with  precedent  all  in  favour  of  the  Crown,  it  would  have 
been  highly  impolitic  to  have  selected  this  issue  to  fight  upon.  The 
Common  Law  party,  therefore,  backed  by  the  whole  strength  of  the  com* 
mercial  community,  concentrated  their  attack  upon  the  industrial  grants, 
for  which  no  precedent  could  be  alleged,  and  in  respect  of  which  there  were 
undoubted  abuses.  Ultimately  the  grant  of  these  privileges  was  regulated 
by  a  statute  which  to  all  intents  and  purposes  embodied  the  customary 
conditions  which  had  appeared  in  the  individual  grants.  One  great  im- 
provement, however,  was  effected,  viz.  the  limitation  of  the  term  to  a 
maximum  period  of  fourteen  years.  This  statutory  condition  was  faithfully 
observed  by  the  Crown  in  its  subsequent  grants.  The  right  to  contest  the 
validity  of  patents  in  the  Courts  of  Common  Law  remained,  for  some  reason^ 
almost  a  dead  letter,  for  the  jurisdiction  of  the  Privy  Council  in  the  matter 
of  Letters  Patent  continued  to  be  exercised  down  to  the  year  1740.  But 
with  the  relation  of  the  Monopolies  to  the  evolution  of  Patent  Law^  Dr. 
Price  does  not  attempt  to  deal,  and  we  may  pass  to  a  consideration  of  bis 
views  as  to  the  economic  results  of  the  industrial  monopoly  policy. 

Dealing  with  the  mechanical  inventions  of  the  period,  Dr.  Price  asserts 
(p.  62)  ^  that  no  single  one  proved  of  first-rate  importance ;  in  the  aggregate 
they  represent  a  fair  state  of  mechanical  activity,  some  ingenuity,  and  con- 
siderable teachableness  .  .  »  the  patent  system  could  not  create  ingenuity 
«  •  .  the  influence  of  the  patents  was  at  best  indirect.' 

Let  us  test  the  accuracy  of  this  generalization  by  a  few  illustrations 
drawn  from  the  Elizabethan  period  only.  We  submit  that  the  introduction 
of  the  force  pump  by  Morris  in  the  London  Bridge  Waterworks  constitutes 
a  landmark  in  the  industrial  hbtory  of  the  country.  The  principle  of 
water-raising  may  have  been  incorporated  in  a  previous  patent  for  mine 
drainage,  and  it  was  shortly  afterwards  applied  in  the  manual  fire  engine. 
Collectively,  these  applications  of  a  principle  known  to  the  Romans,  but 
hitherto  unpractised  here,  must  have  lent  a  great  stimulus  to  metallic  con- 
struction, and  so  paved  the  way  to  the  introduction  of  the  steam  engine. 
Bulmer's  slitting  mill,  Schutz's  wire  mill,  the  treadmill  of  Payne  with  its 
fly-wheel  mechanism,  were  all  great  mechanical  innovations;  while 
improvements  in  the  extraction  of  copper  and  working  of  glass,  the  intro- 
duction of  the  alum,  brass,  and  paper  manufactures,  the  new  oil  presses, 
and  the  first  beginnings  of  the  substitution  of  coal  for  wood  or  charcoal 
in  stoves  and  furnaces,  all  mark  the  advent  of  a  new  industrial  era. 
Dr.  Price  will  reply  that  many  of  these  industries  would  have  come  in 
without  the  attraction  of  the  Monopolies.  But  while  it  may  be  admitted 
that  the  economic  conditions  of  the  sixteenth  and  first  quarter  of  the 
seventeenth  centuries  were  such  as  to  favour  capitalistic  manufac-^ 
turing  enterprise,  it  is  by  no  means  certain  that  money  could  be  found 
for  new  enterprises  unless  guaranteed  by  the  Crown.  The  refusal  of 
a  patent  for  the  stocking  frame  of  Lee  sent  the  invention  to  France, 
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TAe  Law  of  Building^  Engineering^  Ship  Building  Conirach.  B7 
Alfred  A.  Hudson.  Third  Edition.  London:  Sweet  &  Max* 
well,  Lim.  Two  vols,  cxiv  and  886  pp.,  zii  and  716  pp. 
(£a  i%8,6d.) 
The  new  edition  of  this  useful  work  is  again  distinguished  bj  a  notable 
increase  in  bulk.  The  arrangement  of  the  book  has  been  little  altered,  and 
the  chief  substantial  addition  in  toI.  i  is  a  chapter  on  the  liability  of 
owners  and  contractors  for  nuisance  and  negligence.  The  treatment  of  the 
matter  is  brief,  but,  so  far  as  it  goes,  no  doubt  it  will  be  a  useful  addition 
to  the  book.  The  discussion  of  tlie  duties  and  liabilities  of  architects  and 
engineers  has  been  rearranged  with  the  result  that  it  has  become  clearer 
and  more  compact,  and  the  same  obseryation  applies  to  the  treatment  of 
penalties  and  liquidated  damages.  In  vol.  ii,  which,  as  before,  consists  of 
reports  of  cases  and  precedents,  seyenteen  new  cases  bare  been  added  and 
the  precedents  have  been  much  enlarged.  AVe  could  wish  that  the  source 
of  the  reports  was  stated.  This  was  done  in  the  previous  editions,  but  for 
some  not  very  obvious  reason  the  information  has  been  omitted  in  the 
present  edition.  There  is  consequently  nothing  to  show  the  origin  of  the 
reports  of  the  seventeen  new  cases.  It  is  obvious  that  if,  for  instance, 
they  have  been  prepared  by  the  author  from  materials  collected  by  himself, 
or  by  some  other  competent  person,  the  statement  of  the  fact  would 
greatly  increase  their  value  as  authorities. 

The  cases  seem  to  have  been  well  brought  up  to  date,  and  there  is,  as 
before,  a  large  number  of  citations  ft'om  colonial  and  American  reports. 
The  book  contains  so  many  subjects  that  it  is  perhaps  unreasonable  to 
complain  that  some  of  them  are  not  treated  with  sufficient  thoroughness. 
We  could  wish,  for  instance,  that,  on  p.  21a  of  vol.  i,  the  author  had  not 
contented  himself  with  saying  that  ^  This  body,  though  called  His  Majesty's 
Commissioners  for  Works  ^nd  Public  Buildings '  [which  is  not  their  title], 
•does  not  legally  represent  the  Crown,'  but  had  stopped  to  inquire  whether 
such  a  statement  is  reasonable,  in  spite  of  Graham  v.  ComnuMtoMra  of 
Wark8  [1901]  2  K.B.  781,  and  had  also  asked  himself  what  he  meant  on 
p.  213  by  'neither  do  the  Ecclesiastical  Commissioners  nor  the  Land  Com- 
missioners represent  the  Crown.'  The  practice  of  citing  cases  at  great 
length  instead  of  giving  their  substance  still  strikes  us  as  an  unwieldy  one, 
but  it  is  no  doubt  useful  to  those  who  have  no  reports  at  their  command, 
and  they  will  find  this  edition  no  less  beneficial  than  its  predecessors. 


Tie  Law  relating  to  Demurrage.  By  J.  E.  R.  Stephens.  London : 
The  Syren  &  Shipping,  Lim. ;  Sweet  &  Maxwell^  Lim.  1907. 
8vo.  166  pp.  (7*.  6d.) 
It  is  always  convenient  when  interested  in  a  particular  subject  to  have 
access  to  a  separate  volume,  and  not  to  be  obliged  to  seek  out  some 
isolated  chapter  in  a  more  comprehensive  work.  The  present  would  seem 
to  be  the  only  textbook  which  deals  exclusively  with  the  law  of  Demur- 
rage. The  author  has  divided  it  into  six  chapters,  the  first,  and  longest, 
of  which,  under  the  title  of  Definitions,  is,  in  effect,  a  dictionary  of  terms 
and  expressions,  the  true  significance  of  which  can  only  be  gathered  from 
the  decided  cases  which  have  arisen  out  of  them.  The  advantage  of  this 
is  considerable  when,  as  is  often  the  case,  clear  distiuctions  have  to  be 
drawn  between  such  expressions  as  *  days  running'  and  *  running  days,' 
or  where  the  rights  of  parties  depend  on  the  correct  construction  of  such 
a  figure  of  speech  as  *  a  working  day  of  twenty-four  hours.*    For  could 
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there  never  be  a  doubt  as  to  the  meaning  of  such  terms,  and  consequently 
no  question  as  to  nvhen  Lay  days  ended  and  Demurrage  days  commenced, 
litigation  in  respect  of  charterparties  would  be  much  less  frequent.  The 
principles  of  law  controlling  the  time  allowed  to  the  charterer  for  loading 
and  discharging,  as  also  the  causes  which  excuse  him  from  fulfilling  his 
contract,  are  well  illustrated  by  reference  to  decided  cases.  Of  all  the 
problems  incidental  to  this  subject  there  is  none  more  intricate,  and  more 
defiant  of  solution,  t^an  the  retrospective  operation  of  the  cesser  of  liability 
clause  in  a  charterparty  on  the  stipulations  therein  contained  as  to  loading. 
Litigation  on  this  point  has  resulted  in  a  group  of  perplexing  cases  as 
difficult  to  difTerentiate  as  they  are  to  apply  to  a  given  set  of  circumstances. 
Mr.  Stephens's  short  and  simple  epitome  of  these  cases  seems  to  be  a  correct 
statement  of  the  law  so  far  as  it  has  been  determined,  and  should  lighten 
the  labour  of  those  whose  business  makes  it  incumbent  on  them  to  under- 
stand, so  far  as  may  be,  the  real  effect  of  the  clause  in  a  contract  of 
affreightment.  In  the  final  chapter  the  author  considers  the  operation 
of  such  words  as  '  all  other  conditions  as  per  charter '  in  a  bill  of  lading, 
in  making  the  holder  of  it  liable  for  demurrage,  and  has  set  out  the  cases 
bearing  on  this  constantly  recurring  difficulty.  It  is  a  useful  book,  which 
should  help  those  whose  opportunities  for  instruction  are  limited  to  teach 
themselves.  The  pages  might  with  advantage  have  been  headed  with 
their  subject-matter  and  the  number  of  the  chapter ;  and  there  are  sundry 
printers'  errors  which  should  have  been  avoided. 


Practical  Hinf^  on  Pleading,     By  A.  A.  Eustace.     London :  Stevens 
&  Sons,  Lim.     1907.     Svo.    viiand  160  pp.    (5^.) 

The  art  of  pleading  has  fallen  on  evil  days,  and  its  learning  and  niceties 
are  being  rapidly  forgotten.  But  though  accurate  pleading  is  no  longer 
necessary,  those  who  are  so  minded  may  still  draw  pleadings  which  are 
artistic  and  intelligible,  provided  that  they  are  equipped  with  a  sound 
knowledge  of  the  Common  Law  and  the  gift  of  writing  good  English.  Even 
without  the  gift  of  writing  good  English,  a  careful  lawyer  with  the 
assistance  of  Bullen  and  Leake  should  find  no  difficulty  in  drawing 
pleadings  good  enough  for  all  practical  purposes.  The  little  book  before 
us  does  not  appear  likely  to  advance  the  cause  of  good  pleading  or  to  be 
of  much  use  to  the  young  practitioners  for  whom  it  is  primarily  intended. 
The  exan^ples  of  pleadings  are  by  no  means  beyond  criticism,  and  the 
directions  are  far  from  intelligible.  We  fail  to  appreciate  the  direction 
that  every  statement  of  claim  in  an  action  of  tort  should  begin  by  stating 
the  right  of  the  plaintiff  and  the  reliance  of  the  plaintiff  on  that  right. 
Mr.  Eustace's  model  statements  of  claim  do  not  so  begin,  and  there  are  few 
cases,  if  any,  in  which  it  is  necessary  to  declare  the  plaintiff's  right,  or  his 
]:eliance  on  that  right.  We  should  be  surprised  to  find  a  statement  of 
claim  in  assault  beginning,  '  The  plaintiff  had  a  right  not  to  be  assaulted, 
and  relying  on  that  right  he  was  proceeding  down  a  certain  highway.' 
Jt  would  be  more  nearly  correct  to  say  that  if  the  plaintiff  relies  on  any 
particular  right  he  should  plead  it,  but  what  is  matter  of  common  right 
need  not,  and  generally  should  not,  be  pleaded. 

The  '  General  Observations  on  Defences '  are  by  no  means  clear.  We  do 
not  understand  the  direction  that '  where  damage  is  of  the  gist  of  the  action 
and  has  been  denied  it  is  as  well  to  plead  it,'  or  that '  where  the  other  side 
ha3  stated  a  right  more  largely  than  was  needed  there  is  no  need  for 
you  to  prove  the  whole  of  it  if  the  statement  be  divisible.'     The  young 
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practitioner  may  well  wonder  why  he  is  told  not  to  *  plead  to  poeseasion.' 
Apparently  what  the  author  has  in  mind  is  a  desire  to  warn  the  pleader 
against  pleading  title  by  a  defendant  who  is  in  possession,  since  reference 
is  made  to  Order  XXI,  r.  21,  by  which  a  defendant  in  actions  for  the 
recovery  of  land  may  put  the  plaintiff  to  proof  of  his  title  by  a  plea  of 
possession. 

We  have  also  received  : — 

De  la  Jiespofuabilite  d$9  AdmiwUtratewn  dam  le$  SociHea  anonymu  en 
droit  Jranfais  et  miMte.  Par  Albsbt  Calbb.  Geneve  :  Phil.  Diirr,  libraire- 
dditeur  k  Geneve.  1906.  8vo.  186  pp. — This  boolc  deals  with  the 
duties  and  liabilities  of  the  Directors  of  Joint  Stock  Companies  according 
to  French  and  Swiss  Law,  both  in  respect  of  the  proceedings  on  the  forma- 
tion of  a  company  and  in  respect  of  the  conduct  of  the  affairs  of  the 
company  after  the  completion  of  the  preliminary  steps.  It  also  contains 
short  summaries  of  the  rules  contained  in  other  systems  of  law  as  to  the 
same  subject,  which,  however,  are  so  superficial  and  incomplete  that  it  would 
have  been  better  to  omit  them.  The  following  passage  introducing  the  first 
summary  relating  to  English  law  (p.  56)  also  shows  that  the  author  is  very 
careless  as  to  the  accuracy  of  his  statements :  *  La  loi  de  1862,  ...  a  6t6 
modifi^  et  compUt^  depuis  1864  k  1898.  La  consolidation  de  toutes 
ses  lois  diff^rentes  s'est  faite  par  la  loi  du  8  Aoiit  1900  .  •  •  •'        E.  S. 

Der  Po8teheek.  Eins  volkamrtsehafUiche  und  jurutiache  Studte.  MU 
BeriiektictUigung  dtr  daterretchischen,  deuUdien  und  achweizerUchen  VerhMt- 
nisse.  Von  Dr.  jur.  Makfbed  Kibsghbbbo.  Leipzig  :  Verlag  von  C.  L. 
Hirschfeld.  1906.  8vo.  viii  and  244  pp. — This  book  deals  with  an 
institution  which  has  been  in  existence  for  some  time  in  Austria  and 
which  was  introduced  in  Switzerland  by  a  federal  statute  passed  in  1905. 
By  means  of  that  institution  it  is  open  to  any  person  to  open  a  banking 
account  with  any  Post  Office  and  to  effect  payments  by  means  of  cheques 
drawn  on  such  Post  Office.  The  rules  under  which  the  system  is  worked 
and  the  legal  questions  arising  thereon  are  discussed  with  Dr.  Kirchberg 
with  great  lucidity  and  fullness,  and  the  book  also  contains  some  valuable 
comparative  statements  as  to  the  law  of  cheques  in  the  several  European 
countries  and  in  the  United  States.  £.  S. 

Fahnmflueht  und  Verletzung  der  Wehrpflieht  dureh  Auewandemng. 
Eine  rechteuxisseneehaftliche  und  politisehe  Studte  zu  den  DeuteehrAmerikor 
nieohen  Bancroftvertrcigen,  Von  LuDWio  Bensix.  Leipzig  :  Verlag  von 
Duncker&Uumblot.  1906.  8vo.  xxxand54opp.  (Rm.  13.20,) — This 
book  deals  with  the  effect  of  the  so-called  *  Bancroft'  treaties  made  in 
1868,  and  relating  to  the  position  of  emigrants  from  Germany  to  the 
United  States  and  vice  versa,  who  before  becoming  naturalized  in  the 
country  of  their  adoption  have  evaded  the  laws  as  to  compulsory  military 
service  in  their  country  of  origin.  It  also  contains  suggestions  as  to 
future  legislation  on  the  subject.  £.  S. 

Da8  Strafgesetzbueh  fiir  das  Deutsche  Reich  nebst  dem  Einfiihrungegeeetze. 
Herausgegeben  und  erlautert  von  Dr.  Reinhabd  Fbahk.  Erste  Liefemng. 
Tttbingen:  Verlag  von  F.  C.  B.  Mohr  (Paul  Siebeck).  1907.  8vo. 
176  pp. — This  is  a  new  edition  of  one  of  the  best  known  annotated 
editions  of  the  German  Criminal  Code.  The  arrangement  of  the  notes  is 
excellent  and  full  references  are  given  to  the  litel*ature  of  each  subject  as 
well  as  to  the  judicial  decisions  relating  thereto.  The  present  instalment 
deals  with  ss.  1-80  of  the  Code  (the  total  number  of  sections  being  370). 

E.  & 
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La  Lot  du  Dofnieil$  en  fnati^  sueeessonde  seUm  la  Jurisjirudenee  A  nglaue. 
Par  Ain>B6  Mabion.  Paris :  Librairie  Nouvelle  de  Droit  et  de  Jurispru* 
dence :  Arthur  Rousseau.  1906.  Royal  8yo.  188  pp. — This  book,  \vhich 
compares  the  principles  guiding  English  and  French  Courts  respectively  as 
to  the  choice  of  law  in  relation  to  the  devolution  of  the  personal  estate  of 
a  deceased  person,  though  not  entirely  free  from  mistakes  and  misappre- 
hensions, is  written  with  a  considerable  amount  of  insight  and  acumen. 
The  observations  on  pp.  1 57-1 81  on  the  subject  of  the  doctrine  of  'renvoi' 
are  of  special  merit.  E.  S. 

Principles  of  Makomedan  Law.  Second  Edition.  By  D.  F.  Mulla^ 
Principal  and  Perry  Professor  of  Jurisprudence,  Grovemment  Law  School, 
Bombay.  Bombay:  Thacker  &  Co.  8vo.  xii  and  152  pp.  (Rs.  3.) — 
Mr.  Mulla  is  already  well  known  as  a  writer  of  Indian  law  books.  The 
work  which  he  has  done  in  this  small  volume  is  remarkably  good.  It  is 
concise,  clear,  and  accurate.  The  author  has  followed  the  system  adopted 
in  Sir  Roland  Wilson's  Digest,  and  has  enunciated  in  numbered  paragraphs 
all  the  principles  of  that  portion  of  Mahomedan  law  which  is  administered 
by  the  Courts  in  British  India.  In  smaller  print  he  has  annexed  to 
each  paragraph  illustrations  taken  from  decided  cases  and  references  to  the 
authorities,  and  in  some  instances  he  has  discussed  disputed  points,  and 
fumbhed  useful  notes.  The  portion  of  this  book  relating  to  the  law  of 
Inheritance  is  especially  useful  to  the  student.  Besides  supplying  tables 
of  the  sharers  and  residuaries,  showing  in  the  former  case  the  amount  of 
the  share,  and  in  the  latter  the  order  of  succession,  Mr.  Mulla  has  set  out 
a  large  number  of  illustrations  of  the  division  of  property. 

This  book  contains  in  a  small  compass  all  that  the  student  of  Anglo- 
Mahomedan  law  caa  require.  A  practitioner  would  rarely  find  it  necessary 
to  go  beyond  this  work  for  argument  or  authorities. 

It  has  also  a  merit,  which  is  by  no  means  universal  in  Indian  law 
books.     It  is  well  printed  and  on  good  paper. 

Les  Fondations  en  AngleUrre.  Par  Jeak  Escabba.  Paris:  Arthur 
Rousseau.  1907.  8vo.  ix  and  422  pp.  (10  fr.) — We  hope  to  return  later 
to  this  book,  one  of  the  thorough  studies  of  foreign  systems  with  which  the 
younger  French  scholars  are  enriching  the  professional  literature  of  the 
Continent.  A  few  slips  of  the  press  or  pen  occur  in  English  names  and 
words,  but  nothing  serious.  We  have  never  yet  found  a  continental  printer 
who  will  believe  that  there  are  two  r's  in  the  English  word  *  quarterly.' 
M,  Jean  Escarra  should  be  warned  that  the  Mirror  of  Justices  is  not  a  book 
of  authority  or  even  of  credit,  but  he  does  not  appear  to  have  relied  on  it. 

Pres&riptian  and  Custom  :  Six  Lectures  delivered  in  the  Old  Hall  of 
Lincoln's  Inn  during  Hilary  Term,  1907.  By  Thomas  H.  Cabsok,  K.C. 
London:  Sweet  ft  Maxwell,  Lim.  1907.  8vo.  xix  and  150  pp. — A  book 
of  elementary  lectures  printed  exactly  as  delivered.  Mr.  Carson's  well- 
known  learning  as  a  real  property  lawyer  is  ample  warrant  for  the  accu- 
racy of  the  matter.  In  point  of  form  the  constant  repetition  of  such  mere 
lecturer's  phrases  as  *  I  ask  you  to  observe,'  *  you  can  see,'  *  you  will  recol- 
lect,' '  I  cannot  do  better  than  read  to  you  .  . . ,'  is  a  serious  drawback  to 
written  style,  and  to  some  readers  a  downright  annoyance.  Mr.  Carson 
correctly  quotes  Vaughan  Williams  L.  J.  as  having  said,  [1902]  2  Ch.  at 
p.  569,  that '  the  law  of  prescription  ...  is  based  on  the  convenience  of 
the  community,  and  not  on  natural  justice.'     This  is  a  strange  saying,  for 
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the  Schoolmen  from  Thomas  Aquinas  downwards  regarded  natural  justice, 
or  the  law  of  nature,  as  intimately  connected  with  the  conyenience  of  the 
community  {communis  utilitas),  and  some  all  but  identified  them. 

The  Law  of  Private  Pro})erty  in  War,  with  a  chapter  on  Conquest  (being 
the  Yorke  Prize  Essay  for  1906).  By  Nobhak  Bentwich.  London  :  Sweet 
&  Maxwell,  Lim.  1907.  8vo.  xii  and  151  pp.  (6«.  net.) — We  have 
been  able  to  give  only  a  cursory  examination  to  this  little  book.  So  far 
as  we  can  see,  it  maintains  the  high  standard  of  the  Yorke  Prize  essays, 
some  of  which  have  been  works  of  permanent  yalue.  It  does  not,  of 
course,  contain  any  new  facts  or  exhaust  the  authorities.  But  it  is  con- 
cise, clear,  and  rationally  arranged ;  the  arguments  are  sensible ;  and  it 
ayoids  the  diffuseness  and  multiplication  of  irreleyant  narrative  which 
disfigure  so  many  modem  books  on  international  law.  We  therefore  think 
it  probable  that,  in  spite  of  being  in  the  strict  sense  an  academical  exercise, 
it  may  be  found  really  useful. 

Elements  of  the  Law  of  Contract.  By  A.  T.  Cabteb.  Second  Edition. 
London :  Sweet  &  Maxwell,  Lim.  1907.  Svo.  xivand256pp.  (^s.6d.) 
— This  edition  has  been  carefully  revised  and  posted  up.  We  can  find 
very  little  about  the  interpretation  of  contracts,  and  that  little  is  lumped 
in  with  rules  of  evidence,  which  ought  to  be  carefully  kept  apart^  as  the 
difference  between  rules  of  law,  rules  of  construction,  and  rules  of  evi- 
dence is  often  obscure  to  students.  We  still  find  too  many  difficult 
questions  treated  in  an  off-hand  manner ;  and  we  do  not  like  the  citation 
in  an  elementary  book  of  cases  reported  only  in  the  Times  Law  Reports. 

The  Marine  Insurance  Act,  1906,  6  Edw.  VII,  c.  41.  By  Edwabd 
Louis  de  Habt  and  Ralph  Ilipf  Simey.  liondon :  Stevens  &  Sons,  Lim. 
1907.  La.  Svo.  xvi  and  128  pp.  (6«.) — The  authors  of  this  book  are,  as 
editors  of  the  latest  edition  (7th)  of  Arnould  on  Marine  Insurance,  well* 
qualified  to  perform  the  task  they  have  undertaken.  The  object  of  the 
Act  being  to  codify  the  existing  law,  and  not  to  create  new  law,  the  efforts 
of  the  authors  are,  for  the  moment,  practically  restricted  to  compiling  an 
annotated  edition  of  it,  setting  out  the  source  of,  and  authority  for,  the 
law  as  it  is  now  declared  to  be  in  each  succeeding  section.  This  they 
have  done  with  commendable  clearness  and  simplicity,  and  so  laid  a  solid 
foundation  for  future  editions,  which,  owing  to  the  enhancement  of  their 
utility  as  cases  under  the  Act  come  to  be  decided,  are  sure  to  be  called  for. 
In  the  appendix  are  to  be  found  the  statutory  provisions  relating  to  the 
stamping  of  marine  policies,  with  which  it  is  well  to  be  quite  familiar. 

Summary  of  the  Institutes  of  Gaius.  By  T.  Badfobd  Potts,  D.C.L. 
Oxford:  Hubert  Giles.  1907.  Svo.  xii  and  247  pp. — This  little  book  is 
designed  for  use  by  candidates  for  the  Preliminary  Honours  Examina- 
tion in  Law  at  Oxford.  Thus  it  does  not  cover  the  whole  of  Gaius: 
a  fact  which  much  restricts  its  field  of  usefulness.  It  contains  a  historical 
introduction,  fuller  and  more  exact  than  is  usually  found  in  books  of  this 
class,  followed  by  an  abstract  of  the  Institutes  of  Gaius,  so  far  as  these 
deal  with  Persons,  Property,  and  Obligation.  There  are  many  inter- 
spersed notes  and  amplifications,  which  do  not  in  general  touch  on  the 
later  law.  The  book  seems  designed  to  relieve  students  of  the  task  of 
reading  the  text  of  Gaius.  One  who  does  not  think  this  at  all  desirable 
finds  it  difficult  to  be  just  to  the  book,  which  is  clearly  written,  and  will 
probably  serve  its  purpose.  Tvtorcs  impuheres  (p.  62)  is  a  very  mis* 
leading  misprint* 
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The  First  Year  of  Raman  Law.  By  Febnand  Bebnabd«  Translated  by 
Chableb  p.  Shsbmak,  D.C.L.  New  York:  Oxford  University  Press, 
American  Branch.  1906.  8to.  xiv  and  328  pp. — In  its  original  form  this 
book  is  intended  for  First  Year  Students  in  French  Faculties.  It  omits  the 
topics  of  Property  and  Obligations :  the  French  view  seems  to  differ  from  that 
of  Oxford  as  to  the  subjects  which  are  suitable  for  such  students.  The  author 
sets  himself  a  standard  both  of  knowledge  and  of  method  rather  higher  thaa 
is  suggested  by  the  book  above  noticed^  and  he  supports  his  propositions 
by  adequate  references  to  the  sources  and  to  modern  writers,  mainly  French. 
He  has  not  been  very  well  served  by  his  translator,  who  has  fallen  into 
several  of  the  idiomatic  pitfalls  with  which  the  French  language  is  so  well 
provided.  His  literalness  has  sometimes  a  grotesque  result.  On  the  effect 
of  donationes  sub  modo^  he  says,  ^This  controversy  of  a  most  delicate 
nature  should  find  no  place  here ' — owing,  no  doubt,  to  the  presence  of 
Mrs.  Bof&n.  The  proofs  have  not  been  carefully  read.  Many  references 
are  faulty,  and  there  are  too  many  things  like  noctae  atlicae^  ius  civili, 
hu/nc  ago  hominem  meum  esse  ato,  for  a  book  which  has  the  imprimatur 
if  not  the  imprint  of  the  Oxford  University  Press. 

The  Principles  of  Indian  Criminal  Law,  An  Introduction  to  the 
study  of  the  Penal  Code.  By  Ebic  R.  Watsok.  London :  Sweet  & 
Maxwell,  Lim.  1907.  8vo.  xix  and  193  pp.  (Net  Rs.  5,  75.  6d,) — 
Mr.  Watson,  whose  experience  of  the  subject  has  been  gained  as  a 
lecturer  to  the  Council  of  legal  education  at  Colombo,  and  as  an  advocate 
of  the  Ceylon  Supreme  Court,  has  put  together  what  purports  to  be 
a  series  of  lectures  upon  the  Indian  Penal  Code,  with  an  occasional 
reference  to  the  few  points  in  which  the  criminal  law  of  Ceylon  differs 
from  that  of  British  India.  He  cites  a  good  many  Indian  cases,  and 
a  few  decisions  of  Ceylon  Courts,  but  the  latter  are  not  identified  by 
name  or  reference.  Probably  this  book  may  be  of  some  use  to  teachers  of 
Indian  law,  as  collecting  together  many  of  the  points  in  the  Penal  Code 
which  require  elucidation,  but  we  cannot  conscientiously  recommend  it 
either  to  practitioners  or  to  students.  It  does  not  contain  the  text  of  the 
Code,  and  it  does  not  pretend  to  be  exhaustive.  There  are  many  well- 
known  commentaries  on  the  Penal  Code,  with  which  in  point  of  utility 
to  the  practitioner  this  work  cannot  be  compared.  Mr.  Watson's  book 
contains  so  much  criticism  of  Mr.  Mayne's  Criminal  Law  of  India,  and  so 
many  references  to  that  work,  that  a  student,  in  order  to  understand  the 
former  book,  must  possess  the  latter. 

The  Indian  Law  of  Arhitflration,  By  M.  L.  Rallia  Ram,  Pleader  Chief 
Court,  Punjab,  Amritsar.  With  an  introduction  by  Diwak  Chand, 
Judge  Small  Cause  Court.  Amritsar.  8vo.  221pp.  (Cloth  bound,  Rs.  3 ; 
stiff  covers,  Rs.  2,  as.  8) — The  author  has  included  in  this  book  the 
Indian  Arbitration  Act,  1899,  and  such  other  portions  of  the  Acts  of  the 
Indian  legislatures  as  in  any  way  concern  arbitration.  He  has  also 
cited,  as  far  as  we  can  see,  all  the  Indian  decisions  on  the  subject  As 
in  the  case  of  so  many  Indian  law  books  of  this  type,  very  little  attempt 
has  been  made  to  digest  and  collate  the  cited  cases,  and  there  is  no 
attempt  to  discuss  any  of  them. 

The  book  will  be  of  use  to  a  practitioner  who  wishes  to  find  the  reference 
to  any  case  dealing  with  the  subject. 

Registration  of  Voters,  By  M.  Moloney.  Second  Edition.  London :  Sweet 
&  Maxwell,  Lim.  1907.  8vo.  ix  and  261  pp. — This  book  is  intended 
as  a  practical  guide  for  overseers  in  the  preparation  of  the  lists  of  electors. 
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It  contains  minute  and  clear  directions  for  the  execution  of  all  the  duties 
of  an  overseer,  assistant  oyerseer,  or  town  clerk  in  this  connexion,  together 
vrith  all  the  forms  necessary  and  information  as  to  Registration  expenses, 
and  the  procedure  in  Registration  Courts.  The  book  is  not  intended  for 
lawyers,  and  the  various  qualifications  for  the  franchise  are  only  stated 
with  so  much  precision  as  would  be  necessary  for  the  proper  execution  of 
his  duties  by  an  overseer.  The  Revising  Barrister  may  require  to  refer  to 
statutes  and  cases,  but  a  bare  statement  of  the  law  should  suffice  for  an 
overseer.  The  vexed  question  of  the  latchkey  voter  is  sufficiently  dealt 
with,  and  no  overseer  need  go  wrong  if  he  follows  Mr.  Moloney's  very  clear 
directions. 

Trade  Union  Law,  By  Hsbmak  Cohen.  Second  Edition.  London:  Sweet 
A  Maxwell,  Lim.  1907.  8vo.  xiv  and  198  pp. — A  new  edition  of  this  little 
book  was  necessitated  by  the  passing  of  the  Trade  Disputes  Act,  1906,  which 
has  altered  the  law  as  laid  down  in  many  important  cases.  These  are 
referred  to  throughout  the  text,  although  the  places  where  they  are  reported 
can  only  be  found  by  reference  to  the  table  of  cases. 

Amongst  the  enactments  set  out,  and  for  the  most  part  annotated,  are 
the  Act  of  1906,  the  Trade  Union  Acts,  1871  and  1876,  the  Employers 
and  Workmen  Act,  1875,  and  the  Conciliation  Act,  1896.  The  Appendices 
contain  the  rules  under  the  Employers  and  \yorkmen  and  Trade  Union 
ActSy  and  a  number  of  forms. 

A  Practical  Analyma  of  the  PttUic  TrusUe  Act,  1906.  By  T.  W.  Mobgan. 
London:  Stevens  &  Haynes.  1907.  8vo.  viii  and  47  pp.  (i«.  6d.) — 
The  Public  Trustee  Act  without  the  Rules  is  of  very  little  use,  since  they 
may  and  probably  will  be  more  important  than  the  Act  itself,  seeing  that 
they  are  to  prescribe,  amongst  other  things,  the  trusts  or  duties  of  the 
public  trustee,  the  transfer  of  property  to  and  from  him,  and  the  accounts 
to  be  kept.  If  and  so  far  as  an  analysis  of  the  Act,  a  reprint  with  sparse 
notes,  and  an  index  can  be  of  any  use,  no  doubt  this  publication  can  lay 
claim  to  that  merit. 

The  AceoufUa  of  ExeciUora  and  Trustees,  with  Specimen  'Register,' 
'  Ledger,'  and  accounts  for  the  residuary  legatees,  next  of  kin  and  others. 
By  PkETOB  W.  Chandlbb.  Two  vols.  London:  Butterworth  &  Co. 
1906.  La.  8vo.  Vol.  I,  iv,  65  and  5  (index)  pp.;  Vol.  II,  xii  and  81  pp. 
{los,  net.) — The  Preface  states  that  this  work  has  been  undertaken  at  the 
suggestion  of  the  Council  of  the  Law  Society,  the  object  being  to  explain 
how  the  accounts  of  executors  and  trustees  should  be  kept.  Every  item  in 
the  accounts  '  is  dealt  with  seriatim,  being  traced  from  the  Register  to  the 
appropriate  account  in  the  Ledger.  The  account  is  then  distributed 
amongst  the  beneficiaries,  and  suitable  accounts  are  prepared  for  a 
residuary  legatee.'    The  book  will  no  doubt  be  very  useful  to  solicitors. 

Fateraans  Licensing  Acts,  with  Forms.  By  William  W.  Magkbuzib. 
Eighteenth  edition.  London:  Butterworth  &  Co.;  Shaw  &  Sons.  1907. 
8vo.  Ixxxi,  794,  and  lao  (index)  pp.  {15s.  net.) — Editions  of  '  Paterson ' 
succeed  each  other  so  rapidly  that  the  work  will  soon  be  classed  among 
the  annual  legal  publications.  All  the  more  important  recent  decisions 
on  licensing  law  appear  to  have  been  duly  noted  in  the  text,  and  a  report 
of  Kennedy  J.'s  decision  in  Ashby*s  Cobltam  Brewery  Co.,  Lim.,  is  given  in 
full  in  the  Appendix. 

Sweet  4'  Maxwdl's  Lawyer^  Reference  Book.  London  :  Sweet  &  Max- 
well, Lim.     1907.    La.  8vo.     78  pp.     (2«.  td)  —  This  book  contains 


July,  1907.]  Beviews  and  Notices.  S69 

complete  chronological  lists  of  English,  Scottish,  Irish,  and  Canadian  law 
reports;  lists  of  English  law  reports  from  18 10  to  1907,  showing  the 
years  coTered  by  each  volume  ;  a  list  of  the  usual  forms  of  citation  of  law 
reports ;  a  table  of  regnal  years ;  and  a  table  showing  the  corresponding 
Tolumes  of  the  old  reporters  and  the  Re  vised  Reports.  So  complete  a  table 
of  regnal  years,  showing  as  it  does  the  dates  of  the  commencement  and 
end  of  each  year,  it  would  be  difficult  to  find  in  any  accessible  form  else- 
where.   Altogether  a  handy  and  useful  little  volume. 

The  Student's  Guide  to  the  Prineiplee  of  Equity,  Third  Edition.  By 
Chablbs  Thwaites.  London :  Geo.  Barber.  1907.  8vo.  viii  and  155  pp. 
(5«.) — We  need  not  do  more  than  note  the  appearance  of  this  student's 
book,  intended  as  a  guide  to  the  Bar  Final  Examination. 

Problems  of  Interftational  Practice  and  Dijiiamaey,  with  special  reference 
to  the  Hague  Conferences  and  ConTentions  and  other  general  International 
Agreements.  By  Sir  Thomas  Babclat.  London :  Sweet  &  Maxwell,  Lim. ; 
Boston,  Mass.:  Boston  Book  Company.  1907.  4to.  xix  and  383  pp. 
{2  IS.) — Review  will  follow. 

Principles  of  English  LaWj  founded  on  Blackstone's  Commentaries.  By 
RoBEBT  Campbell.  London :  Stevens  &  Sons,  Lim.  1907.  8vo.  liv  and 
662  pp.     (20s.) — Review  will  follow. 

The  Law  of  Evidence.  By  Sidney  L.  Phipson.  Fourth  Edition.  London: 
Stevens  &  Haynes.  1907.  8vo.  Ixxx  and  704  pp.  (i5«.)— Review  will 
follow. 

Zeitsehrift  fur  VbUcerreeht  u.  Bundesetaatsreeht,  Von  Josef  Kohleb. 
I  Band.  Breslau  :  J.  U.  Kern's  Verlag  (Max  Mttller).  1907.  La.  8vo. 
iv  and  638  pp. 

The  Revised  Reports.  Edited  by  Sir  F.  Pollock,  assisted  by  0.  A. 
Saukdebb,-  J.  6.  Pease,  and  Abthtjb  B.  Cane.  Vol.  XC.  1 851-1853 
(5  l)e  Gex  &  Sm. ;  10  &  11  Hare ;  20  Law  Journal ;  Supplemental  cases). 
London :  Sweet  &  Maxwell,  Lim. ;  Boston,  Mass. :  Little,  Brown  &  Co. 
J 907.     La.  8vo.    xvi  and  968  pp. 

La  Colpa  nel  Diritto  civile  odiemo.  By  G.  P.  Chiboki.  2®  edizione 
interamente  rifatta.  Vol.  II.  Colpa  extra-contrattuale.  Torino :  Fratelli 
Bocca.     1906.     La.  8vo.     718  pp.    (Lire  15.) 

Studi  di  Procedura  Penale.  By  Bebkahdino  Alimeka.  Torino :  Fratelli 
Bocca.    1906.     La.  8vo.     565  pp.    (Lire  12.) 

H  Delitto  Civile,  By  Giovakwi  Bbuketti.  Firenze :  Bernardo  Seeber. 
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NOTES. 
Seisin  under  Deeds  of  Grant. 

IN  the  last  number  of  the  Law  Quarterly  Review,  T.  C.  W.  has 
done  me  the  honour  of  adopting  a  suggestion  which  I  made  in 
the  Solicitor's  Journal  for  March  2, 1 907 — namely  that  the  question 
for  decision  in  Copesiaie  y.  Hoper  ([1907]  i  Ch.  366,  76  L.  J.  Ch.  232) 
turns  on  the  proper  construction  of  sec.  2  of  the  Beal  Property 
Act,  1845 — but  I  do  not  think  that  the  conclusion  at  which  he  has 
arrived  is  quite  satisfactory. 

Until  a  few  years  ago  it  was  taken  for  granted  by  text  writers  on 
reai  property  law  that  a  statutory  deed  of  grant  of  land  has  the  same 
effect  as  a  feoffment  or  a  conveyance  by  lease  and  release ;  in  other 
words,  that  it  transfers  the  actual  seisin  to  the  grantee.  That  was 
the  view  held  by  Lord  St.  Leonards,  Mr.  Shelford,  Mr.  Charles 
Davidson,  Mr.  Joshua  Williams,  Mr.  Qoodeve,  Mr.  Leake,  and  Mr. 
Challis.  In  1894,  Mr.  Lightwood  (Poss.  of  Land,  35)  expressed  the 
opinion  that  '  though  the  grant  passes  a  statutory  seisin  to  the 
grantee,  it  does  not  seem  that  the  grantee  can  become  actually 
seised  until  he  enters/  by  which  I  understand  him  to  mean  that  the 
deed  gives  the  grantee  what  is  popularly  meant  by  seisin,  namely 
the  legal  estate.  In  an  article  on  *  Seisin  *  in  the  Law  Quarterly 
Revib;w  for  July,  1896,1  endeavoured  to  reinforce  Mr.  Lightwood's 
view  by  pointing  out  that  a  statutory  grant  of  land  in  possession  is 
analogous  in  its  effect  to  a  common  law  grant  of  a  reversion  or 
remainder  expectant  on  an  estate  of  freehold,  and  that  as  the  latter 
does  not  transfer  the  seisin  to  the  grantee,  but  only  gives  him  the 
legal  estate,  a  statutory  grant  has  the  same  limited  operation. 
T.  C.  W.  now  suggests  a  third  interpretation  of  the  Act,  and  con- 
tends that  a  statutory  grant  gives  the  grantee  seisin  in  law, 
analogous  to  the  seisin  which  the  grantee  of  an  advowson  or  rent- 
charge  obtains  by  a  common  law  grant.  It  seems  to  me  most 
improbable  that  the  learned  real  property  lawyera  who  drafted  the 
Act  had  any  such  intention;  their  object  was  to  facilitate  the 
conveyance  of  the  •  immediate  freehold '  of  land.    Now  we  must 
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In  Sweeney  v.  Cooie,  a  case  of  sectarian  controversy,  in  which 
a  schoolmistress  in  Ireland  sued  for  an  injunction  to  restrain  the 
appellant  from  conspiring  with  other  persons  to  injure  her  in  her 
employment,  the  House  of  Lords  [1907]  A.  C«  %%i^  upheld  the 
decision  of  tlie  Irish  Court  of  Appeal,  reversing  the  first  judgment, 
which  was  for  the  plaintiff.  The  House  proceeded  wholly  on  the 
facts,  not  being  able  to  find  any  evidence  of  conspiracy.  In  the 
Court  of  Appeal  in  Ireland  [1906]  1 1.  R.  51,  the  law  was  discussed 
at  large,  and  our  learned  readers  will  find  the  report  interesting. 
It  is  a  notable  addition  to  the  weight  of  authority  and  learned 
opinion  against  the  doctrine,  strenuously  maintckined  in  this 
country  by  Lord  Halsbury,  that  conspiracy  is  a  substantive  cause 
of  action.  The  short  reason  of  policy  against  that  doctrine  is  that 
it  would  allow  a  single  powerful  capitalist,  who  might  of  course 
be  a  corporation  as  well  as  a  natural  person,  to  do  with  impunity 
things  which  would  be  no  less  oppressive  for  being  done  under 
a  single  control.  The  net  of  the  law  would  catch  the  dog-fish  by 
twos  and  threes  and  let  the  great  shark  escape. 

It  does  not  appear  whether  Mr.  Lodewyk  Johannes  de  Jager  of 
Waschbank,  Natal,  had  read  Hobbes's  'Leviathan.'  He  acted, 
however,  as  if  he  had  hastily  taken  up  Hobbes's  opinion  that  the 
cessation  of  the  sovereign's  protection  dissolves  the  commonwealth 
and  determines  the  subject's  duty  of  allegiance ;  at  least  that  is  so, 
he  maintained,  where  only  the  temporary  allegiance  of  a  resident 
alien  is  in  question.  He  was  a  burgher  of  the  late  South  African 
Bepublic,  and  when  its  forces  occupied  Waschbank  in  the  autumn 
of  1899,  he  accepted  both  military  and  civil  office  under  its  tem- 
porary jurisdiction.  The  Natal  Court  did  not  agree  with  him  after 
the  restoration  of  British  government,  and  the  Judicial  Committee 
thought  the  case  too  clear  for  them  to  grant  special  leave  to  appeal : 
Be  Jager  v.  J.-G.  of  Natal  [  1 907]  A.  C.  326,  76  L.  J.  P.  C.  6a.  *  The  pro- 
tection of  a  State  does  not  cease  merely  because  the  State  forces,  for 
strategical  or  other  reasons,  are  temporarily  withdrawn,  so  that  the 
enemy  for  the  time  exercises  the  rights  of  an  army  in  occupation . . . 
It  would  be  intolerable,  and  must  inevitably  end  in  a  restriction  of 
the  international  facilities  now  universally  granted,  if,  as  soon  as 
an  enemy  made  good  his  military  occupation  of  a  particular  district, 
those  who  had  till  then  lived  there  peacefully  as  aliens  could  with 
impunity  take  up  arms  for  the  invaders.  .  . .  There  is  no  authority 
which  compels  their  Lordships  to  arrive  at  so  strange  a  conclusion.' 
Hobbes,  it  should  be  noted,  holds  that  the  commonwealth  is 
dissolved  only  when  its  forces  keep  the  field  no  longer:  Leviathan, 
c.  ^9,  ad  fin,  


Oct.  1907.]  NoteS^  365 

In  an  action  by  certain  members  of  the  Hurlingham  Club 
againat  the  trustees  and  one  member  of  the  committee  [Thellvsson 
V.  Visconut  Valentia  [1907]  2  Ch.  i,  76  L.  J.  Ch.  465,  C.A.),  an 
interesting  decision  has  been  given  by  the  Court  of  Appeal  as  to 
what  are  the  fundamental  objects  of  a  club.  This  club  was  formed 
in  i868>  chiefly  to  provide  a  ground  for  pigeon-shooting,  and 
suitable  for  use  as  a  country  resort.  The  rule  upon  this  point  was 
altered  in  1904,  and  ^  polo  and  other  sports '  were  added  to  the  list 
of  objects.  Recently,  at  a  general  meeting,  pigeon-shooting  was 
abolished :  the  method  of  procedure  provided  by  the  rules  being 
properly  complied  with.  The  plaintiffs  held  that  pigeon-shooting 
was  one  of  the  fundamental  objects  of  the  club,  and  could  not  be 
abolished  without  the  consent  of  all  the  members.  It  was  argued 
that  the  shooting  members  had  an  interest  in  the  property  of  the 
club,  and  could  not  be  deprived  of  their  right  of  enjoyment; 
Harington  v.  Sendall  [1903]    i  Ch.  921. 

In  all,  four  objects  were  mentioned  in  the  rules,  namely,  pigeon- 
shooting,  polo,  other  sports,  and  the  provision  of  a  convenient 
country  resort  for  members,  their  families  and  friends.  The  Court 
of  Appeal  held  that  the  provision  for  altering  the  rules  authorized 
a  variation  of  the  objects  and  that  neither  pigeon-shooting  nor  aDy 
other  particular  sport  was  a  fundamental  object  of  the  club.  As 
we  said  when  the  case  was  reported  in  the  Court  below,  we  still 
find  it  hard  to  understand  why  the  Free  Church  of  Scotland  should 
have  been  allowed  less  liberty  in  the  management  of  its  own  affaii*s 
than  a  sporting  club :  in  the  case  before  us  we  see  no  reason  to 
doubt  that  the  unanimous  opinion  of  all  the  judges  concerned  is 
right. 

Morgan  v.  William  Harrison,  Limited  [1907]  %  Ch.  137,  76  L.J.  Ch. 
548,  C.  A.,  illustrates  a  doctrine  which  has  wide  application  in  our 
law.  In  the  absence  of  Evidence  of  a  contrary  intention  there  is 
a  general  presumption  that  where  a  relation  between  two  or  more 
paities  is  created  for  a  given  term,  and  is  continued  beyond  the 
expiration  of  the  term,  it  is  continued  on  the  old  terms  and  condi- 
tions so  far  as  they  are  not  expressly  varied  and  are  not  inconsistent 
with  the  terms  of  the  new  holding.  It  applies,  for  instance,  to  the 
continuation  of  a  partnership ;  Neihon  v.  Mossend  Iron  Co.  [1886] 
II  App.  Ca.  298.  In  Morgan^ %  case  some  lessors  and  lessees  of  a 
colliery  agreed  in  writing  on  the  expiration  of  the  lease  that  the 
lessees  should  continue  as  tenants  at  will  until  negotiations  were 
concluded  for  an  extension  of  the  term  of  the  original  lease.  A 
dispute  having  arisen,  the  lessors  brought  an  action  against  the 
lessees,  who  thereupon^  claiming  the  benefit  of  an  arbitration  clause 
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in  the  original  lease,  contended  that  all  questionB  ariBing  during 
the  tenancy  at  will  ought  to  be  determined  by  arbitration.  The 
Court  of  Appeal  upheld  the  contention,  observing  that  as  an  express 
tenancy  at  will  had  been  created,  the  above  doctrine  applied  as  it 
applied  in  the  case  of  a  lessee  holding  over  after  the  determination 
of  his  lease,  and  becoming  in  the  eye  of  the  law  a  tenant  from 
year  to  year ;  Hyatt  v.  GriffUA*,  17  Q.  B.  505,  85  R.  R.  ^9. 

Where  a  mortgage  is  executed  by  an  unlearned  owner  on  the 
representation  that  it  is  a  power  of  attorney  or  the  like,  intended  to 
be  used  in  contingent  events  for  the  purpose  of  raising  money  on 
the  property,  the  general  knowledge  that  it  has  something  to  do 
with  the  property  does  not  prevent  the  misrepresentation  from 
being  complete,  and  does  not  estop  or  otherwise  preclude  the 
alleged  mortgagor  from  setting  up  the  defence  of  ^  non  est  factum ' : 
Ba^ot  V.  Chapman  [1907]  2  Ch.  Jiaa,  76  L.  J.Ch.  523.  Cases  in  which 
the  grantor  knows  that  he  is  making  a  present  transfer  of  the 
property,  though  the  scope  and  effect  of  the  transfer  are  misrepre- 
sented, such  as  the  recent  one  of  Howatson  v.  Webb  [1907]  i  Ch. 
537,  76  L.  J.  Ch.  346,  ai*e  quite  consistent  with  this.  There  might 
even  be  cases  in  which  the  conveyance  would  stand,  but  an  undis- 
closed covenant  for  payment  contained  in  the  same  instrument 
would  be  bad.  The  judgment  of  Swinfen  Eady  J.  may  be  com- 
mended to  students  as  a  neat  and  clear  exposition  of  a  subject 
easily  confused. 

We  may  collect  from  the  case  of  the  Kingnburif  CoUieriei  [1907] 
2  Ch.  259,  76  L.  J.  Ch.  469,  that  a  commercial  company  having 
express  power  to  acquire  land  has  implied  power  to  sell  it  unless 
a  contrary  intention  appears  by  some  other  express  provision  in 
the  memorandum  of  association.  This  will  be  accepted,  we  think, 
as  the  only  reasonable  doctrine:  for  otherwise  such  a  company, 
having  once  bought  land,  would  be  bound  to  keep  it  for  all  time 
even  after  the  profit  to  be  made  from  it  was  exhausted,  or  for 
external  reasons  it  had  wholly  ceased  to  be  useful  for  any  of  the 
company's  purposes. 

Have  the  trustees  or  the  solicitors  of  an  estate,  which  is  not 
enough  for  both,  the  better  claim  to  consideration?  This  was  the 
question  which  Kekewich  J.  had  to  decide  in  In  re  Turner^  Wood  v. 
Turner  ([  1907]  2  Ch.  126,  76  L.  J.Ch.  492).  It  was  a  most  unfortunate 
affair :  a  testator's  business  yielding  his  widow  and  daughters  £2,000 
or  £2.500  a  year:  then  a  quarrel  with  the  trustees  of  the  will, 
charges  of  breach  of  trust,  an  action,  a  compromise,  and  a  change 
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in  the  management ;  and  as  a  result  of  such  change  disaster  to 
the  business,  leaving  not  even  enough  to  pay  both  the  trustees 
and  the  solicitors.  In  this  competition  of  clidms — both  meritori- 
ous, for  the  solicitors  were  entitled  to  a  charge  on  the  property  as 
*  preserved'  by  their  instrumentality  under  the  Solicitors'  Act, 
i860,  s.  2S — Kekewich  J.  felt  constrained  to  give  the  preference 
to  the  trustees,  and  the  Court  of  Appeal  entirely  endorsed  his 
decision.  Kekewich  J.'s  reasons  are  weighty  and  well  worth 
quoting.  A  trustee,  he  said,  'can  charge  nothing  for  himself; 
he  can  make  no  profits ;  but  he  is  entitled  to  be  paid  every  penny 
which  he  incurs  on  behalf  of  the  trust  estate,  and  he  is  entiUed  to 
go  against  the  trust  estate  and  have  every  penny  raised  out  of  that 
trust  estate,  so  that  he  shall  be  fully  indemnified.  It  is  of  the 
utmost  importance  that  that  privilege  should  be  upheld.  The 
Court  of  Qiancery  has  always  regarded  it  as  of  the  utmost 
importance  to  the  State  that  persons  should  be  found  who  will, 
on  gratuitous  terms,  undertake  trusts  and  discharge  duties^  to 
families  and  friends,  of  a  very  troublesome  and  responsible 
character,  and  it  is  impossible  to  expect  that  gentlemen  will  be 
found  to  do  that  unless  they  have  an  indemnity  against,  I  will 
not  use  the  word  '^  costs,"  but  against  every  penny  incurred  by 
them  in  discharge  of  their  duties.  .  .  .  If  I  decide  in  favour  of  the 
solicitors  in  this  case,  I  shall  be  telling  the  trustees  that  they 
must  go  without  payment  of  their  costs  out  of  this  fund :  they 
must  be  left  to  look  for  these  costs  to  their  cestuisque  trust,  who, 
ex  conoessis,  cannot  pay  them.  I  ought  not  to  do  that  without 
grave  consideration.'  There  is  this  further  to  be  said :  solicitors, 
when  they  undertake  litigation  on  behalf  of  a  trust  estate,  do  so 
with  the  knowledge  that  the  trustees  have  a  charge  on  the  estate 
for  their  costs,  and  must  be  supposed  to  take  the  risk  of  not  getting 
their  costs  out  of  the  estate  until  the  trustees  are  paid ;  in  other 
words,  they  must  be  treated  as  willing  in  the  last  resort  to  trust 
only  to  their  clients.    

In  He  Dover  Extension  Coalfield^Limited  [i  907]  2  Ch.  76, 76L.  J.  Ch.434, 
the  company  so  named  had  purchased  certain  shares  in  the  Consoli- 
dated Kent  Collieries  Corporation,  of  which  i,cxx3  were  registered  in 
the  names  of  their  chairman  and  the  secretary  respectively,  in  order 
to  qualify  the  latter  gentlemen  for  directorahips  in  the  corpora- 
tion^ and  thus  enable  them  to  represent  the  interests  of  the  com- 
pany on  the  board.  Shortly  afterwards  the  company  was  ordered 
to  be  wound  up,  and  the  liquidator  took  out  a  summons  against 
these  two  gentlemen  for  a  declaration  that  they  were  liable  to  pay 
to  the  assets  of  the  company  the  sums  received  by  them  as 
remuneration  for  acting  as  directors  of  the  corporation.     The 
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summons  against  the  secretary  was  not  served  and  was  therefore 
not  proceeded  with.  Kekewich  J.,  before  whom  the  argument 
was  heard,  was  asked  to  hold  that  as  the  shares  were  held  in  a 
fiduciary  capacity  the  remuneration  for  their  services  in  the  cor- 
poration belonged  to  the  trust  estate,  and  must  be  accounted  for. 
His  Lordship,  however,  thought  otherwise,  and,  adopting  Uie  view 
expressed  in  lie  New  Britieh  Iron  Company^  ex  parte  BeekwUh 
[1898]  I  Ch.  324,  that  the  salary  of  a  director  is  not  due  to  him 
as  a  member  of  the  company,  but  under  a  separate  and  independent 
contract  of  service  with  the  company,  held  that  the  summons 
failed,  and  that  the  director  was  entitled  personally  to  the  remuner- 
ation as  payment  for  services  rendered*  In  principle  the  decision 
appears  quite  sound.  One  can  easily  conceive  an  arrangement  of 
this  kind  leading  to  conflicts  or  seeming  conflicts  of  duty  and  in- 
terest which  might  vex  a  conscientious  man,  or  even  tiie  Court. 
But  such  cases  must  be  dealt  with  on  their  merits  as  they  arise. 

Q.  H.  died  in  1878,  having  devised  real .  property  to  trustees 
upon  trust  for  conversion,  but  with  a  power  to  defer  the  conversion 
during  the  tioistees'  discretion.  Two  of  the  beneficiaries  under 
the  devise  mortgaged  their  interest  to  various  persons,  amongst 
whom  was  the  W.  D.  Bank.  For  more  than  twelve  years  prior  to 
1896  these  mortgagees  received  neither  principal  nor  interest^  nor 
any  acknowledgment  of  their  mortgage  from  the  mortgagors.  In 
the  years  1896  and  1905  respectively,  two  sums  of  money,  repre- 
senting rents  and  profits  of  the  property,  were  paid  into  Court  by 
the  trustees  in  consequence  of  their  having  received  adverse  claims 
to  these  amounts.  The  mortgagors  took  out  a  summons  asking 
that  the  fund  might  be  paid  out  to  them  in  moieties.  The  mortgagees 
were  made  respondents  to  the  summons. 

It  was  undisputed  that  s.  8  of  the  Real  Property  Limitation  Act, 
1874,  merely  barred  the  right  to  sue  and  not  the  right  to  payment, 
but  the  applicants  contended  that  the  right  to  the  latter  was  lost 
under  s.  34  of  the  Real  Property  Limitation  Act^  ^^SS*  "^^ 
Court  agreed  that  the  latter  section  did  apply  to  the  case  of 
a  mortgagee  and  a  mortgagor  in  possession,  but  held  that  the  subject 
matter  of  the  action  before  him  was  money  and  not  land,  which, 
he  held,  excluded  the  application  of  s.  34,  and  left  the  applicants 
only  s.  8  of  the  Act  of  1874  to  rely  upon.  A  declaration  was 
therefore  made  that  the  applicants  were  not  entitied  to  have  the 
money  paid  out  to  them  except  upon  the  terms  of  their  paying  to 
the  mortgagees  the  principal  and  interest  at  5  per  cent,  from  the 
date  of  the  mortgage :  In  re  Hazetdines  Trusts  [1907]  i  Ch.  686^ 
76L.J.  Ch.  416. 
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.  A  testator  by  his  will  appointed  certain  persons  general  trustees 
of  his  estate,  and,  amongst  other  gifts,  gave  real  estate  to  three 
persons  for  the  life  of  and  upon  certain  trusts  in  favour  of  a  brother 
of  the  testator  named  Mervyn.  These  three  persons  he  called  the 
Mervyn  Trustees.  The  Mervyn  Trustees  contracted  to  sell  to 
a  purchaser  the  property  in  question,  purporting  to  do  so  under 
s-  58  (5)  of  the  Settled  Land  Act,  1882,  which  provides  that 
'  a  tenant  for  the  life  of  another  not  holding  merely  under  a  lease ' 
may  exercise  the  powers  of  sale  conferred  by  the  Act.  The  pur- 
chaser, however,  upon  an  examination  of  the  title  declined  to 
complete  upon  the  ground  that  the  persons  authorized  by  s.  58 
to  sell  are  persons  beneficially  entitled  only,  and  not  mere  oestuis 
que  trust.  This  was  the  point  which  arose  in  the  case  of  Jemmett 
and  Guest's  Contract  [1907]  i  Ch.  629,  76  L.  J.  Ch.  367,  and 
Swinfen  Eady  J.  came  to  the  conclusion  that  as  s.  2  of  the  Act 
defines  a  tenant  for  life  as  a  'person  .  .  .  beneficially  entitled 
to  possession  of  settled  land  for  his  life,'  the  same  condition  of 
beneficial  enjoyment  must  be  attached  to  the  limited  owners 
specified  in  s.  58.  His  lordship  therefore  held  that  the  purchaser 
was  not  bound  to  accept  a  conveyance  from  the  vendors,  and  dis- 
charged the  contract. 

It  would  be  too  cynical  to  say  that  a  man  cannot  do  his  duty 
when  his  interest  draws  him  the  other  way.  Our  law  does  not 
say  so ;  but  it  knows  human  nature  too  well  not  to  be  aware  that 
self-interest  is  a  powerful  factor  in  life,  and  it  takes  the  wise 
course  of  preventing  the  struggle  with  conscience  by  not  letting 
a  man  put  himself  in  the  way  of  temptation  in  a  situation  where, 
as  the  phrase  is,  his  interest  and  duty  may  conflict.  Trustees, 
directors,  solicitors,  agents  of  all  sorts,  furnish  abundant  illustration 
of  the  rule  and  of  its  salutary  efiects.  The  latest  illustration  is  that  of 
a  receiver  {Nugent  v.  Nugent  [1907]  2  Ch.  292, 76  L.  J.  Ch.  i64),and  it  is 
of  importance,  because  so  much  property  in  these  days  is  administered 
by  receivers.  The  •  Court  will  not  allow  a  receiver  to  become, 
either  directly  or  indirectly,  the  purchaser  of  the  property  of  which 
he  is  custodian,  without  getting  the  leave  of  the  Court.  As 
Sir  Michael  O'Loghlen  M.R.  said  in  an  Irish  case,  Alven  v.  Bond 
(Fl.  &  K.  196,  213),  *  it  would  be  very  dangerous  to  allow  a  person 
who  has  so  much  control  over  the  property  as  a  receiver  of  the 
Court  must  necessarily  have,  such  opportunities  of  acquiring  a 
knowledge  of  the  circumstances  and  value  of  it  which  may  not 
be  easily  attained  by  others ...  to  become  the  purchaser  of  the 
estate  without  the  sanction  or  knowledge  of  the  Court,'  it  would 
enable  him  if '  inclined  to  act  dishonestly,  by  reducing  the  rental  or 
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IcttingB  under  the  Court,  or  otherwise,  to  bring  to  a  sale  under 
very  disadvantageous  termSy  the  property  confided  to  his  care,  and 
thus  become  the  purchaser  at  an  undervalue.'  And  Mr.  Justice 
Swinfen  Eady  quite  agrees  with  him.  It  was  sought  in  Nugent 
V.  Nugent  to  differentiate  the  case  on  the  ground  that  the  conduct 
of  the  sale  was  in  the  hands  of  the  mortgagee  and  not  of  the 
receiver.  This  might,  no  doubt,  render  it  less  easy  for  the  receiver 
to  abuse  his  position,  but  it  does  not  alter  the  main  objection  which 
is  the  advantage  which  the  receiver  gets  from  his  office  of  obtain- 
ing full  particulars  of  the  property  and  its  value.  If  he  wants  to 
buy  the  property  honestly  he  should  get  leave  in  the  action  to  bid. 
There  is  no  hardship  on  him  in  exacting  such  a  condition. 

John  Stiles  cannot  be  restrained  from  trading  in  his  own  name 
of  John  Stiles  merely  because  it  is  inconvenient  to  some  other 
person  bearing  a  like  name.  On  the  other  hand  he  has  no  positive 
right,  if  he  is  not  already  trading  in  his  own  name,  to  make  over 
the  use  of  his  name  in  trade,  with  whatever  incidental  advantsges 
it  may  have,  to  a  new  company  formed  and  registered,  by  his  pro- 
motion, as  John  Stiles  &  Co.,  Limited.  So  Joyce  J.  has  decided  in 
Fine  Cotton  Spinners  and  Douhlers  Association  and  John  Cash  &  Sons, 
Ltd.  V.  Harwood  Cash  8f  Co.,  Ltd.  [1907]  a  Ch.  184.  This  appears 
to  be  very  good  law,  and  we  conceive  that  honest  traders  will 
welcome  it  as  good  justice. 

We  have  received  the  first  volume  of  a  new  and  comprehensive 
review  dealing  with  international  and  federal  law  (Zeitschrift  fiir 
Volkerrecht  und  Bundesstaatsrecht)  published  at  Berlin  under 
the  general  direction  of  Professor  Kohler.  Its  range  of  information 
and  discussion  is  very  wide,  and  the  textual  publication  of  leading 
judgments,  constitutional  documents  and  other  state  papers  is  a 
special  feature.  For  the  most  part  it  seems,  on  cursory  inspection, 
to  be  a  useful  and  trustworthy  guide  for  German  readers.  But 
we  cannot  say  so  much  for  one  contribution,  a  kind  of  general 
introduction  to  the  public  law  and  political  foundations  of  the 
British  Empire  by  Professor  Hatschek  (Die  staatsrechtliche  Ausge- 
staltung  des  britischen  ImperiaJismus).  Professor  Hatschek  has 
read  largely  about  English  public  affairs  ;  he  has  even  read  many 
things  which  any  practical  English  politician  could  have  told  him 
he  might  safely  disregard.  But  he  has  evidently  not  conversed 
with  such  persons,  or,  if  he  has,  can  have  profited  little  by  their 
conversation.  He  wholly  fails  to  appreciate  the  intimate  and 
unofficial  elements  of  English  public  life,  and  his  information  is 
a  curious  mixture  of  minute  research  with  errors  amounting  to 
blunders.     His  first  mistake  is  the  supposition  that  the  Imperial 
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Federation  League  (which  he  seems  to  think  still  exists)  was 
founded  in  the  interest  of  tariff  reform  or  '  fair  trade/  This  is 
wholly  wrong.  Many  prominent  Free  Traders  were  supporters  of 
that  League,  and  are  now  on  the  governing  body  of  its  successor, 
the  British  Empire  League.  It  is  enough  to  name  Lord  Rosebery 
and  the  Duke  of  Devonshire.  Hence  Professor  Hatschek's  view 
of  the  movement  for  imperial  federation,  or,  as  it  is  now  better  to 
say,  organization  of  the  empire,  is  perverted  from  the  first.  He 
gives  an  account  of  the  plans  put  forward  in  1905,  by  private 
enterprise  at  the  Royal  Colonial  Institute,  and  officially  in  Mr. 
Lyttelton's  dispatch  (there  are  certain  reserves  to  be  made  about 
their  identity^  but  we  will  assume  that  in  a  broad  statement  the 
differences  may  be  neglected),  which  will  certainly  be  misleading 
to  Continental  readers  in  the  absence  of  other  knowledge.  He 
talks  of  a  '  Reichskabinett.'  No  responsible  person  here  talks  of 
an  Imperial  Cabinet.  Even  *  Imperial  Council '  is  now  thought  too 
positive.  He  stops  in  1905  :  but  a  good  deal  has  happened  in  the 
last  two  years,  including  the  Conference  of  1907.  If  Professor 
Hatschek  could  not  wait  to  see  the  results  of  the  Conference, 
he  might  have  anticipated  some  of  them  by  judicious  inquiry. 
Practically,  his  ingenious  prophesying  is  full  two  yeai*s  out  of  date. 
He  talks  of  proposals  which  have  been  indefinitely  postponed  as  if 
they  were  all  but  accomplished. 

Another  assumption  is  that  our  self-governing  dominions  are 
governed  by  crude  and  wholly  uneducated  democracies.  Evidently 
Professor  Hatschek  has  never  met  Canadian  or  Australasian  states- 
men. We  beg  to  assure  him  from  personal  observation  that  Sir 
Wilfrid  Lauriei'  does  not  wear  paint  and  feathers,  and  Mr.  Deakin 
does  not  affect  the  costume  of  Mr.  Keir  Hardie. 

Most  astonishing  of  all  is  the  statement  that  no  Englishman 
gives  a  thought  ('  absolut  kein  Englander  denkt ')  to  the  difficulties 
arising  from  the  divei*sity  of  peoples  and  races  under  the  British 
fiag.  Why,  there  are  hundreds  of  Englishmen  who  have  had  and 
are  still  having  serious  experience  of  these  problems  in  India,  tho 
Far  East,  Africa,  the  Pacific,  the  West  Indies ;  and  every  one  of 
these  men  has  given,  indeed  has  been  compelled  to  give,  a  great 
deal  of  thought  to  the  matter.  Our  journals  and  debates  at  home 
have  been  full  of  it.  Really  we  are  not  so  stupidly  self-com- 
placent as  Professor  Hatschek  thinks.  Finally  be  brandishes  at 
us  a  prophecy  not  of  his  own — an  oracular  sentence  from  Fichte. 
As  the  application  of  the  prophecy  depends  on  the  British  Empire 
realizing  Fichte's  ideal  of  the  '  Geschlossener  Handelsstaat,' 
which  nobody  within  the  Empire  thinks  pmcticable,  and  very  few 
desire,  we  must  be  excused  if  we  hold  it  bad  for  remoteness. 
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The  Cambridge  University  Reporter  of  July  %%  contains  a  full 
report  of  the  meeting  held  on  June  i  for  the  establishment  of  a  fund 
to  be  called  the  Frederic  William  Maitland  Memorial  Fund  for  the 
promotion  of  research  and  instruction  in  the  history  of  law,  and  of 
legal  language  and  institutions.  A  personal  memorial  of  Maitland 
(probably  a  bust  or  medallion)  will  be  placed  in  the  Squire  Law 
Library  at  Cambridge,  the  equipment  of  which  was  among  Mait- 
land's  latest  interests.  The  balance  of  the  fund  is  to  be  held  in 
trust  by  the  University,  and  it  will  be  for  the  University  to  frame 
regulations  and  to  appoint  managers  to  carry  out  the  objects  of 
the  fund  in  detail.  Research,  publication,  and  occasional  lectures 
are  expressly  mentioned  in  the  resolution  embodying  the  request 
to  the  University  to  act ;  but  it  may  be  expected  that  the  regula- 
tions will  be  comprehensive  rather  than  minute,  and  that  the 
managers  when  appointed  will  have  a  considerable  discretion. 
There  are  many  possible  and  desirable  objects  for  the  application 
of  such  a  fund.  Prof.  Bi-unner  of  Berlin  has  suggested  the  forma- 
tion of  a  dictionaiy  of  law  terms,  proposed  twenty  years  ago  in 
the  original  prospectus  of  the  Selden  Society  but,  diiefly  for  want 
of  means,  never  put  in  execution*  Prof.  Liebermann  would  like  to 
see  a  '  Codex  diplomaticus  aevi  Anglo-normannici '.  Maitland 
himself,  it  is  believed  on  good  authority,  would  have  wished  to  see 
a  school  of  legal  palaeography,  the  need  of  which  is  apparent  to 
all  students  of  medieval  law.  Whether  all  or  any  of  these  sugges- 
tions, or  others  for  like  purposes,  can  have  such  effect  as  will  be 
adequate  in  itself  and  worthy  of  Maitland's  memory,  must  depend 
on  the  amount  of  support  forthcoming.  The  bankers  of  the  fund 
are  Messrs.  Barclay  and  Co.  at  Cambridge;  the  secretaries,  who 
will  also  receive  subsciiptions,  are  Dr.  A.  Pearce  Higgins  of 
Downing  College  and  Mr.  R.  Vere  Laurence  of  Trinity  College ; 
the  secretary  of  the  American  committee  is  Prof.  Kirohwey  of 
Columbia  University,  New  York. 


It  teems  eontfenient  to  repeat  in  a  eonepieuous  place  that  it  is  not  desirable 
to  send  MS.  on  approval  toithout  2>revious  communication  with  the  Editor^ 
except  in  very  special  circumstances  ;  and  that  the  Editor ^  except  as  aforesaid^ 
cannot  he  in  any  way  answerable  for  MSS.  so  sent. 
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THE  PRIVY  COUNCIL  AND  THE  AUSTRALIAN 
CONSTITUTION. 

THE  recent  case  of  Webb  v.  OuUrim,  ilie  Commonwealth  of  Australia 
intervenifi^  ([1907]  A.  C.  81)  ^,  is  the  first  case  in  which  the  Privy 
Council  has  been  called  on  to  determine  the  constitutional  relation 
between  the  Commonwealth  and  the  States  established  by  the 
Federal  Constitution  of  19CX).  In  view  of  the  provision  in  the 
Commonwealth  Constitution,  s.  74,  that  '  no  appeal  shall  be  per- 
mitted to  the  Queen  in  Council  from  a  decision  of  the  High  Court 
upon  any  question  howsoever  arising  as  to  the  limits  of  the  Consti- 
tutional powers  inter  se  of  the  Commonwealth  and  those  of  any 
State  or  States  .  .  .  unless  the  High  Court  shall  certify  that  the 
question  is  one  which  ought  to  be  determined  by  Her  Majesty/  and 
of  the  fact  that  the  question  under  discussion  had  been  determined 
by  the  High  Court  in  a  case  of  Deaiin  v.  JFebb  (1904,  i  C.  L.  R.  585), 
with  which  the  Privy  Council  have  now  disagreed,  there  is  room  for 
some  surprise  that  the  question  was  cognizable  in  the  Privy  Council 
at  alL  Advantage,  however,  was  taken  of  the  fact  that  the  Consti* 
tution  leaves  an  alternative  right  of  appeal  to  the  High  Court  or 
the  Privy  Council  in  cases  decided  by  the  Supreme  Court  of  any  State ; 
and  accordingly  on  the  refusal  of  the  High  Court  to  grant  special 
leave  to  appeal,  proceedings  were  taken  to  mise  the  question  in  the 
Supreme  Court  of  Victoria  with  the  view  to  an  appeal  from  that 
Court,  either  under  the  Orders  in  Council  i860  or  by  special  leave* 
The  objection  was  taken  in  the  Victorian  Court  and  in  the  Privy 
Council  tinAt  the  Orders  in  Coimcil  were  not  applicable  in  this  case, 
or  that  if  they  were,  they  were  displaced  by  the  provisions  of  the 
Judiciary  Act,  1903  (Commonwealth),  s.  39,  whereby  State  Courts 
were  divested  of  their  State  jurisdiction  in  these  matters  and  invested 
with  'Federal  jurisdiction'  subject  to  a  condition  whereby  no 
appeal  could  be  taken  from  a  decision  of  the  Supreme  Court  of 
a  State  in  the  class  of  matter  referred  to^  save  to  the  High  Court. 
The  Privy  Council  evidently  considers  the  case  within  the  Orders 
in  Council  and  expressly  holds  that  the  Commonwealth  Parliament 
has  no  power  to  take  away  the  right  of  appeal  to  the  King  in 
Council  so  given  by  the  Orders  of  i860.  This  is  of  course  in  itself 
a  decision  of  great  importance  about  which  much  might  be  said,  but 

^  Coram  Lord  Halsburj,  Lord  Macnaghten,  Sir  Arthur  WilsoD,  and  Sir  Alfred 
Wills. 
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as  to  which  the  writer  desires  here  to  say  no  more  than  this — ^that  it 
would  have  been  more  satisfactory  if  there  had  been  a  detailed 
statement  of  the  process  by  which  the  conclusion  was  anived  at. 

Of  much  greater  importance,  however,  was  the  substantive 
question  submitted,  which,  as  already  stated,  involves  the  whole 
principle  of  the  Constitutional  relations  of  the  Commonwealth  and 
the  States,  and  must  therefore  have  the  most  vital  consequences  in 
respect  to  the  political  development  of  the  new  Federation*  Inci- 
dentally also,  the  case  discloses  important  problems  of  even  a  wider 
character  affecting  the  relation  of  the  Crown  to  the  self-governing 
colonies.  No  case  can  be  imagined  calling  more  imperatively  for 
as  strong  a  Court  as  the  chief  seat  of  the  Empire  could  bring 
together,  and  for  a  consideration  which,  in  the  language  of  a  great 
judge,  should  combine  *  a  lawyer's  rigour  with  a  statesman's  breadth 
of  view.'  The  result  has  been  the  most  profound  disappointment 
amongst  Australian  lawyers,  which  is  hardly  mitigated  by  the  fact 
that  the  actual  decision  arrived  at  in  the  particular  case — that  the 
salaries  of  Federal  officers  are  not  exempt  from  assessment  for  State 
income  tax — ^is  very  generally  approved  both  as  to  law  and  policy. 

From  the  establishment  of  the  Commonwealth  of  Australia,  as 
from  the  establishment  of  the  United  States,  there  have  been  two 
competing  schemes  of  interpretation.  But  while  in  the  case  of  the 
United  States  the  distinction  was  between  strict  and  broad  con- 
structionists, the  difference  in  Australia  has  been  as  to  the  prototype 
of  the  Legislatures,  and  consequently  the  rules  by  which  the  extent 
and  the  limitation  of  their  powers  was  to  be  ascertained.  On  the 
one  hand,  the  several  States  Legislatures  were  'Colonial  Parliaments' 
whose  nature  and  powers  had  already  been  the  subject  of  judicial 
exposition,  and  the  Federal  Legislature  might  be  reasonably  regarded 
as  bom  into  this  system  and  subject  to  principles  similar  to  those 
applied  to  existing  Colonial  Legislatures.  Of  most  of  these  the 
Crown  was  actually  a  constituent  part ;  in  the  case  of  all  of  them 
there  was  a  reserve  of  supervision  and  control  in  the  power  of  the 
Crown  on  the  advice  of  Imperial  Ministers  to  disallow  legislation, 
and  ultimately  in  the  supremacy  of  the  Imperial  Parliament.  On 
the  other  hand,  the  system  established  was  a  Federal  system  involv- 
ing the  constant  activity  of  two  Governments  in  the  same  territory, 
according  to  a  scheme  for  the  distribution  of  authority  between 
them  for  which  the  undoubted  model  was  the  Constitution  of  the 
United  States.  In  any  field  which  was  common  to  the  two  Legis- 
latures, the  Constitution  expressly  provided  for  the  prevalence  of 
Commonwealth  law  over  any  State  law  inconsistent  therewith 
(s.  109),  but  each  Government  had  a  sphere  of  activity  in  which  its 
authority  was  exclusive ;  the  Federal,  because  certain  matters  were 
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exclusively  committed  to  it,  the  State,  because  like  the  American 
States,  it  retained  the  residuary  power,  i.  e.  sole  power  to  make  law 
for  its  territory  in  all  matters  not  among  the  specific  heads  of 
matters  committed  to  the  Federal  Legislature.  It  is  obvious  that 
in  such  a  system  there  must  arise  conflicts  as  to  the  scope  of  the  two 
Governments  respectively.  The  decisions  of  the  American  Courts, 
and  particularly  of  course  the  Supreme  Court  of  the  United  States, 
provide  us  with  certain  broad  principles  for  the  determination  of 
these  conflicts.  Amongst  these  principles,  one  of  the  earliest  and 
quite  the  most  important  was  the  doctrine  of  the  'immunity  of 
instrumentalities '  laid  down  by  the  Supreme  Court  in  irCuUoch  v. 
the  State  of  Mainland  (1819)  4  Wheaton,  p.  316.  In  that  case  the 
Supreme  Court  held  that  the  supremacy  of  the  Federal  Government 
within  its  own  sphere  implied  the  immunity  of  its  operations  from 
taxation  by  the  States ;  consequently  a  tax  imposed  by  the  State 
of  Maryland  on  the  note  issue  of  banks  was  inapplicable  to  notes 
of  the  Bank  of  the  United  States,  which  the  Court  held  to  be  an 
instrument  or  means  selected  by  the  Federal  power  for  carrying  out 
the  governmental  purposes  committed  to  it.  In  the  words  of 
Marshall  C.J.,  in  a  judgment  which  has  been  cii^d  perhaps  more 
often  than  any  judgment  of  any  English  or  American  judge : 

*  The  States  have  no  power,  by  taxation  or  otherwise,  to  retard, 
impede,  burden,  or  in  any  manner  control  the  operation  of  the  con- 
stitutional laws  enacted  by  Congress  to  carry  into  execution  the 
powers  vested  in  the  general  Government.' 

The  reason  of  the  decision — the  supremacy  of  the  Government 
within  the  sphere  committed  to  it — ^applies  equally  to  the  immunity 
of  the  operations  of  State  Governments  from  interference  by  the 
National  Government,  for  the  maintenance  of  the  States  and  their 
powers  within  their  own  ambit  is  equally  a  purpose  of  the  Consti- 
tution ;  consequently  the  principle  has  been  unhesitatingly  applied 
in  that  case  also.  The  doctrine  has  never  since  been  questioned  in 
America ;  it  is  treated  as  an  axiom  of  Federal  Government,  and 
is  the  basis  of  countless  decisions  of  the  Federal  and  State  Courts 
serving  the  American  lawyer  of  to-day  as  illustrative  precedents  in 
determining  the  question  whether  this  or  that  operation  is  an 
'  instrumentality,'  and  this  or  that  statute  an  '  interference.' 

In  the  first  year  of  the  existence  of  the  High  Court  of  Australia, 
that  Couit  adopted  the  principle  of  AVCulloch  v.  Maryland^  and 
applied  it  in  a  case  where  a  Commonwealth  officer  was  prosecuted 
under  a  State  revenue  law  for  giving  a  receipt  for  his  official  salary 
without  affixing  the  stamp  required  by  State  law.  The  officer  bad 
complied  exactly  and  completely  with  the  Commonwealth  law 
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regulating  the  forms  to  be  obse/ved  in  connexion  with  disburse- 
ments  for  the  payment  of  its  offiders.  The  High  Court  held  that 
such  an  application  of  the  State  law  was  ultra  virei,  and  laid  it 
down  that 

'the  Commonwealth  and  the  States  are,  with  respect  to  the 
matters  which,  under  the  Constitution,  are  within  the  ambit  of  their 
respective  legislative  or  executive  authority,  sovereign  States, 
subject  only  to  the  restrictions  imposed  by  the  Imperial  connection 
and  the  provisions  of  the  Constitution  either  expressed  or  implied. 
When  therefore  the  Constitution  makes  a  gi-ant  of  legislative  or 
executive  power  to  the  Commonwealth,  the  Commonwealth-  is 
entitled  to  exercise  that  power  in  absolute  freedom  and  without  any 
interference  or  control  whatever  except  that  prescribed  by  the 
Constitution  itself.  If  the  State  attempts  to  give  its  Legislative  or 
Executive  authority  an  operation  which  if  valid  would  interfere  to 
any  the  smallest  extent  with  the  free  exercise  of  the  Legislative 
or  Executive  power  of  the  Commonwealth,  the  attempt  unless 
expressly  authorised  by  the  Constitution  is  invalid  and  inoperative ' 
{IfEmden  v.  Pedder  (1904)  Commonwealth  L.  R.  91). 

The  doctrine  of  M'Culi4>ch  v.  Maryland  was  declared  applicable  to 
the  relation  of  Commonwealth  and  State  both  because  of  its  inherent 
reasonableness,  and  because  looking  to  the  history  of  the  Common- 
wealth Constitution  and  the  knowledge  of  the  interpretation  which 
like  provisions  had  received  in  the  United  States,  it  was  proper  to 
infer  an  intention  that  the  Commonwealth  Constitution  should 
receive  like  interpretation  (p.  113). 

The  principle  was  thus  affirmed  in  a  case  cleai'ly  within  it  if  the 
principle  could  be  invoked  in  Australia  at  all.  It  remained  to 
work  out  the  application  in  cases  where  it  was  not  so  clear,  and  an 
opportunity  very  soon  presented  itself.  Before  the  establishment 
of  the  High  Court,  Federal  officers  had  resisted  the  claims  of  the 
State  to  assess  their  official  salaries  for  income  tax,  on  the  ground 
that  they  were  *  instrumentalities  *  within  the  principle  of  M'Culloch 
V.  Maryland  as  applied  by  the  Supreme  Court  of  the  United  States  in 
BoUinsy.  Commisnoners  of  Erie  County  (1848)  16  Petera  435,  and  Col- 
feet  or  V.  Day  ( 1 870)  1 1  Wallace  113;  and  the  Supreme  Court  of  Victoria 
decided  in  favour  of  the  power  of  the  State  in  Wollaston's  case  (1902) 
28  V.  L.  R.  387.  This  decision  expressly  rejected  the  applicability 
of  MCulloeh  V.  Maryland  to  Austmlia  having  regard  to  the  different 
history  of  the  two  countries,  the  particular  provisions  of  the  Com- 
monwealth Constitution  as  to  conflict  of  power,  and  finally  (and  in 
the  opinion  of  the  Chief  Justice,  principally)  because  the  doctrine 
of  implied  restraints,  which  might  be  justified  as  a  matter  of  political 
expediency  when  there  was  no  supervising  and  controlling  authority 
capable  of  preventing  abuses  of  power  by  either  Government,  was 
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not  necessary  in  a  Constitution  where  both  Qovemments  are  subject 
to  the  power  of  a  common  authority,  the  Crown,  expressly  vested 
by  the  Constitutions  of  Commonwealth  and  State  with  the  power 
of  disallowing  legislation.  The  Court  also  considered  that  the  Privy 
Council  had  in  Bank  of  Toronto  v.  Lamhe^  1887,  la  App.  Cas.  575, 
rejected  the  doctrine  of  M^Culloch  v.  Maryland  in  the  case  of  the 
Constitution  of  Canada  upon  grounds  which  would  involve  its 
rejection  in  Australia. 

The  two  cases — IfEmden  v.  Pedder  and  Wollaston's  case — disclose 
clearly  enough  the  divergent  views  which  are  held.  According  to 
the  Supreme  Court  of  Victoria,  the  supremacy  of  the  Crown  affords 
a  sufficient  safeguard  against  those  dangei*s  which  were  apprehended 
from  the  unrestrained  exercise  of  political  discretion,  and  constitutes 
a  substantial  difference  from  the  Constitution  of  the  United  States. 
The  High  Court's  decision  in  VEmden  v.  Pedder  would  appear  to 
make  this  position  untenable  by  the  Lower  Courts ;  but  it  was 
reaffirmed  by  the  Victorian  Court  in  JDeakin  and  Lyne'9  cases  (1904) 
29  V.  L.  R.  748.  These  were  cases  in  which  the  State  of  Victoiia 
sought  to  assess  the  official  salaries  of  two  Federal  Ministers  for 
income  tax.  The  High  Court  (1904,  i  C.L.R.  585)  reversed  the 
decision  of  the  Supreme  Court  of  Victoria,  affirmed  the  principles 
laid  down  in  D'Emdeti  v.  Pedder^  declared  the  inviolability  of  the 
salaries  of  Federal  officers,  and  formally  overruled  Wollaston^s  case. 
The  further  history  of  the  matter,  particularly  how  the  question 
came  to  be  submitted  to  the  Privy  Council,  has  been  abeady  told. 

The  Privy  Council  has  in  the  case  of  Webb  v.  Outtrim  overruled 
the  doctrine  of  the  High  Court  as  to  the  implied  restraints  on  the 
power  of  a  State  Parliament  and  bases  its  decision  on  differences 
between  the  Australian  Constitution  and  the  Constitution  of  the 
United  States  which  it  is  now  proposed  to  examine. 

After  citing  the  judgment  of  the  High  Court  as  to  the  value  of 
the  American  decisions  in  an  analogous  case,  their  Lordships 
proceed : 

'  But  here  the  analogy  fails  in  the  very  matter  which  is  under 
debate.  No  State  of  the  Australian  Commonwealth  has  the  power 
of  independent  legislation  possessed  by  the  States  of  the  American 
Union.  Every  Act  of  the  Victorian  Council  and  Assembly  requires 
the  assent  of  the  Crown,  but  when  it  is  assented  to  it  becomes  an 
Act  of  Parliament  as  much  as  any  Imperial  Act  though  the  elements 
by  which  it  is  authorised  are  different.  If  indeed  it  were  repug- 
nant to  the  provisions  of  any  Act  of  Parliament  extending  to  tne 
Colony  it  might  be  inoperative  to  the  extent  of  its  repugnancy  (see 
the  Colonial  Laws  Validity  Act,  1865),  but  with  tnis  exception 
no  authority  exists  by  which  its  validity  can  be  questioned  or 
impugned.' 
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There  is  much  in  this  passage  that  calls  for  remark.  It  is  true 
that  there  are  several  notable  decisions  of  the  Privy  Council 
emphasizing  the  plenitude  of  the  power  of  Colonial  Legislatures 
over  matters  within  the  ambit  of  their  authority,  and  likening  their 
power  therein  to  the  power  of  the  Imperial  Parliament  itself  (see 
Powellx.  Apollo  Candle  Co.{i886)  loApp.Cas.  a8a,  JRey.  T.Burah  (1878), 
3App.  Cd&.8%^,Hodgey.The  Queen.g  Apf.  Cas.117).  But  it  has  never 
been  suggested  that  this  plenitude  of  power  springs  from  the  &et 
that  the  legislation  is  the  act  of  the  Crown,  and  as  a  matter  of 
history  and  of  present  practice  there  is  considerable  difference 
among  the  several  colonies  as  to  the  use  of  the  King's  name  in  their 
legislation.  The  Commonwealth  of  Australia  differs  from  the 
Dominion  of  Canada,  the  several  States  of  the  Commonwealth  and 
the  several  Provinces  of  Canada  differ  from  each  other.  In  some 
cases  (as  in  Victoria)  the  Crown  is  expressly  declared  to  be  a  part 
of  the  Legislature ;  in  others  (as  in  New  Zealand,  South  Australia, 
Tasmania,  and  the  Canadian  Provinces)  the  first  person  in  the 
legislative  authority  is  the  Governor  or  Lieutenant-Qovemor.  It 
will  hardly  be  contended  that  the  extent  of  the  powers  of  the  several 
Legislatures  depends  in  any  way  upon  these  divergences  in  their 
Constitution.  Indeed,  two  of  the  cases  in  which  the  Privy  Council 
has  most  emphatically  pronounced  in  favour  of  the  plenitude  of 
legislative  powers  were  from  India,  where  the  enacting  authority  is 
the  Governor-General  in  Council,  (Rep.  y.Burah^  3  App.  Cas.  889),  and 
Ontario,  where  the  Legislature  consists  of  a  Governor  and  one  House 
styled  the  Legislative  Assembly  of  Ontario  {Hodge  v.  The  Queen^  9  App. 
Cas.  1 1 7).  But  let  it  be  conceded,  whether  the  Crown  is  nominatim 
a  part  of  the  Colonial  Legislature  or  not,  and  whether  or  not  legis- 
lation proceeds  in  the  King's  name,  that  by  constitutional  tradition 
now  implied  in  every  case,  the  Governor  or  Lieutenant-CJovemor^ 
not  only  as  performing  Royal  functions  of  execution  or  administra- 
tion, but  as  constituting  the  Legislature,  is  merely  the  statutory 
representative  of  the  Sovereign  and  that  every  act  which  he  does 
in  relation  to  legislation  is  the  King's  act,  upon  a  principle  com- 
parable perhaps  with  the  familiar  constitutional  rule  which  requires 
that  most  of  the  Eling's  acts  of  government  should  be  done  through 
the  medium  of  some  Ministers  designated  therefor  by  law.  That 
analogy  itself  suggests  that  there  is  no  conclusiveness  in  the  {aud 
that  the  act  is  done  or  made  in  the  King's  name ;  the  question 
whether  the  act  was  one  which  the  King  could  lawfully  do  is  still 
left  for  judicial  determination.  The  Acts  of  Colonial  Legislatures 
(at  any  rate  in  the  Royal  or  Provincial  Colonies  which  have  been 
the  model  of  our  modem  governments)  were  assented  to  by  or  on 
behalf  of  the  King  through  our  whole  colonial  history,  yet  no 
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scruple  was  felt  in  restricting  the  power  of  that  legislation  to  narrow 
limits,  as  much  legislation  of  the  Imperial  Parliament  shows  ^.  It 
was  not  until  the  Colonial  Laws  Validity  Act^  1865,  that  a  colonial 
statute  ceased,  in  theory  at  any  rate,  to  be  impeachable  on  the 
groiind  that  it  was  'repugnant  to  the  laws  of  England,'  in  the 
sense  of  being  opposed  to  fundamental  principles  of  English  law 
and  justice. 

The  statement  of  their  Lordships  that,  save  in  the  one  case  of 
repugnancy  to  the  provisions  of  an  Imperial  Act  extending  to  the 
colony,  there  is  no  authority  by  which  the  validity  of  a  Colonial 
Act  can  be  impeached^  is  either  too  absolute  or  a  mere  truism.  As 
Colonial  Constitutions  are  (with  rare  exceptions)  directly  or  in- 
directly established  by  Imperial  Acts,  it  is  in  a  sense  true  to  say 
that  the  attempt  to  exercise  any  power  withheld  or  not  granted  by 
the  Constitution  is  repugnant  to  an  Imperial  Act  extending  to  the 
colony.  Such  an  assertion  tells  one  nothing  as  to  the  actual 
extent  of  powers  conferred.  If,  on  the  other  hand,  it  is  meant  that 
a  Colonial  Legislature  has  plenary  power  over  all  matters — persons, 
things,  and  acts — save  so  far  as  the  operation  of  its  laws  may  be 
inconsistent  with  the  operation  of  paramount  legislation  relating 
thereto,  the  statement  certainly  requires  some  qualification. 

In  the  first  place,  it  is  settled  law  that  these  Legislatures  have 
some  limitation  upon,  their  power  from  the  fact  that  they  are  local 
and  territorial  Legislatui'es  merely.  A  rule  which  in  the  case  of 
Acts  of  the  Imperial  Parliament  is  a  rule  of  construction  merely, 
liable  to  be  displaced  by  a  sufficient  indication  of  contrary  inten« 
'  tion  ^,  is  in  the  case  of  an  Act  of  a  Colonial  Legislature  a  rule  of 
law  restraining  the  powers  of  the  body  and  sanctioned  not  merely 
by  the  refusal  of  foreign  Courts  to  recognize  rights  acquired  or  acts 
done  under  it,  but  by  the  refusal  of  the  Courts  of  the  Colony  itself 
to  treat  the  enactment  as  valid.  The  exact  application  of  this 
limitation  is  a  difficult  and  doubtful  matter ;  but  at  any  rate  it 
prevents  a  Colonial  Legislature  from  declaring  criminal,  and  con<* 
ferring  on  its  courts  punitive  jurisdiction  over,  acts  committed 
beyond  its  territory  (Macleod  y.  A.'G./or  N.S.JT.  [1891]  A.C.  455). 

Various  subjects  also  have  been  deemed  either  from  their  very 
nature  or  from  their  history  to  be  so  far  imperial  in  their  character 
as  not  to  be  within  the  competence  of  a  Colonial  Legislature  under 
a  merely  general  grant  of  powers  j  and  have  been  the  subject 
of  special  grant  from  time  to  time.  I^avigation  and  shipping 
(which  still  presents  many  difficult  problems  of  constitutional  law) 

^  For  example,  see  Moore's  Constitution  of  the  Commonwealth  of  Australia, 
pp.  5-1 1. 
^  See  Moore,  Commonwealth  of  Australia,  pp.  7-1 1. 
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naturalization,  extradition,  and  defence  may  be  mentioned  ^.  If  the 
view  long  acted  upon  by  those  responsible  for  Imperial  legislation 
were  sound,  its  effect  does  not  appear  to  be  altered  by  the  Colonial 
Laws  Validity  Act,  1865,  s.  3.  That  section  provided  that  'no 
Colonial  law  shall  be  or  be  deemed  to  have  been  void  or  inopera- 
tive on  the  ground  of  repugnancy  to  the  law  of  England,  unless  the 
same  shall  be  repugnant  to  the  provisions  of  some  such  Act  of 
Parliament,  Order  or  Regulation  as  aforesaid,'  i.  e.  extending  to  the 
Colony  in  question.  The  section  therefore  only  enlarges  the  power 
of  the  Colonial  Legislatures  in  one  direction.  It  deals  with  a 
known  and  specific  ground  of  objection,  and  can  hardly  be  read 
as  though  the  limiting  words  '  on  the  ground  of  repugnancy  to  the 
law  of  England '  were  omitted. 

What  exactly  are  the  limitations  upon  the  powers  of  the  Colonial 
Legislatures  is  a  matter  upon  which  one  may  hesitate  to  express 
any  opinion,  but  most  of  all  an  opinion  which  declares  there  are 
none.  Once  at  least  the  Privy  Council  has  expressed  an  opinion 
that  certain  acts  of  subordinate  Legislatures  would  be  beyond  their 
powers.  In  Met;,  v.  J3uraA  (1875)  3  App.  Cas.  at  p.  105  their  Lordships 
<  agree  that  the  Governor-General  in  Council  could  not  by  any  form 
of  enactment  create  in  India  and  arm  with  general  legislative 
authority  a  new  legislative  power  not  created  or  authorised  by 
the  Councils  Act.'  It  is  true  that  a  '  representative  L^^lature ' 
has  under  the  Colonial  Laws  Validity  Act,  1865,  s.  5,  power  to 
make  laws  '  respecting  the  constitution,  powers,  and  Procedure  of 
such  Legislature,'  but  this  would  hardly  exempt  it  from  the  limita- 
tion just  expressed.  If  the  Constitution,  or  any  Imperial  Act, 
require  legislation  to  be  passed  in  a  particular  way,  the  fiulure  to 
observe  these  forms  would  be  fatal  to  the  validity  to  an  Act  even 
though  it  were  assented  to  by  the  Governor  in  the  King's  name. 

If  their  Lordships  be  taken  to  refer  not  to  the  Royal  assent 
which  is  given  by  the  Governor^  but  to  the  power  of  the  Crown  to 
allow  or  disallow  a  statute  when  so  assented  to,  the  answer  is  that 
in  the  end  the  statute  can  be  no  more  than  an  Act  of  the  Colonial 
Legislature  to  which  power  has  been  given  to  make  laws ;  and  that 
we  have  never  recognized  any  difference  in  the  force  and  obligation 
of  statutes  before  and  after  the  Royal  allowance,  nor  has  it  been  sup- 
posed that  there  is  any  difference  in  legal  quality  between  statutes 
which  are  ^  allowed '  and  those  which  are  '  left  to  their  operation.' 

The  unassailable  chaiacter  of  Colonial  Legislation  is  imputed  by 
their  Lordships  to  the  fact  that  when  it  is  assented  to  by  the  Crown, 
it  '  becomes  an  Act  of  Parliament  as  much  as  any  Imperial  Act, 

^  See  Moore's  Commonwealth  of  Australia,  pp.  9-11 ;  Jenkyns,  British  Rule  and 
Jnriadiotion,  pp.  70,  71. 
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though  the  elements  by  which  it  is  authorised  are  different/  It  is 
not  quite  clear  what  this  means.  If  it  means  that  the  Act  becomes 
to  all  intents  an  Act  of  the  Imperial  Parliament,  then  it  is  incon- 
sistent with  the  well-established  constitutional  doctrine  that 
Colonial  Legislatures  are  not  the  instruments  or  delegates  of  the 
Imperial  Parliament  any  more  than  in  the  days  of  constitutions  by 
charter  or  letters  patent  they  were  the  delegates  of  the  Crown. 
This  has  been  insisted  upon  when  it  has  been  sought  to  limit  the 
powers  of  Colonial  Legislatures  by  arguments  drawn  from  the 
nature  of  delegation( Jfe^.  v.  BuraA^  3-^PP« Gas.  Sgg,I[odff6  v.  TAe  Queen^ 
9  App.  Cas.  iiy  ^Powell  V.Apollo  Candle  Co.^  10  App.  Cas.  a  88).  It  must 
be  equally  true  when  the  same  principle  would  extend  the  authority 
of  the  body.  If  the  expression  of  their  Lordships  is  intended  to 
impute  anything  to  the  designation  '  Parliament '  as  applied  to  a 
Colonial  Legislature,  it  will  be  hard  indeed  to  show  that  there  is 
any  change  of  legal  nature  by  the  assumption  of  a  new  name.  The 
Imperial  Parliament  has  created  two  Parliaments  nominatitn — for 
the  Dominion  of  Canada  and  the  Commonwealth  of  Australia.  In 
the  self-governing  colonies,  the  Legislatures  have  commonly  as- 
sumed the  title  of  '  Parliament '  (as  did  the  Legislature  of  Victoria 
in  1857) — and  the  designation  is  not  without  significance,  for  it 
coincides  with  the  establishment  of  that  system  of  relations  be- 
tween the  executive  and  the  Legislature  which  we  know  by  the 
name  of  Parliamentary  Government.  But  the  significance  is  political 
mther  than  legal ;  and  they  add  no  cubit  to  their  legal  stature  by 
their  more  dignified  designation.  They  remain  *  Colonial  Legis- 
latures,' with  whatever  that  implies  of  subordination  and  limitation 
of  powers,  and  apart  therefrom  their  peculiar  status  is  marked  by 
the  rule  that  the  lex  et  consueiudo  Parliamenti  is  no  part  of  their 
prerogative.  If  reference  be  made  to  the  cases  (already  cited)  in 
which  the  Privy  Council  has  declared  the  plenitude  of  the  powers 
of  a  Colonial  Legislature,  it  will  be  seen  that  the  description  is 
qualitative  rather  than  quantitative ;  it  assumes  the  existence  of 
power  over  a  given  matter  and  then  proceeds  to  describe  its  nature, 
which  in  fullness  of  discretion  concerning  the  mode  of  its  exercise 
is  likened  to  the  power  of  the  Imperial  Parliament. 

The  subject-matter  of  their  Lordships'  comparison  is  Colonial 
and  American  Legislatures,  and  it  is  right  to  point  out — ^though  it 
is  not  adverted  to  in  the  judgment  and  does  not  appear  to  have 
been  in  the  minds  of  their  Lordships — that  the  powers  of  Legis- 
latures do  stand  in  a  somewhat  different  relation  to  self-government 
in  the  two  systems.  In  the  case  of  the  colonies  there  has  been 
little  idealization  of  the  community.  We  know  that  the  colony 
has  its  juristic  personality  in  the  Crown,  it  is  no  cjorporation 
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aggregate.  Similarly,  such  political  power  as  has  been  conferred 
upon  the  colony  has  not  been  conferred  upon  the  people  thereof  as 
a  quasi-sovereign  political  community,  it  has  been  conferred  upon 
the  legislative  body  created  by  the  Constitution,  which  in  point  of 
law  bears  within  itself  whatever  power  of  self-government  the 
colony  enjoys,  and  is  legally  quasi-sovereign  with  a  political 
quasi-sovereign  behind  it,  i.  e.  the  electoral  body  of  the  colony. 

In  this  of  course  there  is  an  analogy  to  the  position  of  the  Imperial 
Parliament  in  the  United  Kingdom  with  its  legal  sovereignty,  and 
the  political  sovereignty  of  the  electorate  in  the  background.  In  the 
States  of  the  American  Union,  on  the  other  hand,  sovereignty  is 
never  imputed  to  any  organ  of  government  but  solely  to  the  people. 
Hence  the  Legislature  not  less  than  the  executive  is  a  mere  emana- 
tion from  the  sovereignty  of  the  people.  Legal  and  political  quasi- 
sovereignty  coincide  in  the  people  of  the  State  ;  the  State  Legislature 
possesses  neither.  This  state  of  things  was  due  principally  to  the 
political  theories  which  attended  the  revolution  and  might  easily 
have  had  small  practical  effect  but  for  the  fact  that  it  was  vindi- 
cated— not  without  struggle — by  the  action  of  the  Courts  in 
refusing  to  recognize  and  enforce  Acts  of  the  Legislature  which  were 
in  excess  of  the  powers  granted  to  the  Legislature  by  the  State 
Constitution.  It  is  not  too  much  to  say  that  this  action  of  the 
Courts  was  the  direct  result  of  the  old  colonial  system  and  of  the 
application  of  EngHsh  legal  ideas.  '  Back  of  every  Colonial  Legis- 
lature was  the  superior  authority  of  its  charter  or  Imperial  law, 
an  authority  which  the  Courts  were  bound  to  vindicate.  The 
revolution  was  regai'ded  simply  as  a  transmission  of  this  supremacy 
from  the  Crown  and  the  Imperial  Parliament  to  the  people  acting 
through  the  State  Constitution ;  there  was  no  reason  why  it  should 
alter  the  character  of  the  Legislature.  The  passion  for  constitutional 
revision  in  most  of  the  States,  the  tendency  to  put  all  sorts  of 
unconnected  matters  under  *  the  guarantee  of  the  Constitution,'  i.  e. 
beyond  the  reach  of  the  Legislature,  and  the  manifest  distrust  of 
the  Legislature  which  the  legal  sovereign  has  thereby  displayed, 
has  led  the  Courts  in  later  times  to  take  narrower  views  of  legis- 
lative power  than  are  familiar  to  English  lawyers.  But  this 
tendency  is  comparatively  modem ;  it  had  not  disclosed  itself  in 
any  marked  way  when  the  Supi-eme  Court  decided  M'CuUoch 
V.  Maryland  in  1819 ;  and  the  limitations  upon  State  power  implied 
in  that  case  extend  of  course  as  much  to  the  acts  of  the  quasi- 
sovereign  State  'back  of  the  Legislature  as  to  the  Acts  of  the 
Legislature.  It  does  not  seem  that  from  the  difference  adverted  to 
between  the  modem  State  Legislature  in  America  and  the  modem 
Colonial  Legislature  in  the  British  Empire  we  can  discover  any 
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difference  in  principle  which  would  affect  thej)otce7'  of  the  tribunals 
to  question  the  validity  of  their  enactments,  though  the  different 
tribunals  might  and  no  doubt  do  follow  different  rules  in  their 
exercise  of  the  power.  When  countries  like  the  Australian  States 
pass  from  a  unified  Government  such  as  they  severally  enjoyed 
before  Federation  to  a  Qovemment  of  distributed  powers  which  is 
of  the  essence  of  a  federal  system,  occasions  must  frequently  arise 
for  the  exercise  of  this  power  of  the  tribunals,  and  they  have  then 
to  work  out  a  set  of  rules  for  its  exercise.  In  the  application  of 
that  power,  the  history  of  their  country  and  the  political  r^me  to 
which  they  have  been  accustomed  will  no  doubt  be  influential ;  but 
at  the  same  time  the  existence  of  two  competing  Governments  will 
require  that  the  powers  of  each  should  submit  to  some  modification 
if  scope  is  to  be  given  to  undoubted  powers  of  the  other.  This 
almost  necessarily  involves  something  of  implication  in  the  construc- 
tion of  the  Constitution,  as  the  Privy  Council  has  clearly  pointed  out 
in  Canadian  cases.  (See  Citizens  Insurance  Co.  v.  Parsons  (1881)  7 
App.Ca8.96,at  p.  no  ;  Russell y.TAe  Queenly  App.Cas.  829,  at  p.  839.) 
If  the  observations  of  their  Lordships  in  regard  to  Acts  of 
Colonial  Legislatures  are  exceptionable,  their  description  of  the 
American  Union  is  contained  in  expressions  so  unhappy  that  it 
is  necessary  to  wrest  them  from  their  ordinary''  meaning  if  we  are 
to  make  them  consistent  with  the  elementary  facts  of  American 
constitutional  law.    They  say  : 

'  The  American  Union,  on  the  other  hand,  has  ei*ected  a  tribunal 
which  possesses  jurisdiction  to  annul  a  statute  upon  the  ground 
that  it  is  unconstitutional.  But  in  the  British  Constitution,  though 
sometimes  the  phrase  "unconstitutional'*  is  used  to  describe  a 
statute  which,  though  within  the  legal  power  of  the  Legislature 
to  enact,  is  contrary  to  the  tone  and  spirit  of  our  institutions,  and 
to  condemn  the  statesmanship  which  has  advised  the  enactment 
of  such  a  law,  still,  notwithstfmding  such  condemnation,  the  statute 
in  question  is  the  law  and  must  be  obeyed.  It  is  obvious  that 
there  is  no  such  analogy  between  the  two  systems  of  jurisdiction 
as  the  learned  Chief  Justice  suggests/ 

Now,  all  this  savours  mightily  of  certain  notions  about  the 
American  Constitution  once  current  in  England,  but  (one  had  hoped) 
dispelled  for  ever  amongst  statesmen  and  lawyers  since  the  publi- 
cation of  Mr.  Bryce's  American  Commonwealth  in  1888.  There  is 
a  well-known  passage  in  that  work  which  so  aptly  describes  the 
heresy  and  so  clearly  sets  out  the  true  faith,  that  one  need  do  no 
more  than  cite  it : 

'  There  is  a  story  told  of  an  intelligent  Englishman  who 
having  heard  that  the  Supreme  Federal  Court  was  created  to 
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a  policy  of  general  observance  throughout  the  Empire.  The  incon- 
veniences attending  its  use  are  so  gi-eat  that  it  cannot  often  be 
used'  (Jenkyns,  British  Jurisdiction  beyond  the  Seas,  p.  i5). 

The  determination  of  disputes  between  the  several  organs  amongst 
which  the  Government  of  any  self-governing  part  of  His  Majesty's 
dominions  is  divided  has  never  been  considered  an  imperial  matter 
save  in  the  very  last  resort  or  where  the  parties  have  joined  in 
a  submission  of  a  dispute  to  the  Ci*own  and  have  agreed  to  abide 
by  its  decision  (for  illustrations  see  Todd's  Parliamentary  Govern- 
ment in  the  Colonies,  pp.  200,  &c.).  Any  other  practice  would 
involve  the  Imperial  Government  in  constant  interference  with  the 
domestic  concerns  of  the  colonies,  and  would  reduce  immeasurably 
the  self-government  which  the  colonies  enjoy.  The  constitutional 
understandings  and  practices  which  govern  the  exercise  of  the 
power  of  the  Crown  are  nowhere  better  understood  than  in 
Australia,  and  it  is  not  to  be  supposed  that  after  50  years  experi- 
ence the  colonies  intended  by  the  Act  of  Federation  to  countenance 
a  new  and  indefinite  extension  of  that  exercise.  The  whole  scheme 
of  federation  was  notoriously  founded  in  an  intention  to  *  enlarge 
the  powers  of  self-government  of  the  people  of  Australasia,*  as  was 
declared  by  the  National  Australasian  Convention  in  the  resolutions 
adopted  preparatory  to  the  considei-ation  of  the  Draft  Constitution 
(Convention  Debates,  Adelaide,  1897,  p.  394).  It  was  no  part  of 
the  intention  of  the  Constitution  to  alter  the  relations  between  the 
Imperial  Government  and  the  people  of  Australia  and  to  bring  their 
affairs  whether  exercised  in  the  Commonwealth  or  State  Government 
under  an  increased  control  of  the  Imperial  Government. 

The  Constitution  itself  contains  significant  evidence  that  the 
authors  of  the  federal  system  regarded  the  determination  of  con- 
stitutional disputes  in  Australia  as  an  essential  part  of  Australian 
self-government,  in  the  express  provision  of  s.  74,  that 

'no  appeal  shall  be  permitted  to  the  Queen  in  Council  from 
a  decision  of  the  High  Court  upon  any  question  howsoever  arising 
as  to  the  limits  inter  se  of  the  constitutional  powers  of  the  Common- 
wealth, and  those  of  any  State  or  States,  or  as  to  the  limits  infer  se 
of  the  constitutional  powers  of  any  two  or  more  States.' 

If  there  is  this  jealousy  of  external  interference  when  the  matter 
is  one  for  judicial  determination,  it  would  not  be  reasonable  to 
impute  to  the  Convention,  the  people  of  Australia,  or  the  Imperial 
Parliament  an  intention  to  cast  upon  the  Crown  through  the  power 
of  disallowiDg  statutes  the  novel  arbitrament  of  political  controver- 
sies as  to  the  exercise  of  power  by  one  or  other  of  the  Governments 
in  Australia.     In  every  Federal  Constitution  there  is  much  friction, 
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and  the  authority,  whatever  it  be,  charged  with  the  duty  of  reconcil- 
ing conflict  will  not  rai*ely  be  appealed  to.  The  political  adjustment 
of  these  difficulties  requires  an  intimate  knowledge  of  internal 
conditions  which  no  external  authority  can  possess.  Whether  a 
given  Act  of  one  Legislature  does  or  does  not  impair  the  operations 
of  the  other  Government,  and  to  what  extent,  whether  it  is  or  is 
not  an  abuse  of  power — these  are  difficult  and  delicate  matters 
which  the  Imperial  Government  has  not  the  means  of  determining 
with  any  certainty,  and  which  we  may  be  sure  it  would  be  loth  to 
undertake.  To  this  we  must  add  the  clumsiness  of  the  machinery, 
if  the  term  may  be  used  without  disrespect.  To  take  the  case  under 
consideration  as  an  example.  The  Income  Tax  Act  of  Victoria 
providing  for  the  financial  requirements  of  the  current  year  is  held 
to  extend  to  the  salaries  of  Federal  officials:  that  is  the  sole 
grievance.  But  according  to  the  view  in  question  which  treats  the 
Crown  as  the  sole  means  of  protection,  the  only  remedy  would  be 
the  disallowance  of  the  whole  Act,  for  the  Crown  has  no  power  of 
amendment.  Such  a  case  would  be  typical,  since  interference  is 
likely  to  arise  less  from  direct  attack  than  from  the  operation  of 
statutes  upon  Government  operations  inter  eeteras.  All  these  diffi- 
culties and  embarrassments  are  avoided  if  instead  of  treating  the 
questions  between  Commonwealth  and  States  as  political  ques- 
tions depending  upon  the  actual  mode  of  exercising  powers  of 
each  and  the  view  taken  of  such  exercise  by  Imperial  Ministers,  we 
construe  the  power  of  each  Government  as  ceasing  where  it  would 
control  or  interfei'e  with  the  agents,  instruments,  or  operations  of  the 
other.  The  question  then  becomes  a  pure  question  of  law  within 
the  jurisdiction  of  the  ordinaiy  Courts,  by  whom  it  may  be  deter- 
mined without  raising  the  jealousy,  sometimes  the  passion,  which 
would  be  likely  to  attend  the  political  intervention  of  the  Crown. 
The  significance  which  the  Supreme  Court  of  Victoria  attaches  to 
the  Crown's  power  of  disallowance  would  turn  a  power  given  for 
the  sake  of  imperial  unity  into  a  channel  certain  to  provoke  discord 
between  the  Imperial  and  Colonial  Governments. 

If  these  considerations  apply  to  the  protection  alleged  to  be 
afforded  by  the  power  of  the  Crown,  they  apply  with  greater  force 
to  the  suggestion  which  has  sometimes  been  made  of  the  security 
affi>rded  by  the  supremacy  of  the  Imperial  Parliament  over  the 
Governments.  As  early  as  1838,  before  the  introduction  of  respon* 
sible  government  in  any  Colony,  the  Secretary  of  State  wrote  to 
the  Lieutenant-Gk)ve]iior  of  Upper  Canada  that 

'  Parliamentary  legislation  on  any  matter  of  exclusively  internal 
concern  in  any  British  Colony  is  as  a  general  rule  unconstitutional. 
It  is  a  right  the  exercise  of  which  is  reserved  for  extreme  cases  in 
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which  necessity  at  once  creates  and  justifies  the  exception'  (Todd, 
Parliamentary  Government  in  the  Colonies,  p.  216). 

Nearly  ihiiiy  years  ago,  in  the  course  of  a  dispute  between  the 
Legislative  Council  and  Legislative  Assembly  of  Victoria  which 
more  than  once  suspended  the  ordinary  machinery  of  government, 
the  Secretary  of  State  deprecated  a  resort  to  the  intervention  of 
Parliament,  and  expressed  the  opinion  that  such  a  resort  would 
constitute  a  grave  reflection  on  the  political  capacity  of  the  dis- 
putants (Todd,  Parliamentary  Government  in  the  Colonies, 
pp.  745-6).  It  cannot  be  supposed  that  the  years  that  have  passed 
since  1878  have  made  conditions  more  favourable  to  Parliamentary 
interfei'ence,  or  that  the  Lnperial  Parliament  would  interfere  more 
lightly  between  the  Commonwealth  and  State  Governments  than 
between  the  several  organs  of  the  Victorian  Government. 

Whatever  be  the  true  view  of  the  ratio  decidefuli  of  the  Privy 
Council,  it  must  be  upon  this  imperial  intervention  that  their 
Lordships  rely  for  the  settlement  in  the  last  resort  of  conflicts 
between  the  two  Governments  not  provided  for  by  s.  109  of  the 
Federal  Constitution.  Have  the  States  imposed  an  income  tax  of 
10s.  in  the  £  upon  Federal  public  servants  exclusively,  or  harried 
the  departments  of  the  Attorney-General  or  the  Minister  for  Home 
Affairs  (these  are  not  'transferred  departments'  and  thei'efore 
are  not  within  the  provisions  of  s.  52  which  gives  exclusive  power 
to  the  Federal  Parliament  over  such  departments)  by  vexatious 
legislation;  or  has  either  Government  imposed  a  tax  upon  the 
judicial  process  of  the  other — in  any  such  case  the  only  appeal  can 
be  to  the  Imperial  Government  in  its  political  capacity. 

It  is  submitted  that  whether  the  matter  is  approached  from  the 
point  of  view  of  the  Privy  Council  or  of  the  Supreme  Court  of 
Victoria  it  is  not  a  sound  opinion  that  imperial  intervention  is 
available  for  the  adjustment  of  the  manifold  disputes  which  may 
arise  between  Commonwealth  and  States  as  to  their  powera,  or 
that  such  disputes  are  to  be  allowed  to  remain  without  settlement 
until  they  have  reached  so  acute  a  stage  as  to  involve  a  breakdown 
in  the  whole  machinery  of  Australian  government,  a  stage  at 
which  the  remedy  proposed  is  only  too  likely  to  prove  no  remedy 
at  alL  As  was  said  by  O'Connor  J.  in  Municipal  Council  of  Sydney 
V.  CommofiwealtA^  C.  L.  R.  p.  216:  'We  must  have  ordinary  and 
everyday  working  checks,  not  revolutionary  ones.  In  that  view, 
the  Ameiican  doctrine  applies  in  full  force.' 

The  writer  does  not  desire  to  discuss  here  more  particularly  the 
question  whether  the  principle  of  M'Culloch  v.  Maryland  is  applicable 
to  the  Australian  Constitutions ;  he  realizes  the  force  of  arguments 
drawn  from  the  particular  provision  made  in  various  respects  for 


Oct.  1907.]     Privy  Council  and  the  Australian  Constitution.    389 

the  regulation  of  the  relations  of  Commonwealth  and  States ;  and 
he  pointed  out  some  .years  ago  that  great  care  must  be  shown  in 
the  application  of  American  authorities  dealing  with  the  exercise  of 
legislative  power  ^.  He  offers  no  opinion  on  the  question  whether 
the  principle  of  M'Cidloeh  y.  Maryland  is  properly  applicable  to  the 
exemption  of  the  salaries  of  officers  of  one  Qovemment  from  taxa- 
tion by  the  other.  The  object  of  this  paper  has  been  to  call  atten- 
tion to  the  very  unsatisfactory  manner  in  which  this  case  has  been 
disposed  of,  whether  the  actual  decision  is  right  or  wrong.  It  is 
impossible  not  to  feel  grave  anxiety  when  a  matter  of  so  great 
importance  in  shaping  the  political  destinies  of  the  Commonwealth 
is  dealt  with  upon  grounds  so  unconvincing  and  so  exceptionable 
even  in  elementary  matters  of  constitutional  law. 

A  word  must  be  added  as  to  the  relations  of  the  Privy  Council 
and  the  High  Court  of  Australia,  and  the  dilemma  which  has  arisen 
in  consequence  of  their  conflicting  decisions.  It  was  argued  before 
the  Privy  Council  that  the  present  appeal,  being  as  it  undoubtedly 
was  in  substance  an  appeal  from  the  decision  of  the  High  Court  in 
Deaiin  v.  Webb,  was  within  the  prohibition  of  s.  74  and  could  not 
be  entertained,  notwithstanding  that  in  form  it  was  an  appeal  from 
the  judgment  of  the  Supreme  Couiii  of  Victoria.  Alternatively  it 
was  argued  that  if  the  appeal  could  be  entertained,  the  Privy 
Council  could  adjudicate  only  on  condition  of  accepting  the  law 
laid  down  by  the  High  Court  on  the  constitutional  question.  Both 
arguments  were  supported  by  the  consideration  that  if  the  appeal 
was  entertained  at  large,  the  express  protection  of  s.  74  would  be 
brought  to  nought,  as  the  course  followed  in  this  matter — ^the 
initiation  of  fresh  proceedings  in  a  State  Court — would  enable  any 
constitutional  decision  of  the  High  Court  to  be  brought  under 
review.  Their  Lordships  by  their  decision  must  be  taken  to  have 
negatived  these  contentions  ;  and  we  are  now  face  to  face  with  the 
interesting  question  whether  the  High  Court  is  bound  by  the  Privy 
Council  decision.  It  may  be  claimed  that  in  as  much  as  the  Con- 
stitution makes  the  High  Court  a  final  Court  of  Appeal  in  this  class 
of  matter  except  so  fiar  as  that  Court  gives  leave  to  appeal  from  itself, 
it  is  intended  that  -it  should  exercise  its  own  independent  judgment 
thereon.  In  such  a  case  the  judgment  of  the  Privy  Council  as 
head  of  a  different  hierarchy  of  Courts  would  be  entitled  to  respectful 
consideration  but  would  be  no  more  than  persuasive  authority. 
The  matter  does  not  appear  to  be  so  clear  as  to  be  unworthy  of 
argument ;  and  it  is  believed  that  the  High  Court  will  shortly  be 
asked  to  consider  the  position. 

W.  Harrison  Moobe. 

^  Moore,  CoiiBtitution  of  the  Commonwealth  of  Australia,  p.  179. 
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rOVNG  V.  GROTE. 

T^OUNGy.  GROTE ^  has  afforded  matter  for  controversy  to  many 
generations  of  lawyers.  Why  it  was  decided,  and  on  what 
grounds,  whether  rightly  decided  or  by  misadventure,  whether  some 
other  case  was  distinguishable  or  was  within  its  principle  and,  inter- 
minable inquiry,  what  (if  any)  is  its  principle: — ^these  and  the  like 
questions  have  been  discussed  for  the  best  part  of  a  century.  Yet 
now,  notwithstanding  that '  the  principle '  of  Toun^  v.  Grote  has  been 
approved  by  the  House  of  Lords  more  than  once,  and  has  been  sub- 
scribed to  by  the  Bench  of  Common  Law  judges  advising  the  House 
of  Loixls,  and  independently  by  many  of  the  most  eminent  of  them, 
the  soundness  of  the  decision,  in  any  aspect  or  almost  with  any 
limitation,  is  called  in  question  by  the  Privy  Council  judgment  in 
Colonial  Bank  ofAuslralasia  v.  MarnAall^,  This,  then,  affords  a  good 
opportunity  to  examine  the  authorities,  and  to  form  an  opinion  whether 
Colonial  Bank  of  Australasia  v.  Marshall  is  right,  or  whether  Young  v.  , 
Grote,or  any  particular  view  of  it,  is  supported  by  the  authorities  or 
by  recognized  principles  of  law. 

The  facts  in  Young  v.  Grote  are  simple : — A  customer  of  a  banker 
delivered  certain  printed  cheques  to  his  wife  signed  by  himself,  but 
with  blanks  which  he  instructed  his  wife  to  fill  up  according  as  his 
business  demanded.  She  directed  a  clerk  to  fill  up  one  with  the  words 
Jifty  pounds  two  shillings ;  this  he  did,  and  having  done  so  showed  it 
filled  up  to  the  wife ;  the  fifty  commenced  with  a  small  letter  and 
was  placed  in  the  middle  of  a  line.  The  figures  50  :  2  were  also 
placed  at  a  considerable  distance  from  the  printed  £.  She  then  told 
the  clerk  to  get  it  cashed ;  he  inserted  at  the  beginning  of  the  line 
in  which  the  word  fifty  was  written  the  words  Three  hundred  a$ul, 
and  the  figure  3  between  the  £  and  the  50.  This  was  paid  by 
the  bankers.  The  Court  of  Common  Pleas  held  that  the  customer 
must  bear  the  loss. 

These  facts  suggest  two  inquiries :  First,  whether,  as  an  incident 
arising  out  of  the  relation  of  banker  and  customer,  the  latter  owes 
his  bankei*  a  duty  in  drawing  cheques  not  to  give  facilities  for 
fraudulent  alteration.  Second,  whether,  assuming  the  duty,  the 
additional  circumstance  of  the  damage  through  breach  of  the  duty 
being  increased  by  a  criminal  act  of  a  third  person  has  any  and 
what  operation. 

»  (XS27)  4  Bing.  253 ;  29  R.  R.  553.  «  [1906]  A.  C.  559. 
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In  the  first  instance  there  was  a  disposition  to  treat  the  decision  as 
applicable  to  all  negotiable  instruments ;  gradually  it  has  come  to 
be  considered  to  be  limited  to  the  relation  of  banker  and  customer ; 
and  latterly  an  endeavour  has  been  made  to  get  rid  of  it  altogether 
by  the  bold  fiction  that  the  relation  between  a  customer  and  his 
banker  '  is  substantially  the  same  ^ '  with  that  of  the  acceptor  and 
the  subsequent  holder  of  a  bill. 

Best  C.J,  ^  very  plainly  said  in  giving  judgment :  *  We  decide 
here  on  the  ground  that  the  banker  has  been  misled  by  want  of 
proper  caution  on  the  part  of  his  customer.'  Yet  this  statement 
has  been  either  overlooked  or  disregarded,  and  conjecture  and  sug- 
gestion have  run  wild  in  assigning  and  demolishing  explanations 
vainly  tendered  as  satisfactory.  The  case  has  been  claimed  as  one 
illusi^tive  of  the  principle  of  estoppel — possibly  giving  to  the  word 
a  more  elastic  meaning  than  strictly  belongs  to  it ;  since  Lord  Cran* 
worth  C,  in  Orr  v.  Union  Bank  of  Scotland^,  while  saying  that  the 
ground  of  the  decision  was  estoppel,  yet  regards  the  result  as  satis- 
factory :  ^  the  customer's  neglect  of  due  caution  has  caused  his 
bankers  to  make  a  payment  on  a  forged  order,  he  shall  not  set  up 
against  them  the  invalidity  of  a  document  which  he  has  induced  them 
to  act  on  as  genuine ;'  that  is,  the  customer  was  guilty  of  negligence 
which  disentitled  him  to  recover ;  and  he  explains  that  this  is  his 
meaning  and  that  it  is  the  plaintiff's  negligence  which  disentitles  him 
in  British  Linen  Co.  v.  Caledonian  Insurance  Co.^  This  is  also  the  view 
of  Cockbum  C. J.^  The  case,  he  says, '  which  is  supposed  to  have 
established  this  doctrine  of  estoppel  by  reason  of  negligence,  when 
it  comes  to  be  more  closely  examined,  turns  out  to  have  been 
decided  without  reference  to  estoppel  at  all.  Neither  the  counsel 
in  ai'guing  that  case,  nor  the  judges  in  deciding  it,  refer  once  to 
the  doctrine  of  estoppel.'  The  conclusion  was,  the  learned  judge 
considered,  arrived  at  to  avoid  cii'cuity  of  action ;  since,  looked  at 
technically, '  the  customer  would  be  entitled  to  recover  from  the 
banker  the  amount  paid  on  such  a  cheque,  the  banker  having  no 
voucher  to  justify  the  payment ;  the  banker,  on  the  other  hand, 
would  be  entitled  to  recover  against  the  customer  for  the  loss 
sustained  through  the  negligence  of  the  latter®.'  This  view  has 
also  been  adopted  by  the  Court  of  Exchequer  in  Halifax  Union  v. 
Wheelfor^ht  ^,  and  by  the  Supreme  Court  of  Massachusetts  in  Green" 
field  Savings  Bank  v,  Stowell  ^. 

^  Cb/ontdZ  Bank  of  Australasia  ▼.  MarshaU  [xs)o6]  A.  G.  567. 

«  4  Bing.  259.  »  I  Maoq.  (H.  L.  Sc.)  533.  *  4  Macq.  (H.  L.  So.)  114. 

*  Swan  ▼.  Nofrth  British  Australasian  Go.,  a  H.  i  C.  iSo. 
«  Lc  190.  '  (1873)  £.  R.  10  Ex.  183. 

'123  Mass.  196,  25  Am.  R.  67 ;  Fordyee  v.  Kosminski,  4  Am.  St.  R.  18 ;  Burrows  y. 
Klunk,  14  Am.  St  R.  371. 
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Again,  in  £ani  of  Ireland  v.  Trustee9  of  Evans's  Charities  ^,  although 
Lord  Cranworth  mentions  estoppel  as  the  basis  of  the  dedsion, 
he  yet  hints  a  doubt  whether  the  facte  in  law  amount  to  estoppel, 
and  treats  negligence  as  the  foundation  of  the  liability.  Whether 
the  correct  formula  is  that  on  proof  of  negligence  in  the  transaction 
the  customer  is  estopped  from  saying  that  the  cheque  was  not  for 
£350 ;  or,  whether,  as  seems  simpler,  and  more  accurate,  on  proof 
that  through  the  customer's  negligence  in  the  performance  of  his 
duty  his  banker  has  lost  £300  which  he  thereby  becomes  entitled  to 
recover  from  his  customer,  would  ordinarily  be  immaterial,  since  the 
substantial  outcome  is  the  same — the  banker's  claim  is  based  on  the 
negligence  of  the  customer.  But  the  difference  in  these  modes  of 
possible  expression  has  been  used  to  discredit  Young  v.  Grote^  and  to 
explain  the  decision  on  the  ground  that  the  plaintiff  had  signed 
a  blank  cheque  (which,  by  the  way.  Lord  Esher  M.R.  ^  somewhat  sur- 
prisingly denies  to  be  '  a  case  of  estoppel  at  all '),  a  ground  which  a 
view  of  the  facts  will  show  to  be  untrue. 

The  train  of  reasoning  during  this  phase  ran  thus.  Young  v. 
Grote  was  decided  on  estoppel.  The  plaintiff  signed  a  blank  cheque, 
and  so  authorized  the  filling  up  of  the  cheque  by  the  holder.  The 
plaintiff  is,  therefore,  estopped  from  denying  any  particular  filling 
up  to  be  by  his  authority  ;  and  so  no  negligence  is  needed  to  make 
him  liable  for  the  amount  filled  in ;  the  existence  of  duty  is  non- 
essential ;  so  that  Young  y.  Grote  is  no  authority  for  a  duty  existing 
as  between  customer  and  banker.  If  a  duty  was  found  to  exist 
between  customer  and  banker,  then  the  intervention  of  any  stages 
between  the  drawing  of  the  cheque  and  the  time  of  its  issue  became 
irrelevant ;  they  are  of  mere  domestic  concern.  The  only  time  to 
account  for  is  that  of  issue.  Now  the  arbitrator  '  finds  expressly 
that  he  [the  plaintiff^  was  guilty  of  negligence.'  Then  no  estoppel 
is  involved ;  the  case  is  the  contradictory  of  estoppel;  since  ^estoppel 
is  a  rule  of  evidence  which  prevents  a  man  from  saying  what  is 
true'^ ;  while  in  Young  v.  Grote  there  is  no  averment  whatever  that 
the  plaintiff  was  estopped  from  making ;  and  so  soon  as  the  whole 
truth  was  before  the  Court  the  facts  showed  that  the  loss  was 
caused  by  the  plaintiff's  own  failure  to  do  what  he  was  bound  to 
do:  to  indemnify  the  banker  from  the  consequences  of  his  own 
conduct;  and  he  was  not  fettered  by  any  arbitrary  assumption 
whatever. 

*  We  decide  here/  says  Bast  C.J.  *,  *  on  the  groimd  that  the  banker 

*  5  H.  L.  C.  389,  413.     See,  too,  per  Erie  C.  J.,  Ex  parte  Swan^  7  C.  B.  N.  S.  431. 
'  Scholfield  ▼.  Earl  of  Lmdetborough  [1895]  i  Q.  B.  543  ;  45  &  46  Vict.  c.  61,  ».  20. 

*  Per  Lindley  L.  J.,  Onvcard  Building  Society  v.  SmiUiaon  [1893]  1  Gh.  14. 

*  4  Bing.  359. 
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has  been  misled  by  want  of  proper  caution  on  the  part  of  his 
customer.'  The  ground  of  the  decision  is  negligence  of  the  plaintiff, 
and  to  make  negligence  there  must  be  duty  unperformed.  This 
appears  beyond  cavil  in  the  report  in  12  Moore,  C.  P.  484,  where 
Best  C.  J.  (490)  says, '  I  think  that  gross  negligence  may  fairly  be 
imputed  to  Young  or  his  agent,  and  that  the  bankers,  who  have 
been  misled  by  his  want  of  caution,  and  thus  induced  to  pay  the 
money,  are  not  liable  to  be  called  on  to  make  good  the  loss.'  Park  J. 
(491)  thinks  'he  was  guilty  of  gross  negligence*;  Burrough  J. 
says, '  the  drawer  of  the  cheque  being  the  sole  cause  of  the  fraud ' ; 
and  Ghiselee  J.  says, '  the  drawer  was  guilty  of  gross  negligence/ 

But  more  extraordinary  than  the  baseless  assumption  of  estoppel 
as  the  reason  of  the  decision  is  the  view  which  commended 
itself  to  the  High  Court  of  Australia  ^ :  '  It  is  impossible  to  regard 
the  judgment  as  anything  more  than  a  decision  upon  the  fieMsts 
of  the  particular  case ' ;  implying  that  that  being  so,  no  rule  of 
law  is  involved.  This  might  have  been  a  possible  solution  had 
the  decision  been  for  the  plaintiff,  on  the  ground  that  he  was 
under  no  duty  to  his  banker:  but  is  impossible  in  the  circum- 
stances since  the  judgment  on  the  facts  implies  a  rule  of  law 
to  which  the  facts  are  subordinated.  The  decision  is  that  the 
plaintiff  has  violated  a  rule  of  law  binding  on  him. 

The  C.  J.  has  here  entangled  himself  in  a  snare  usuaUy  avoided 
by  all  but  the  most  unwary.  He  fails  to  appreciate  the  different 
signification  of  an  a£Srmative  proposition  and  a  negative :  to  dis- 
criminate what  is  involved  in  the  proposition  i^  is  ^  as  contrasted 
with  the  proposition  No  A  is  B.  The  former  concludes  that  not- 
withstanding any  peculiarity  of  the  facts  of  A,  B  also  must  exist, 
and  A  \R2k  case  in  which  it  exists.  The  latter  merely  says  that  no 
A  is  within  B^  and  passes  no  kind  of  judgment  whether  B  does  or 
does  not  exist ;  A  is  not  a  case  under  it.  Toung  v.  Grote  involves 
affirmative  propositions ;  there  is  a  legal  duty ;  this  is  a  case  under 
the  rule.     Griffith  C.  J.  confounds  them  with  negative  ones. 

But  to  appreciate  exactly  the  proposition  Young  v.  Grote  involves 
and  the  authority  it  has,  a  collection  of  the  cases  wherein  it  has  been 
discussed  may  be  made  with  advantage,  and  reviewed  in  their  order. 
The  chief  is  Bank  of  Ireland  v.  Trustees  of  Evans's  Charities^  where  Parke 
B.^,  delivering  the  opinion  of  the  common  law  judges  to  the  House  of 
Lords,  says  that  in  Young  v.  Grote  *  it  was  held  to  have  been  the 
£ault  of  the  drawer  of  the  cheque  that  he  misled  the  banker  on 
whom  it  was  drawn  by  want  of  proper  caution  in  the  mode  of  draw- 
ing the  cheque,  which  admitted  of  easy  interpolation,  and  conse- 

*  I  Ck>mmonwealth  L.  R.  63a,  per  Griffith  C.  J.,  651. 
"  (1855)  5  H.  L.  C.  410. 
yOL.  XXUl.  D  d 
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quenily,  that  the  drawer,  haying  thus  caused  the  banker  to  pay  the 
forged  cheque  by  his  own  neglect  in  the  mode  of  drawing  the 
cheque  itself^  could  not  complain  of  that  payment  ^ ' ;  that  is,  there 
was  negligence. 

Previously  to  this  the  reporter  in  Queen's  Bench  Reports  had 
attributed  to  Parke  B.,  deUvering  his  oral  judgment  in  the 
Exchequer  Chamber  in  RabarU  v.  Tucker  ^  the  statement '  that  in 
Young  ▼.  Grote  '  the  customer  had  by  signing  a  blank  cheque  given 
authority  to  any  person  in  whose  hands  it  was  to  fill  up  the  cheque 
in  whatever  way  the  blank  permitted.'  It  is  nevertheless  by  no 
means  certain  that  Parke  B.'s  words  are  given  with  accuracy ;  for 
in  the  report  in  15  Jur.  988  the  words  attributed  to  him  are :  '  In 
that  case  [Young  v.  Orote]  there  was  negligence  in  the  drawing  of 
the  cheque  itself,  which  was  the  authority  given  by  the  drawers  to 
the  bank ' ;  while  in  the  report  in  %o  L.  J.  Q.  B.  273,  the  words  are : 
'  There  [in  Young  v.  Groie]  the  Court  held  that  the  cheque  was  drawn 
in  so  n^ligent  a  way  as  to  facilitate  the  forgery  and  to  exonerate 
the  banker  from  liability  to  his  customer  for  paying  the  amount. 
They,  in  truth,  consider  that  he,  as  it  were,  gave  authority  to  the 
party  to  fill  up  the  cheque  in  the  way  it  was  filled  up.'  Yet  if  these 
words  are  accurately  given  they  are  out  of  accord  with  the  facte ;  for 
the  cheque,  the  cause  of  the  trouble,  was  never  issued  as  an  imper- 
fect instrument.  After  it  was  filled  up  as  intended,  it  was  in  the  pos- 
session of  the  wife ;  and  was  not  till  then  issued  by  her,  and  when 
issued  was  a  completed  instrument ;  or  at  any  rate  they  are  overborne 
by  Parke  B.'s  words  when  delivering  the  opinion  of  the  judges. 

In  Barker  v.  Sterne ^^  Pollock  C.B.  thus  comments:  'There  is 
a  case  where  a  customer  of  a  banker  on  leaving  home,  gave  to  his 
wife  several  blank  forms  of  cheques  signed  by  himself,  and  desired 
her  to  fill  them  up  according  to  the  exigency  of  his  business.  She 
filled  up  one  of  tiiem  so  carelessly  that  a  clerk  to  whom  she  de- 
livered it  was  enabled  to  alter  the  amount  to  a  larger  sum  in  such 
a  way  that  the  bankers  could  not  discover  the  alteration  and  they 
paid  it ;  it  was  held  that  the  loss  must  fall  on  the  drawer  as  it  was 
caused  by  his  negligence.  Now,  whether  the  better  ground  for  sup- 
porting that  decision  is  that  the  drawer  is  responsible  for  his  negli- 
gence, which  has  enabled  a  fraud  to  be  practised,  or  whether  it  be 
considered  that,  when  a  person  issues  a  document  of  that  kind,  the 
rest  of  the  world  must  judge  of  the  authority  to  fill  it  up  by  the  paper 

*  It  will  be  observed  that  this  expression  is  with  reference  to  the  question  of 
whether  the  negligence  was  proxtmote  or  rtmaie^  the  point  then  under  discussion, 
and  not  with  rega^  to  the  general  merits  of  the  case  ;  and  that  the  point  subse- 
quently taken,  that  the  negligence  to  be  effectual  had  to  work  through  the  operation 
of  a  crime  and  so  was  not  a  legal  consequence,  was  not  referred  to. 

>  16  Q.  B.  560.  >  1.C  580.  «  (1854)  9  Ex.  684,  686. 
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itself,  and  not  by  any  private  instructions,  it  is  nnneoessary  to 
inquire.  I  should  prefer  putting  it  on  the  latter  ground  ^'  It  may 
be  noted  that  the  Chief  Baron  assumes  the  fact  of  a  duty  existing ; 
for  where  no  duty,  there  is  no  negligence. 

In  Patent  Safety  Gun  Cotton  Co.  v.  WiUon  ^  the  statement  of  claim 
alleged  that  a  cheque  payable  to  the  order  of  the  plaintiffs  was 
stolen  from  them,  and  the  indorsement  of  their  name  forged  upon 
it,  and  that  it  came  into  the  possession  of  the  defendant,  who  con- 
verted it  to  his  own  use.  The  defendant  pleaded  that  the  plaintiflfis 
knowingly  employed  as  clerk  a  man  who  had  been  convicted  of  em- 
bezzlement and  was  a  notorious  thief;  that  the  derk  was  allowed 
access  to  the  rooms  where  the  plaintiffs'  letters  and  cheques  were 
kept,  and  was  empowered  and  permitted  to  receive  and  open  the  said 
letters  and  cheques,  and  to  witness  the  mode  in  which  the  plaintiffs 
indorsed  their  cheques;  that  the  derk  was  frequently  paid  his 
wages  by  the  duly  indorsed  cheques  of  the  plaintiffs,  and  was 
sometimes  employed  by  the  plaintiffs  to  indorse  cheques  payable  to 
their  order ;  that  the  cheque  in  question  was  taken  or  stolen  by  the 
derk,  who  thereupon  forged  the  indorsement,  and  then  procured 
one  Ey  who  had  no  notice  of  the  forgery  and  theft,  to  cash  the 
cheque ;  that  the  defendant  received  the  same,  with  other  cheques 
from  E,  without  notice  of  the  forgery  and  theft,  and  in  the  ordinary 
course  of  business  gave  full  value  therefor ;  that  by  their  careless- 
ness and  wilful  neglect  in  dealing  with  their  letters  and  cheques 
the  plaintiffs  did  not  discover  the  forgery  and  theft  for  a  consider- 
able time;  and  after  such  discovery  did  not  take  any  steps  to 
prevent  the  negotiation  of  the  cheque,  and  by  such  carelessness  and 
neglect  caused  the  defendant  to  become  a  bona  fide  holder  for  .value 
of  the  cheque  without  notice  of  the  forgery  and  theft.  The  plaintifiis 
demurred.  Grove  J.  overruled  the  demurrer,  which  was  allowed 
on  appeal.  Bramwell  L.  J.  had  '  a  difficulty  in  dealing  with  the 
proposition  that  those  facts  afford  any  answer  to  the  claim,  because 
I  am  at  a  loss  to  find  any  reason  in  support  of  the  proposition. 
The  only  answer  to  it  is,  it  is  not  the  law.'  Baggallay  L.  J.  was  of 
the  .same  opinion.  Brett  L.  J.  thought  that  '  in  point  of  law  no 
negligence  can  justify  a  thief  or  forger;  it  may  be  taken  into 
consideration  in  punishing  him,  but  it  is  impossible  to  say  that  any 
negligence  can  be  a  justification  or  excuse.  If  so,  there  can  be  no 
reason  why  the  plaintiffs  should  not  take  advantage  of  the  fact 
that  the  cheque  was  stolen  and  forged^  and  recover.  There  is 
another  ground  upon  which  the  plea  is  bad;  there  can  be  no 
negligence  without  neglect  of  some  duty;  there  was  no  duty  here — 

^  See  per  Blackburn  J.,  Qumm  ▼.  Tyriei  4  B.  &  S.  713. 
»  (1880)  49  L.  J.  Q.  B.  713. 
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no  relation  between  the  plaintiffs  and  defendant  which  could  cause 
any  duty  to  exist  from  the  plaintifft  to  the  defendant.'  If  A  has 
a  duty  to  ^  to  prevent  a  bill  of  exchange,  or  it  may  be  {mutatu 
mutandis)  a  tiger,  or  anything  else,  getting  abroad  and  doing  a  damage 
to  him,  and  by  i^'s1>reach  of  duty  B  is  injured ;  the  particular  train 
of  consequences  by  which  the  damage  is  caused  may  possibly  be 
relevant  as  to  the  guatUum  of  damage,  but  the  cause  of  action  is  the 
breach  of  duty,  not  the  subsequent  developments  of  it :  all  conse- 
quences flowing  in  ordinary  sequence  are  to  be  accounted  for.  The 
whole  train  hangs  on  antecedent  duty. 

In  Baxendale  v.  Bennett  ^  defendant  drew  a  bill,  without  a  drawer's 
name,  addressed  to  himself,  and  wrote  an  acceptance  across  it  In 
this  condition  it  was  stolen,  filled  up  with  a  drawer's  name,  and 
transferred  to  the  plaintiff,  a  bona  fide  holder  for  value.  Though  it 
was  possible  that  the  bill  might  have  been  made  a  complete  instru- 
ment without  a  crime  ^,  in  £Eust  a  crime  was  committed  by  stealing 
the  document ;  and  without  that  the  bill  could  not  have  been  com- 
pleted. At  the  trial  the  learned  judge  ruled,  on  the  authority  of 
Young  v.  Grate  and  Ingham  v.  Primrose  \  that  the  defendant  was 
liable.  His  judgment  was  reversed  in  the  Court  of  Appeal,  and 
entered  for  the  defendant  In  the  Court  of  Appeal,  Brett  L.  J. 
relied  mainly  on  the  fact  that  the  acceptance  was  not  issued  by  the 
defehdant,  and  that  the  defendant  never  authorized  the  bill  to  be 
filled  in  with  a  drawer's  name,  so  that  he  could  not  be  sued  thereon ; 
and  declined  on  the  assumption  that  there  was  no  legal  duty  where 
^  the  defendant  never  completed  and  issued  the  document  to  inquire 
whether  the  defendant  would  have  been  negligent  had  there  been 
a  duty ;  and  this  seems  the  sufficient  unassailable  groimd  for  the 
decision.  Bramwell  L.  J.  assumed  that  the  defendant  had  been  negli- 
gent ^,  but  considered  his  negligence  not  the  proximate  or  effective 
cause  of  the  fraud ;  he  lays  considerable  stress  on  a  distinction  be- 
tween the  cases  cited  and  that  before  the  Court ;  in  them  the  instru- 
ments  had  been  parted  with  voluntarily,  but  in  the  case  before  the 
Court  the  bill  had  been  obtained  by  the  commission  of  a  crime. 

This  was  the  view  of  Bovill  C.  J.  in  SociSte  GSniraU  v.  Metro^ 
politan  Bank^,  a  case  where  'eight  days'  was  altered  to'eighly 
days '  in  a  bill  of  exchange*  Bovill  C.  J.  said :  *  Here  the  printed 
foiTu  was  filled  up  with  "  eight  days/'  and  it  is  said  that  there  was 
negligence  in  allowing  sufficient  space  for  the  addition  of  the  letter 
*'y,"  but  I  cannot,  sitting  as  a  jury,  say  there  was  negligence 

»  3  Q.  B.  B.  525. 

■  See  per  Bramwell  L.  J.,  3  Q.  B.  D.  530.  •  7  C.  R  N.  S.  82. 

*  But  quaere  is  not  this  use  of  the  word  in  its  popular  sense  and  not  in  its  legal 
m^'aning  where  it  connotes  duty. 
^  (1874)  21  W.  R.  335.    See  Jfarcussen  y.  Birhbedc  Bmkj  5  Times  L.  R.  463. 
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enabling  the  forgeiy  to  be  oommitted.  It  would  be  ridiculous  to 
expect  all  persons  to  exclude  such  a  possibility  as  that.  This  was 
the  usual  course  of  filling  up  blanks  in  a  form,  and  a  man  is  not  to 
assume  that  a  forgery  will  be  committed/  This  case  is  a  leading 
authority  for  limiting  Youn^  ▼.  Groie  to  the  relation  of  customer  and 
banker.  Brett  L.  J.^,  in  Baxmdale  v.  BenneU^aho  confines  the  prin* 
ciple  in  Tounff  v.  6rot€  to  the  relation  of  banker  and  customer. 

The  bare  proposition  that  the  intervention  of  a  crime  between 
the  act  or  default  alleged  and  the  loss  absolves  from  the  con* 
sequences  of  it  is  sufficiently  refuted  by  Bank  of  England  v.  Vagliano  \ 
The  criterion  is  whether  there  is  a  duty  to  do  something,  neglect  of 
which  starts  a  train  of  consequences  of  which  one  is  a  crime,  and 
a  falling  short  in  the  performance  of  it  or  not. 

In  Bank  of  England  v.  Vagliano^  the  question  was  as  to  the  relation 
of  banker  and  customer,  when  'false  documents  were  by  what 
I  have  called  the  act  of  tiie  customer  permitted  to  reach  the  bank 
for  payment.'  Lord  Halsbuiy  C.^  thought  it '  impossible  to  dispute 
that  this  was,  in  fieu^t,  a  misleading  of  the  bankers,'  and  he  dis- 
criminates the  case  from  others  on  the  ground  of  the  existence  of 
a  duty.  The  distinction  between  this  case  and  Young  v.  Groie  ifi 
that  in  this  a  letter  of  advice  apparently  validating  the  payments 
accompanied  the  bills;  thus  there  was  what  was  equivalent  to 
a  representation  that  the  paper  tendered  was  good,  and  this  repre- 
sentation was  acted  on  by  the  bank  to  their  detriment ;  but  if  there 
is  a  duty  of  care  due  from  the  customer  to  the  banker,  this  repre- 
sentation, unless  a  warranty,  save  as  evidence  of  breach  of  duty, 
cannot  affect  the  situation. 

In  Vagliand9  case^  Lord  Selbome  recognizes  Young  v.  Groie  as 
rightly  decided,  though  he  does  not  agree  with  the  theory  that  it 
was  decided  on  estoppel.  He  says:  'I  am  not  convinced  that 
estoppel  is  a  sufficient  explanation  of  the  cases  in  which  the  drawer 
of  a  cheque  has  been  held  bound  by  fraudulent  alterations  for  which 
the  state  of  the  paper  afforded  space ' ;  and  '  It  is  not  (as  I  under- 
stand) disputed  that  there  might,  as  between  banker  and  customer, 
be  circumstances  which  would  be  an  answer  to  the  prima  facie  case 
that  the  authority  was  only  to  pay  to  the  order  of  the  person  named 
as  payee  upon  the  bill,  and  that  the  banker  can  only  chai^  the  cus- 
tomer with  payments  made  pursuant  to  that  authority.  Negligence 
on  the  customer's  part  might  be  one  of  those  circumstances  ^.' 


«3Q.B.  D.533. 

*  [1891]  A.  C.  107  ;    Gihlin  ▼.  MeMtOlm,  L.  R.  a  P.  C.  317;  In  n  United  Service, 
Johnston* 8  Ctoim,  L.  R.4S  Ch.  a  17,  per  James  L.  J. 

»  [1891]  A.  0.  107.  *  1.C  115.  *  [1891]  A.  C.  ia6. 

*  .Cp.  Ireland  y.  Livingston,  L.  R.  5  H.  L.  395. 
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Lord  Field  ^  also  approves  the  case  and  adopts  the  expressions 
of  Lord  Coleridge  C.  J.  delivering  the  judgment  of  the  Court  of 
Common  Pleas  in  Arnold  v.  CAeque  £ani^:  'that  case  no  doubt 
must  be  considered  as  well  decided '  and  '  is  entirely  consistent  with 
the  rule  laid  down  and  explained  on  fuller  consideration  in  subse- 
quent cases,  viz.,  negligence  in  order  to  estop  must  be  negligence  in 
the  ti^ansaction  itself  ^' 

Day  J.  in  MerehanU  of  the  Staple  qf  Englaiul  v.  Bank  of  England^, 
vouched  the  authority  of  Young  v.  Groie^  which  he  'ventured 
respectfully  to  think  was  most  properly  decided/ 

Greenfield  Savings  Bank  v.  Siowell^  is  the  most  important  of  the 
American  cases  in  which  Young  v.  Grote  is  criticized.  The  question 
discussed  was  whether  the  maker  of  a  promissory  note  was  under 
a  liability  to  subsequent  indorsees  in  respect  of  an  alteration 
made  in  the  note  after  it  had  left  the  hands  of  the  maker.  Young  v. 
Grote  was  cited  as  an  authority  in  favour  of  the  existence  of  the 
duty,  but,  after  an  elaborate  examination,  was  distinguished  as 
applying  only  where  the  relation  of  banker  and  customer  exists. 
'The  maker  of  a  promissory  note  holds  no  such  relation  to  the 
indorsees  thereof  as  a  customer  does  to  his  banker.  The  relation 
between  banker  and  customer  is  created  by  their  own  contract,  by 
which  the  banker  is  bound  to  honour  the  customer's  drafts ;  and  if 
the  negligence  of  the  customer  affords  opportunity  to  a  clerk  or 
other  person  in  his  employ  to  add  to  the  terms  of  a  draft  and 
thereby  mislead  the  banker,  the  customer  may  well  be  held  liable 
to  the  banker.  But  even  as  between  customer  and  banker  the 
former  has  not  been  held  liable  for  an  unauthorized  addition  or 
alteration  by  a  stranger.  And  that  the  signer  of  a  note,  complete 
upon  its  face,  and  not  entrusted  by  him  to  any  person  for  the 
purpose  of  being  filled  up  or  added  to,  but  afterwards  altered 
without  his  authority  or  assent  by  the  insertion  of  additional 
words  in  blank  spaces  therein,  should  be  held  to  have  contracted 
with  every  subsequent  innocent  holder  who  may  be  thereby 
defrauded,  and  to  be  liable  to  him  in  an  action  on  the  note  in  its 
altered  form  is  unsupported  by  any  English  decision  of  which  we 
are  aware,  and  appeal's  to  us  to  be  inconsistent  with  the  weight  of 
American  authority  and  unfounded  in  principle  ®.' 


>  [1891]  A.  C.  170.  •  I  C.  P.  D.  568. 

*  Magnus  y.  QueenBland  National  Bankf  37  Ch.  D.  466,  is  *  an  example  of  negligence 
in  the  transaction  itself.* 


*  (1887)  ax  Q.  B.  D.  163.  _     »  133  Mass.  196,  35  Am.  R.  67. 

-   -.         ^  ^    ^^^  I23llft8S. 

by  means  of  which  the  drawer  afterwards  increased  the  amount  of  the  bill  without 


*  Per  Gray  C.  J.,  123  Mass.  30 1,  aoa.    The  law  in  Scotland  seems  to  have  been 

ecided  otherwise.    The  Scottish  decisions  are  (i)  QrahafM  t.  GiUespie  (1795)^  Mor. 

Diet,  of  Deo.  1453,  where  blanks  having  been  left  in  a  bUl  at  the  time  of  accepting 
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The  Canadian  Courts  have  considered^  Yaun^  v.  &ro^,and  uphold 
it  on  the  ground  that  the  bankers  were  misled  by  the  negli^nce  of 
the  drawer,  and  in  accordance  with  the  judges'  view  in  Batii  of 
Ireland  v.  Trustees  of  Evans  s  Charities.  This  ground,  too,  we  have 
seen,  has  been  taken  by  English  supporters  of  the  case.  It  is  in 
addition  pointed  out  that  in  Ymrng  v.  Groie  the  negligence  was  in 
'  the  transaction  itself,'  and  therefore  proximate ;  and,  if  proximate, 
it  is  assumed  to  be  actionable,  but  only  if  there  is  a  duty. 

Yonng  v.  Grote  was  considered  in  the  New  Zealand  case  Broton  v. 
BenneU\  and  is  explained  by  Prendeigast  C.J.  to  be  'a  case 
between  banker  and  customer,  and  was  decided  upon  the  groimd 
of  that  relationship  V  The  Chief  Justice  doubts  whether  there  is 
'a  single  reported  case  where  Toun(^  v.  Grote  has  been  followed, 
where  the  question  arose  .  .  .  between  people  not  holding  those 
relative  positions.'  '  Except  in  the  case  of  banker  and  customer, 
the  maker  of  a  negotiable  instrument  does  not  owe  any  duty  to  be 
careful  in  the  mode  of  making  the  complete  instrument,  and  the 
maker  is  not,  as  to  all  who  may  become  holders,  under  any  obliga- 
tion to  anticipate,  and  therefore  to  preclude  the  firaiudulent 
interpolation  of  words  or  figures.'  'Even  Young  v.  Grote,'  adds 
Williams  J.^  '  has  been  doubted,  and  to  decide  that  the  maker  of 
a  promissory  note  was  under  such  an  obligation  would  be  going  a 
great  way  beyond  Young  v.  Grote.*.  *  If  a  person  is  careless  of  his 
property,  and  it  is  stolen  in  consequence,  and  the  thief  sells  it  to 
an  innocent  purchaser,  the  true  owner  can  recover  it  from  the 
innocent  purchaser,  notwithstanding  his  negligence.  .  .  .  The 
transferee  6f  a  note  runs  the  risk  of  forgery,  just  as  the  transferee 
of  a  chattel  runs  the  risk  of  larceny.  The  transferee  of  the  stolen 
chattel  cannot  set  up  the  mere  negligence  of  the  true  owner  as  an 
answer  to  an  action  by  him  to  the  chattel,  because  there  is  no  legal 

giying  the  biU  a  suspicious  appearanoe,  the  acceptor  was  held  liable  to  an  onerous 
indorsee  for  the  increased  value;  (2)  Pagan  y.  Wylie  (1793),  Mor.  Diet,  of  Dec.  1660, 
where  a  bill  having  been  fraudulently  altered  in  consequence  of  a  blank  being  left 
in  it,  all  the  persons  whose  names  were  upon  it  were  held  to  be  liable  for  the 
amount  upon  it.  As  to  the  authority  of  these  decisions,  see  per  Denniston  J., 
Brown  v.  Bennett,  9  N.  Z.  I^  R.  513  (G.  A.).  See  also  Thomson,  Bills  of  Exchange 
(Wilson's  ed.)  10.  Yming  v.  Grote  is  approved  in  its  widest  interpretation  in 
WaUace*8  Tnukee  v.  Port  Olaagow  Harbour  Trusteee,  7  Bettie,  648,  where  the  Court  says, 
per  Lord  Mure :  '  Where  a  document  is  forged  and  uttered,  or  otherwise  made  use 
of  as  a  genuine  document,  and  so  as  to  enable  a  party  to  obtain  payment  of  money 
owing  to  the  negligence  of  the  person  whose  signature  is  forged,  the  ordinary  rule 
that  a  payment  made  upon  a  forged  signature  cannot  be  held  to  be  a  good  payment 
does  not,  I  conceive,  apply,  and  cannot  be  pleaded  to  the  prejudice  of  the  party  who 
has  been  induced  to  pay  by  means  of  that  forged  document.  The  law  to  this  effect 
is,  I  think,  pretty  clearly  laid  down  in  the  case  of  Young  v.  Orote.^ 

'  Agricultural  Investment  Co.  v.  Federal  Bank,  45  TJpp.  Can.  Q.  B.  214 ;  6  TJpp.  Can. 
App.  193.  On  appeal,  sub  nom.  Agricultural  Savinge  mid  Loan  Aeaociatien  v.  Federal 
Bank.  The  often  used  phrases  negligence  'in  the  transaction  itself  and  'estoppel 
by  negligence '  much  need  analysis  ;  but  the  place  for  it  is  not  here. 

«  9  N.  Z.  L.  R.  (C.  A.)  487.  »  1.C  501.  *  l.c.  506. 
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duty  to  the  public  on  the  part  of  the  owner  to  keep  his  own 
property  safe  from  theft.  So  in  the  case  of  an  altered  promissory 
note,  if  the  maker  is  to  be  ohai^ged  on  the  ground  of  his  negligence, 
the  duty  to  take  precautions  against  forgery  must  first  be  estab- 
lished ^/  This  is  all  very  wise  and  much  to  the  point.  If  there  is 
a  difference  between  the  relation  of  banker  and  customer  (which  by 
the  way  is  a  contractual  relationship),  and  that  between  the  holder 
of  a  bill  after  negotiation  and  the  acceptor  (which  is  not),  quite 
different  results  may,  and  probably  will,  flow  in  each  case.  We 
shall  return  to  this  point  by  and  by. 

This  brings  us  to  Sckoffield  v.  Earl  of  LondeAonrngh  ^  where  Young 
V.  Grote  was  keenly  canvassed.  The  document  in  that  case  was 
a  bill  of  exchange  which  was  accepted  as  a  complete  bill,  but  which 
as  completed  had  spaces  left;  and  these  admitted  of  interpolations 
largely  increasing  the  value  of  the  bill.  The  case  was  ai'gued  on 
the  basis  of  its  identity  with  Young  v.  Groie.  The  decision  was  that 
the  acceptor  of  a  bill  of  exchange  owes  no  duty  to  a  subsequent 
holder  for  value  to  take  any  precautions  to  see  that  the  bill  is  filled 
up  in  the  usual  way. 

But  before  noting  the  opinions  of  the  Lords  in  detail,  two  decisions 
of  the  Frivy  Council  claim  attention  as  they  enable  the  points 
oljected  to  in  Young  v.  Grote  to  be  made  more  clear. 

The  first  of  these  is  Imperial  Bank  of  Canada  v.  Bank  of  Hamilton  ^. 
A  cheque  was  certified  by  the  Bank  of  Hamilton,  and  as  ceilified 
afforded  opportunity  for  fraudulent  alteration  ;  it  was  altered,  paid 
by  the  Bank  of  Hamilton  as  altered,  and  the  money  was  subse- 
quently recovered  by  them  as  paid  under  a  mistake.  The  question 
was  whether  the  Bank  of  Hamilton,  having  chosen  to  mark 
a  cheque,  were  liable  for  the  amount  obtained  from  the  appellants 
by  the  fraudulent  alteration.  The  customer  of  the  Bank  of 
Hamilton  procured  the  certification  of  the  cheque,  took  it  away 
with  him,  made  the  alteration  and  afterwards  negotiated  it.  There- 
fore, on  any  interpretation  of  Sckolfieldv.  Earl  of  Londeiborough  there 
was  no  duty  to  the  world  at  large  ;  and  the  relation  of  banker  and 
customer  was  not  involved.  But  Lord  Lindley,  who  delivered  the 
judgment  of  the  Privy  Council,  says :  *  If  the  principle  laid  down 
in  Young  v.  Groie  could  still  be  acted  upon,  the  Bank  of  Hamilton 
would,  as  between  themselves  and  an  innocent  holder  for  value,  be 

'  I.e.  507.  •  [1896]  A.  c.  514. 

'  [19^3]  A.  C.  54.  In  Unicn  Credit  Bank  y.  Merwey  Docks  and  Harbour  Board  [1899] 
a  Q.  B.  205,  at  an,  Bigham  J.,  with  Lord  Halsbury's  opinion  in  Hcho^/Md  y.  Earl  qf 
londe«6orougA  before  him,  did  not  consider  Young  ▼.  OroU  to  be  overruled  thereby ; 
but  the  proposition  he  vouches  it  for  is  certainly  not  a  proposition  involved  in 
Young  v.  Orote,  Bigham  J.  assumes  that  the  cheque  was  filled  up  before  issue. 
A  glance  at  the  facts  will  show  that  the  cheque  was  filled  up,  then  entrusted  to  the 
clerk  to  change,  and  (subsequently  altered  without  authority :  4  Bing.  355. 
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estopped/  But  this  is  plainly  a  mistake ;  even  if  Yaunp  v.  Grote 
were  a  decision  on  estoppel,  which  it  has  been  shown  not  to  be ; 
unless  the  relation  of  banker  and  customer  and  the  relation  of  the 
acceptor  of  a  bill  and  the  subsequent  holder  of  it  for  value  are 
shown  to  be  identical,  which  so  far  has  not  been  even  suggested. 
It  would  have  been  a  gain  so  far  as  lucidity  b  concerned  if  Lord 
Lindley  had  been  moved  to  define  what  he  meant  by  the  *  principle 
laid  down  in  Toun^  v.  Grate*  He  continues :  *  After  the  decision  of 
the  House  of  Lords  in  ScAolfield  v.  Earl  of  Londe%bormighy  it  was  hope- 
less to  contend  that  by  the  law  of  England  the  Bank  of  Hamilton 
was  not  at  liberty  to  prove  that  the  cheque  had  been  fraudulently 
altered  after  it  had  been  certified  by  the  bank.'    Most  clearly  so. 

Then  came  Colonial  Bank  of  Ausircdiuia  v.  Marshall  ^,  where  the 
question  whether  there  is  a  duty  of  care  from  the  customer  to  the 
banker  was  directly  raised.  The  High  Court  of  Australia  ^,  revers- 
ing the  Supreme  Court  of  Victoria,  held  that  there  is  no  such  duty. 
Griffith  C.  J.  bases  the  judgment  of  the  Court  on  three  grounds  : 
(i)  'Li  Scholfield  V.  Earl  of  Londe^orough,  Lord  Halsbury  C.  invited 
the  House  of  Lords  formally  to  oveiTule  it '  {Young  v.  Grote).  The 
proposition  that  they  responded  is  inferred.  (2)  '  It  is  imposnble  to 
regard  the  judgment  as  anything  more  than  a  decision  upon  the 
facts  of  the  particular  case  V  The  crudity  of  this  proposition  has 
already  been  demonstrated ;  and  (3)  *  If  the  doctrine  [of  Young  v. 
Grote]  applies  to  the  case  of  a  cheque  it  must  oho  apply  to  the 
acceptor  of  a  bill  as  between  him  and  the  drawer  ^.'  The  validity 
of  this  apophthegm  plainly  must  be  dependent  on  the  identity  of 
the  relations,  and  extends  so  far  only  as  they  are  identical 

The  Privy  Council  affirmed  this  judgment  on  the  authority  of 
Scholfeld  V.  Earl  <f  LondesborougL  They  say  ^ :  '  The  principles  Uiere 
laid  down  appear  to  their  Lordships  to  waiTant  the  proposition  that 
whatever  the  duty  of  a  customer  towards  his  banker  may  be  with 
reference  to  the  drawing  of  cheques,  the  mere  fact  that  the  cheque 
is  drawn  with  spaces  such  that  a  forger  can  utilize  them  for  the 
purposes  of  forgery,  is  not  by  itself  any  violation  of  that  obliga- 
tion.' They  assume  as  matter  of  law  what  might  reasonably  be  an 
issue  of  fact  for  a  jury. 

It  therefore  becomes  necessary  to  ascertain  what  the  '  principles 
thei*e  laid  down '  were ;  for  here  again  we  are  met  with  a  want  of 

'  [1906]  A.  C.  559. 

'  I  C.  L.  R.  (Australia)  633,  explained  Awtin  v.  Avi^Hn,  3  C.  L.  R.  (Australia)  516. 

'  AnUf  p.  303. 

^  If  the  bill  is  payable  on  demand  by  a  banker  it  is  a  cheque  :  45  &  46  Vict.  c.  61, 
0*  73 ;  the  reasoning  is  idsm  ptr  idem.  If  the  bill  is  not  payable  on  demand,  there  is 
a  difference  which  Uie  C.  J.'s  affirmation  does  not  remove  :  the  difference  between 
paying  away  money  and  undertaking  to  do  so  at  a  time  more  or  less  remote ;  at  least 
a  place  of  repentance  is  given.  *  [1906]  •^  CI.  568. 
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precision  in  the  nse  of  language,  common  enough,  but  hardly  to  be 
expected  from  such  eminent  lawyers. 

In  Scioljleld  ▼.  Earl  of  Lande^borough  ^,  Lord  Watson  says :  <  In  my 
opinion,  Young  ▼.  Grote  can  have  no  bearing  upon  the  present  case  if 
it  was  decided  upon  the  ground  tliat  the  customer,  by  signing  a 
blank  cheque,  bad  given  implied  authority  to  fill  it  up  to  any  sub- 
sequent holder/  *  If,  on  the  other  hand,  the  decision  in  Young  v. 
Grofe  was  based  upon  the  ratio  that  the  customer,  in  filling  up  the 
cheque  through  his  wife,  whom'  he  had  constituted  his  agent  for  that 
purpose,  had  failed  in  the  duty  which  he  owed  to  his  banker  by 
giving  facilities  for  the  fraudulent  alteration,  I  am  not  prepared  to 
affiim  that  it  cannot  be  supported  by  authority.  But  it  does  not, 
in  my  opinion^  necessarily  follow  that  the  same  rule  must  be  applied 
between  the  acceptor  of  a  bill  of  exchange  and  a  holder  acquiring 
right  to  it  after  acceptance.*  The  rest  of  the  opinion  is  devoted  to 
these  other  circumstances.  Lord  Maonaghten  ^  treats  Young  v.  Grote 
at  greater  length ;  refeiTing  to  Orr  v.  Union  Bank  of  Scotland  ^  in  the 
House  of  Lords,  he  quotes  Lord  Cranworth  C. :  '  The  principle  is 
a  sound  one,  that  when  the  customer  s  neglect  of  due  caution  has 
caused  his  bankers  to  make  a  payment  on  a  forged  order,  he  shall 
not  set  up  against  them  the  invalidity  of  a  document  which  he  has 
induced  them  to  act  on  as  genuine,'  and  adds :  '  If  that  be  the  prin- 
ciple of  Young  V.  Grote,  I  do  not  think  it  helps  the  appellant  much. 
Lord  Cranworth  treats  the  relation  of  banker  and  customer  as  the 
governing  feature  in  the  case.  That  relation  is,  I  think,  a  long  way 
off  from  the  connexion  between  the  acceptor  of  a  bill  and  a  subse* 
quent  holder.'  Lord  Macnaghten  then  notes  that  Parke  B.'s  obser* 
vations,  giving  the  opinion  of  the  judges  to  the  House  of  Lords  in 
Bank  of  Ireland  v.  Trueteee  of  Evans  e  Charities^  are  to  the  same  effect. 
'  Nor  do  I  think  that  there  is  any  difference  in  substance  between 
the  views  expressed  by  Lord  Cranworth  himself  in  the  two  cases. 
It  may  be  mentioned  that  Lord  Brougham,  the  only  other  Lord  who 
addressed  the  House  on  that  occasion,  concurred  in  approving  Young 
V.  Groie.  '  The  doctrine '  [of  Yoting  v.  Groie\  Lord  Macnaghten  adds, 
'has  no  application  to  the  present  case  ^.'  Lord  Morris  also  failed 
'  to  see  how  it  governs  this  case,  where  the  defendant  accepted  a 
regularly  fiUed-up  bill';  and  Lord  Shand  says^:  'The  case  of 
Yoking  V.  Grote^  between  a  banker  and  bis  customer,  was  one  in 
which  there  was  the  relation  of  parties  contracting  with  each  other. 
It  appears  to  me  that  the  ground  of  decision,  as  reported,  was  in 
conformity  with  the  limited  doctrine  of  Pothier,  that  this  relation 
inferred,  if  not  expressly,  at  least  by  implication,  the  duty  and  obli- 

1  [1896]  A.  C.  536.  «  I.e.  544,  545.  »  I  Haoq.  (H.  L.  So.)  522- 

•  1.C  546.  ^ I.e.  548. 
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gation  on  the  customer'B  part,  in  issuing  cheques  on  his  banker  to 
third  parties,  to  take  care  that  these  were  not  in  such  a  form  as  to 
give  the  means  of  enlai'ging  their  amount  without  this  being  readily 
detected.  In  that  view  of  the  case  the  decision  does  not  apply  here.' 
Last,  Lord  Davey,  concurring  with  Lord  Watson,  said:  *I  only 
desire  to  say  that,  in  my  opinion,  our  judgment  in  this  case  is  out- 
side the  case  of  Toun^  v.  GroU.*  Thus  five  out  of  six  Law  Lords 
held  that  T(nin4^  v.  Grote  was  untouched  by  the  decision  in  Scholfield 
V.  Earl  of  Londesbarough. 

Turning  now  to  the  opinion  of  Lord  Halsbury  C. : '  I  am  not  aware,' 
he  says  ^,  ^  of  any  principle  known  to  the  law  which  would  attach 
such  consequences  [a  duty  to  safeguard  from  fraud]  to  a  written 
instrument  when  no  such  principle  is  applicable  in  any  other  region 
of  jurisprudence,  where  a  man's  own  carelessness  has  given  oppor- 
tunity for  the  commission  of  a  crime.' 

If  Lord  Halsbury  by  'jurisprudence'  meant  the  science  of  law,  this 
assertion  is  inaccurate ;  as  his  lengthy  excerpt  from  Pothier  sufficiently 
demon8ti*ate8,  even  apart  from  the  American^  and  Scottish^  cases. 

If  he  meant  in  the  English  system,  then  he  assumes,  as  he  in  terms 
does  in  the  next  passage,  an  identity  between  the  law  as  to  chattels 
and  the  law  as  to  mercantile  paper.  But  Lord  HaJsbuiy  has  him- 
self provided  the  answer  to  his  argument :  *  Such  a  mode  of  reason- 
ing assumes  that  the  law  is  necessarily  a  logical  code,  whereas  every 
lawyer  must  acknowledge  that  the  law  is  not  always  logical  at  all'  ^ ; 
as  Lord  Selborne  has  also  done  ^ :  '  A  banker  undertakes  to  do  what 
is  in  the  proper  course  of  a  banker's  business.'  Therefore,  where 
a  practice,  an  anomaly  perhaps,  has  been  held  to  exist  in  the  law 
merchant  for  seventy  years,  the  argument  that  it  is  not  logical  is  of 
no  greater  weight  than  that  drawn  by  Lord  Halsbury  from  the 
defective  analogy  between  a  man's  pocket  handkerchief  and  a 
banker's  cheque.  A  special  contract  between  banker  and  customer 
that  the  customer  should  draw  his  cheques  in  a  special  way  would 
undoubtedly  be  good ;  for  example,  an  agreement  that  the  banker 
should  only  honour  cheques  drawn  on  the  bank's  lithographed  forms. 
Then  why  is  not  an  usage  amongst  bankers  and  their  customers  in 
the  mode  and  under  the  conditions  declared  to  be  law  and  observed 

*  Lc.  521. 

*  Morse,  Banks  and  Banking  (3rd  ed.),  f  480.  Crimen  y.  Chemical  NaHoncd  Bank 
(190a)  171  N.  Y.  219,  may  sufflee  as  a  sample  of  many  cases.  The  opinion  of  the 
Court  in  Oratqford  v.  West  Side  Bank,  100  N.  Y.  50,  55,  is  there  reiterated :  *The 
question  of  negligence  cannot  arise  unless  the  depositor  has,  in  drawing  his  check, 
left  blanks  unfilled,  or  by  some  affirmatiye  act  of  negligence  has  fiusilitated  the 
commission  of  a  fraud  by  those  into  whose  hands  the  check  may  come.* 

*  I  Bell,  Comm.  (7th  ed.)  416,  asserts  that  the  Scottish  decisions  *  have  proceeded 
on  the  principles  so  weU  laid  down  by  Pothier/  and  he  cites  the  passage  Lord 
Halsbury  has  extracted.  *  Qutnn  v.  Leatham  [1901]  A.  C.  506. 

*  Vagliano'8  case  [1891]  A.  C.  127. 
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sinoe  1827 1  The  case  seems  particularly  one  where  the  maxim  stare 
deciM  ^  is  applicable ;  and  as  to  which  Lord  Bacon's  weighty  apo» 
phthegm  should  be  borne  in  mind :  optima  est  lew  quae  minimum 
relinquit  arbitrio  iudicis  ;  optimus  iudex  qui  minimum  eibi. 

Lord  Halsbury's  illustration  of  the  pocket  handkerchief  is  a  very 
raw  petitio  principii ;  it  assumes  the  identity  between  two  cases, 
where  whether  there  is  identity  at  aU  is  the  matter  in  dispute^  Lord 
Halsbury's  words  are :  *  A  man,  for  instance,  does  not  lose  his  right 
to  his  property  if  he  has  unnecessarily  exposed  his  goods,  or 
allowed  his  pocket  handkerchief  to  hang  out  of  his  pocket,  but 
could  recover  against  a  bona  fide  purchaser  \*  True ;  because  here 
there  is  no  duty  ^  but  import  a  duty  and  the  outlook  becomes 
very  different ;  and  duty  or  no  duty  is  the  point  at  issue.  The 
distinction  has  been  recognized  in  many  English  cases  of  the  highest 
authority  between  those  consequences  which  flowfrom  a  negligent  act, 
that  is  sometimes  done  in  contravention  of  a  legal  duty,  and  which 
therefore  carry  a  responsibility  through  all  their  circumstances  till 
the  original  impulse  is  exhausted;  and  those  consequences  which 
have  ab  ante  to  be  contemplated  to  determine  whether  any  particular 
act,  if  done  and  followed  by  them,  is  thereby  rendered  negligent  or 
not  ^.  If  there  is  no  duty  to  do  or  refrain  from  an  act,  and  the  act 
when  done,  by  means  of  a  crime,  enures  to  the  injury  of  another, 
the  doer  is  not  responsible.  If,  however,  there  is  a  duty  to  act  in 
a  particular  way  and  breach  of  the  duty  is  in  fact  followed  by  a 
crime,  then  the  legal  damage  for  the  wi*ongful  act  is  not  lessened 
because  it  is  so  aggravated.  Smi^h  v.  L.  8f  8.  W.  Ry,  Co}  is  an  early 
and  leading  illustration  of  this  principle. 

To  revert  to  Lord  Halsbury's  illustration :  a  man  who '  made  a 
binding  contract  with  a  conjurer  to  produce  a  certain  handkerchief 
at  a  certain  place  for  a  company  to  see  the  conjurer  turn  it  into 
bank-notes,  and  then  so  negligently  let  it  hang  out  of  his  pocket 
that  the  handkerchief  was  stolen,  would  be  liable  to  an  action  for 
damages  either  in  English  jurisprudence  or  probably  *  in  any  other 
region  of  jurisprudence'.  But  assuredly  no  principle  of  jurispru- 
dence would  be  violated  by  attaching  a  customary  or  conventional 
form  or  safeguard  to  the  performance  of  a  class  of  acts  recurrent 
in  a  commercial  community.  Further,  this  very  controverted  duty 
not  to  '  facilitate  fraud '  had  been  asserted  in  the  House  of  Lords 
by  Lord  Herschell  C.  three  years  previously  to  the  time  at  which 

*  Qoodwin  v.  jRofrarts,  L.  R.  lo  Ex.  353,  per  Cockburn  C.  J. 

>  Lord  Maonaghten,  in  Farquthairvm  v.  King  [190a]  A.  C.  337,  quotes  these  words 
in  another  connexion. 

3  Per  Cockburn  G.  J.,  JoAnson  y.  OridUL  Lyonnaii  Co,,  3  C.  P.  D.  4a  ;  per  Blackburn  J., 
Stoan  V.  North  BrUish  AwtraUuian  Co.,  a  H.  ft  G.  181. 

*  S?Mrp  V.  Powelij  L.  R.  7  G.  P.  253. 

*  L.  R.  6  G.  P.  14  ;  7%e  City  0/ Lincoln,  15  P.  D.  15. 
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liOrd  Halsbury  was  speaking ;  and  embodies  the  principle  of  a  long 
line  of  cases  then  affirmed  by  the  Hoase  ^^  that  a  prior  incumbrancer 
who  has  not  given  notice  is  postponed  to  a  later  one  who  has 
given  notice,  and  on  the  very  ground  that  any  other  rule  would 
tend  to  '  facilitate  fraud.' 

Lord  Halsbury  continues :  '  The  truth  is  that  the  whole  doctrine, 
that  facilitating  forgery,  or  giving  opportunity  for  foi^ery^  or  so 
acting  that  a  forgery  is  a  possible  result,  affects  the  validity  of  the 
instrument  forged  may  be  traced  in  English  law,  at  all  events,  to 
the  case  of  Younff  v.  Grote,  and  probably  beyond,  to  certain  doctrines 
of  the  civil  law,  which,  to  my  mind,  form  no  part  of  the  law  merchant 
so  far  as  it  exists  in  English  jurisprudence.'  This  is  hardly  an 
accurate  account  of  such  a  juc^pn^nt  as  Sir  Thomas  Plumer's  in 
Dearie  v.  HM^^  which  moi-eover  was  delivered  some  years  before  it 

It  must  be  admitted  that  if  Lord  Halsbury  was  competent  to 
overrule  Toung  v.  Grote^  which  had  twice  been  approved  by  the 
House  of  Lords,  and  upheld  at  least  within  the  limits  here  contended 
for  by  so  large  a  consensus  of  judges,  he  has  done  so.  The  negli- 
gence is  issuing  the  cheque  itself  in  a  way  not  in  accord  with  the 
modes  usually  followed  by  the  ordinary  and  average  careful  business 
man  ^.  The  forgery  is  in  the  train  of  consequences.  It  is  not  the 
breach  of  duty,  but  a  result  of  the  neglect  of  a  duty  to  draw  the 
cheque  with  aJl  customary  safeguards.  Lord  Halsbury  continues : 
'That  case  has  been  pushed  so  far  in  argument  that  I  think  the 
time  has  come  when  it  would  be  desirable  for  your  Lordships  to 
deal  with  it  authoritatively,  and  to  examine  how  far  it  ought  to 
be  quoted  as  an  authority  for  anything.'  We  have  already  seen 
that  Lord  Halsbury's  five  colleagues  responded  to  his  invitation 
and  refused  to  overrule  Young  v.  Grote,  but  limited  its  operation  to 
the  case  of  banker  and  customer. 

Lord  Halsbury  next  examines  the  judgments  in  Young  v.  Grote^ 
and  detects  *  inextricable  confusion,  not  only  among  the  different 
judges,  but  in  the  judgment  of  each  judge  in  tum^.'  He  fails  to 
note  that  the  judgments  were  oral  ones,  delivered  at  the  conclusion 
of  the  case,  and  thus,  as  later  instances  also  testify,  likely  to  be  very 
inexactly  expressed ;  and  also,  which  is  of  more  importance,  that 
the  result  of  the  conference  of  the  judges  preliminary  to  giving 
judgment  is  very  distinctly  summed  up  by  the  Chief  Justice :  '  We 
decide  here  on  the  ground  that  the  banker  has  been  misled  by  want 
of  proper  caution  on  the  part  of  his  customer.' 

The  passage,  in  Lord  Halsbury's  opinion,  which  follows  is  barely 

*  Ward  V.  DuncomU  [1893]  A.  C.  369.  •  (1823)  3  Ross.  i. 

^  British  Linen  Co,  v.  Ouledonian  Insurance  Co,,  4  Macq.  107,  114,  carrying  the  assent 
of  Lords  Campbell,  Oranworth,  Wensleydale  and  Chelmsford. 

*  [1896]  A.  C.  522. 
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tenable  as  a  debating  point ;  and  there  is  no  better  authority  to  cite 
than  Lord  Halsbnry  to  prove  that  a  judgment  may  be  sustainable, 
though  passages  of  it,  or  illustrations  in  it,  may  be  very  inexact  ^  The 
facts  in  Young  y.  Orote  are  fatally  inconsistent  with  Lord  Halsbury's 
suggestion  of  the  blank  cheque  theory.  They  set  forth  '  that  the  wife 
'  ddivered  one  of  the  cheques  so  signed  by  P.  Young  to  William 
Worcester,  a  clerk  of  P.  Young,  and  desired  W.  Worcester  to  fill  it 
up  with  the  sum  of  fifty  pounds  two  shillings  and  threepence. 
Worcester  aeeordingly  filled  it  up  wUh  that  sum^  and  showed  it  m  filled 
up  to  Mr».  Young,  and  she  desired  him  to  get  it  cashed  ^/  Thus  Mrs. 
Young  entrusted  a  special  agency  to  her  agent,  saw  to  the  comple- 
tion of  it,  and  then  gave  him  another  commission.  The  explanation 
that  the  negligence  was  entrusting  the  cheque  to  the  wife,  or  that 
it  was  the  issuing  of  a  blank  cheque,  falls  to  the  ground. 

The  negligence,  then,  can  only  be  what  the  House  of  Lords,  in 
Bant  of  Ireland  v.  Evanis  Trusteee,  accepted  it  to  have  been  on  the 
advice  of  the  judges :  that  the  customer,  by  his  neglect  to  use  due 
caution,  had  caused  his  bankers  to  make  a  payment  on  a  forged 
order ;  and  surely  on  the  mere  common  sense  of  the  matter  and 
disregarding  any  complication  of  mercantile  usage,  a  debtor  is 
entitied  to  expect  that  his  creditor,  in  sending  him  an  order  to  pay 
his  debt,  should  make  his  order  clear  and  unambiguous.  But 
perhaps  this  point  partakes  of  the  same  character  as  the  bold 
petUionei  principii  of  the  writer  of  the  Privy  Council  judgment  in 
Colonial  Bank  of  Auetralaeia  v.  Marshall,  Though  it  is  obvious  that 
there  must  be  some  duty  on  the  customer  to  the  banker  in  drawing 
a  cheque,  else  (the  signature  being  recognizable)  the  banker  would  be 
bound  to  honour  it  notwithstanding  any  illegibilities  elsewhere. 
The  only  question  is  in  defining  the  duty. 

Lord  Halsbury  expresses  his  opinion  that  the  '  modified  doctrine ' 
laid  down  by  Pothier  ^,  '  considering  the  principles  on  which  that 

^  e.g.  his  Lordihip's  own  judgment  on  'resulting  trusts/  *If  it  is  intended  to 
have  a  resulting  trust  the  ordinary  and  familiar  mode  of  doing  that  is  by  saying  so 
on  the  face  of  the  instrument':  SmUh  v.  Cooke  [1891]  A.  C.  299.  See  Underhill, 
Trusts  (5th  ed.),  106  n.   Possibly  his  opinion  in  ScAo^/bbTs  case  may  also  be  in  point. 

•  4  Bing.  354. 

"  The  head-note  in  la  Moore,  484,  is  even  plainer :  *  The  wife  requiring  £50  as.  3d., 
desired  one  of  her  husband's  clerks  to  fill  up  one  of  the  cheeks  for  that  sum.  The 
elerk  did  so,  and  was  sent  to  get  cash  for  it,  but  before  he  presented  the  check  he 
altered  it* 

*  This  may  be  extracted  from  some  six  pages  of  the  Law  Reports  report  occupied 
with  an  excerpt  from  Pothier  printed  in  the  middle  of  Lord  Halsbury's  opinion, 
and  which  Lord  Halsbnry  introduces  with  the  affirmation  that  '  it  is  impossible 
adequately  to  deal  with  the  matter  without'  having  before  us  the  passage  he  tran- 
scribes ;  and  dismisses  with  the  remark  that  neither  original  nor  comment  is '  relevant 
to  the  matter  in  hand.'  Tlie  *  modified  rule '  alluded  to  is — if  it  be  the  fault  of 
the  customer  that  the  banker  pays  more  than  he  ought,  the  customer  must  make 
the  difference  good;  and  this  in  accepted  bv  Parke  B.,  delivering  the  opinion 
of  the  judges.  Bank  of  Inland  v.  TruMus  ^  Evans  s  Chariiiea^  5  H.  L.  C.  410. 
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learned  author  himself  relies  for  its  acceptance,  is  not  and  never 
has  been  the  law  of  England.'  It  is  submissively  pointed  out  that 
that  may  very  well  be  so ;  and  yet  the  principle  of  Tonnff  v.  Grotey 
expounded  in  1827^  recognized  in  his  Lordship*s  own  House  and 
acted  on  ever  since,  may,  notwithstanding  its  concurrence  with 
a  passage  from  Pothier,  be  part  of  the  law  merchant :  the  custom 
of  merchants  generally  accepted  in  England;  even  though  the 
judges  gave  inconclusive  or  conflicting  or  incorrect  reasons  for  its 
currency.  The  conclusion  is  inevitable  that  Youn^  v.  Grote  is  not 
overruled '. 

Betuming,  then,  to  the  judgment  in  Colonial  Bank  of  Awtralaaia 
V.  Mar9haU\  we  are  driven  to  conclude  that  the  statement  there 
made,  that '  the  duty  which,  according  to  the  ruling  of  the  learned 
Chief  Justice,  subsists  between  customer  and  banker  is  substantially 
the  same  as  that  contended  for  in  Scholfield  v.  Earl  of  LondeAorough  ^,' 
is  as  inaccurate  in  law  as  it  is  in  £Bkct.  In  law  it  is  inaccurate ; 
for  Y(mng  v.  Grote  is  not  overruled,  since  our  examination  shows 
that  no  adequate  authority  has  yet  overruled  it ;  and  an  unanaly sed 
assumption  that  it  is  '  substantially  the  same '  with  something  else 
which  is  overruled  is  not  sufficient  to  overrule  it,  when  gi'eat 
lawyers  like  Lord  Selbome,  Lord  Watson,  Lord  Davey,  Lord 
Cranworth,  and  Lord  Wensleydale  (to  mention  only  a  few)  recognize 
differences  which  Sir  Arthur  Wilson  deems  not  to  exist ;  and  affirm 
a  duty  where  he  can  find  none.  It  is  inaccurate  in  fact ;  because 
irrespectively  of  its  legal  effect,  between  customer  and  banker  there 
is  a  definite  contractual  and  customary  relation ;  while  as  between 
holder  and  acceptor  of  a  bill,  the  acceptor  may  be,  and  often  is, 
ignorant  of  the  holder's  existence  till  the  moment  when  he  is  called 
on  to  pay  the  bill  by  virtue  of  his  acceptance  of  the  paper  of  a  third 
person  in  pursuance  of  an  obligation  originating  in  the  custom  of 
merchants.  The  difference,  in  short,  is  fundamental  ^.  The  subse- 
quent assumption  that  ScholfieWn  case'  *  included  everything 
existing  in  the  present  case'  is  manifestly  a  petitio  principii,  and 
contradictory  of  the  very  authority  to  which  it  appeals;  for 
Lord  Esher  M.  R.,  who  justly  characterizes  Young  v.  Grole  as  '  the 

>  '  I  think  the  reUtion  of  bankers  and  enstomen  does  involve  a  duty  on  the  part 
of  the  customer';  per  Kennedy  J.,  Letoea  Saniiary  Stsam  Laundry  Co.  v.  Bardays, 
23  Times  L.  R.  739.  '  [^906]  A.  G.  559. 

»  L  0.567. 

*  It  may  serve  to  iUustrate  the  want  of  authority  and  of  accuracy  in  this  judgment 
to  note  that  Lord  Haonaghten,  who  was  sitting  in  the  Privy  Council  at  the  hearing, 
had,  in  his  elaborate  opinion  in  ScKo^fMd  v.  EaH  0/  Londesborough  [1806]  A.  0.  545, 
held  the  relation  of  banker  and  customer  'a  long  way  off  from  the  connexion 
between  the  acceptor  of  a  bill  and  a  subsequent  holder ' ;  yet  the  identity  of  the 
relations  is  assumed  as  incontrovertible  by  the  writer  of  the  judgment  in  the  Privy 
Council. 

*  [1895]  »Q.B.  543. 
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fount  of  bad  argument/  yet  adds, '  it  does  not  apply  to  this  case ' : 
Scholfield  V.  Earl  of  LandeBborougk, 

In  Colonial  Bank  qf  Ausiralana  v.  Marshall^  acoordingly,  the  ques- 
tion being  between  banker  and  customer  and  evidence  being  given 
that  the  cheque  had  been  drawn  in  other  than  the  usual  way,  the 
case  should  have  been  left  to  the  jury. 

It  is  not  apparent  why  the  doctrine  so  forcibly  propounded  by 
Pollock  C.  B.  in  Rogert  v.  Hadley'^  was  not  invoked.  The  cheque 
in  its  inception  was  absolutely  inoperative  without  the  fraud. 
Whether  the  drawer  is  one  person  or  three,  if  before  the  issue  of 
the  cheque  there  is  a  fraud  by  the  drawer  himself,  it  vitiates  the 
cheque  on  the  most  elementary  principles';  and  Marshaltt  case, 
where  the  fraudulent  drawer  is  to  profit  by  his  or  their  own  fraud, 
seems  to  be  an  h  fortiori  case  ;  for  the  drawing  cannot  be  divided 
up.  The  signature  of  two  out  of  three  whose  signature  is  necessary 
is  a  mere  nullity,  and  the  signature  of  the  third — a  fraud.  In  any 
view  the  decision  is  most  unsatisfactory. 

Thomas  Bevex. 

*  33  L.  J.  Ex.  241,  348,  2  H.  A;  C.  327,  347. 

*  45  ft  46  Viot.  0.  61,  s.  39,  sub-8.  (3) ;  s.  30,  sttb-s.  (3).  Gp.  Saioyvr  y.  Wisewdl^ 
91  Mass.  43 ;  Hogg  y.  Skem^,  18  G.  B.  (N.  S.)  436 ;  QrwnfiM  Savings  Bank  y.  StoweUf 
133  Mass.  196. 

[If  Mr.  Seven's  strictures  on  Colonial  Bant  qfAwlralafia  v.  ManAall 
are  justified  or  even  plausible,  they  go  far  to  support  the  complaints 
as  to  the  working  of  the  Judicial  Committee  which  have  come  from 
the  self-governing  Dominions  of  the  Empire  of  late  years.  The 
House  of  Lords,  if  that  case  had  come  before  it,  might  or  might  not 
have  arrived  at  the  same  dedsion,  but  at  all  events  we  should  have 
had  fuller  reasons  and  some  critical  discussion. — F.P.]. 
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ADMINISTRATION  OF  JUSTICE  IN  EGYPT  ^ 

THE  whole  legal  system  and  especially  the  judicial  administra- 
tion in  Egypt  are  anomalous  in  the  highest  degree,  and 
present  problems  to  the  jurist  which  bristle  with  difficulties. 
When  Herodotus  visited  that  country  in  the  fifth  century  before 
our  era,  he  found,  as  he  tells  us,  that  the  Egyptians  acted  in  many 
respects  in  exactly  the  opposite  way  to  what  people  did  elsewhere — 
that  things  seemed,  so  to  say,  upside  down.  To  a  laige  extent 
these  remarks  of  the  Father  of  History  are  applicable  to-day  to  the 
state  of  government  and  judicial  administration  under  the  Khedive. 
On  the  unique  position  of  the  Qovemment  as  affected  by  inters 
national  treaties — with  the  Commission  of  Debt  and  the  British 
Control — I  shall  say  nothing.  It  is  sufficient  to  refer  to  the  well- 
known  work  of  Lord  Milner,  'England  in  Egypt/  written  with 
a  brilliancy  of  style  and  clearness  of  exposition  that  makes  a  tangled 
and  complicated  subject  quite  simple  and  plain.  I  confine  my 
remarks  solely  to  the  state  of  the  law  and  the  administration  of 
justice. 

Unlike  England  and  other  European  countries,  whei*e  there  is 
but  one  system  of  law  administered  by  the  local  courts  to  natives 
and  foreigners  alike  (subject  only  to  the  voluntary  recognition  of 
certain  extra-territorial  rights,  based  mainly  on  foreign  domicile  or 
nationality,  so-called  private  international  law),  we  find  in  Egypt 
a  variety  of  systems  of  law  administered  by  independent  courts  of 
widely  different  character.  We  find  distinctions  existing  between 
the  law  and  the  courts  for  the  foreigner  and  the  law  and  the 
courts  for  the  native— and,  as  regards  both,  a  distinction  between 
the  law  of  status  and  the  family  on  the  one  hand  and  the  law  of 
property,  obligations,  &c.,  on  the  other,  or,  to  use  the  familiar  but 
somewhat  indefinite  terms,  between  the  Personal  and  the  Real 
Statute. 

First  we  must  notice  that  like  nearly  all  non-Christian  States  in 
the  East  (Japan  has  recently  by  special  treaties  become  an  excep- 
tion) E^pt  is  subject  to  Capitulations.  By  Capitulations  I  mean 
treaty  concessions  by  Eastern  non-Christian  governments  in  favour 
of  foreign  residents;  the  principal  of  which  are  immunities  from 
the  local  law  and  local  jurisdiction. 

'  This  paper  contains  a  summary  of  notes  made  by  tlie  writer  daring  a  stay  in 
Egypt  luiit  winter,  and  was  delivered  as  a  public  lecture  in  Oxford. 
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In  reepect  of  the  Capitalaiions,  as  they  now  exist  in  Egypt,  and 
apart  from  international  conventions,  the  Consul  of  each  Christian 
State  represented  there  has,  speaking  broadly,  exclusive  civil  and 
criminal  jurisdiction  over  the  resident  subjects  of  such  state.  In 
other  words  he  alone  is  competent  to  judge  of  and  punish  crimes 
committed  in  Egyptian  territory  by  subjects  of  the  state  he  repre- 
sents, and  also  to  decide  litigations  by  such  subjects  inter  se, 
according  to  the  laws  of  his  own  state,  without  interference  by  any 
territorial  tribunaL  There  are  a  few  exceptions,  as,  for  example, 
mere  police  offences  and  claims  affecting  immovable  property,  but 
I  state  the  general  rule.  Thus  if  a  British  subject  commits  an 
assault  or  a  forgery  in  Cairo,  he  will  be  tried  by  the  British  Consul 
at  Cairo  according  to  English  law,  and  if  two  Qerman  merchants 
have  a  dispute  about  a  contract  at  Alexandria,  it  will  be  decided  by 
the  German  Consul  there  according  to  the  German  Code. 

The  Consular  Courts  are,  speaking  generally,  Courts  of  First 
Instance.  Thus,  as  regards  our  own  Consuls,  appeals  both  in 
civil  and  criminal  cases  can  ordinarily  be  made  to  a  Supreme  Court 
of  two  judges,  whose  seat  is  at  Constantinople,  and  ultimately 
under  certain  conditions  to  the  Privy  Council. 

There  are,  apart  from  the  Consul-General  who  is  also  Minister 
Plenipotentiary,  three  British  Consuls  in  Egypt,  viz.  one  at 
Alexandria  \  one  at  Cairo,  and  the  third  at  Port  Said  ^.  There  are 
also  vice-consols  at  Alexandria  and  Port  Said  and  consular  agencies 
at  several  other  important  centres  of  trade. 

This  consular  jurisdiction  is  in  a  sense  extra-territorial,  each 
foreign  nation  enjoying  it  being  able  to  apply  its  own  law  to  its 
own  people  K  On  the  other  hand,  for  the  legal  relations  between 
foreigners  of  different  nationalities  and  the  legal  relations  between 
foreigners  and  natives,  as  well  as  those  of  natives  iuler  se^  there  is 
a  territorial  jurisdiction.  Justice  is  administered  in  Egypt  terri- 
torially by  two  distinct  classes  of  tribunals,  viz.  Native  Courts  and 
Mixed  or  International  Courts — tribunatm  iudigine%  and  tribunaux 
mimtes. 

And  here  we  must  note  that  the  Khedive,  though  not  a  fully 
independent  sovereign,  being  subject  to  the  suzerainty  of  Turkey, 
which  still  limits  his  powers  in  a  few  matters  (e.  g.  the  right  of 
coinage),  has  yet  constitutionally  full  power,  with  the  assent  of  his 
Council^  to  regulate  the  administration  of  justice  in  his  dominions. 
Both  the  mixed  and  the  native  Courts  have  been  organized  by 
his  authority  independently  of  the  Porte. 


'  Holding  commission  as  ConsuUGeneral. 
'  See  Hall,  Foreign  Jurisdiction,  p.  191. 
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It  will  be  convenient  to  take  the  Mixed  Courts  first. 

These  Courts  were  established  in  1876,  under  the  following  cir- 
cumstances. In  the  time  of  Khedive  Ismail,  when  foreign  enterprise 
first  became  active  in  E^pt,  it  was  realized,  both  by  the  govern- 
ment and  foreign  representatives  there,  that  the  existing  Courts 
were  quite  inadequate  to  deal  satisfactorily  with  the  commercial 
and  other  economic  relations  between  foreigners  and  natives  or 
between  foreigners  of  separate  nationalities.  The  regular  practice 
at  this  time  (though  by  no  means  in  conformity  with  the  Capitula- 
tions) was  for  the  Consuls  of  the  various  foreign  states  to  adjudicate 
upon  all  such  mutual  transactions  wherever  a  subject  of  their  own 
country  was  defendant^  observing  the  maxim  actor  sequitur  forum  ret ; 
while  on  the  same  principle  where  a  native  was  defendant  the 
foreign  plaintiff  sued  him  before  the  local  Egyptian  tribunals  ^. 

This  was  for  many  reasons  inconvenient ;  as,  for  instance,  where 
there  were  joint  defendants  of  differentr  nationalities,  there  might 
have  to  be  separate  actions  before  different  Consuls,  while  de- 
fendants having  counter-claims  could  not,  without  the  plaintiff's 
consent,  have  these  decided  by  the  judge  of  the  action.  Further, 
the  want  of  some  common  system  of  law  by  which  foreigners  and 
natives  could  regulate  their  civil  and  commercial  transactions  was 
strongly  felt.  Accordingly,  in  1867,  a  Report  on  the  subject  of  the 
reform  of  the  judicial  system  was  made  to  Ismail  by  his  famous 
minister  Nubar  Pacha,  and  in  it  Nubar  proposed  that  new 
Egyptian  Courts  should  be  organized  in  which  a  certain  proportion 
of  the  judges  should  be  foreigners,  and  that  these  Courts  should 
have  exclusive  jurisdiction  in  all  actions,  civil  and  criminal,  with* 
out  regard  to  the  nationality  of  the  parties.  The  Powers  would 
not  agree  to  go  so  far  as  this,  but  ultimately,  after  an  interval  of 
several  years,  an  international  Convention  was  made  by  which 
a  small  number  of  tribunals  were  to  be  temporarily  instituted,  with 
a  preponderating  proportion  of  foreign  judges,  and  these  mixed 
tribunals  were  to  have  exclusive  jurisdiction  in  all  actions  of  a  civil 
or  commercial  character  arising  between  natives  and  foreigners  or 
between  foreigners  of  different  nationalities.  It  was  also  a  term  of 
the  Convention  that  where  an  action  related  to  immovable  pro- 
perty it  should  be  within  their  exclusive  jurisdiction,  even  though 
both  parties  were  foreigners  of  the  same  nationality^.  And  a 
small  amount  of  penal  jurisdiction  was  also  conferred  on  them. 

*  In  practice,  some  of  the  Consular  Courts  (particularly  that  of  France)  usurped 
jurisdiction  OTor  natives,  and  many  cases  by  foreigners  against  natives  were  setUed 
by  diplomatic  action  rather  than  by  resort  to  the  native  Courts. 

^  ISiongh  the  relative  Statute  of  Judicial  Organization  is  ambiguous  on  the  point, 
it  has  been  decided  that  where  the  action  as  to  an  immovable  is  between  two 
natives  the  mixed  Courts  have  not  jurisdiction. 

Eea 
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A  Statute  of  Judicial  Organization  (R^lement  d'Oi^ganisation  Judi- 
eiaire)  was  accordingly  drawn  up  in  1 874,  giving  effect  to  this. 
About  the  same  time,  or  soon  after,  a  series  of  Codes — six  in  all 
(Civil,  Commercial,  Maritime,  Penal,  Civil  Procedure,  and  Criminal 
Procedure) — were  framed  which  were  to  be,  for  the  future,  binding 
on  natives  and  foreigners  alike  in  all  questions  for  which  the  mixed 
Courts  were  made  competent.  These  Codes  were  prepared  rather 
hastily  and  imperfectly  on  the  model  of  the  Code  Napol^n  and 
published  officially  in  French;  the  French  influence  being  para- 
mount under  Ismail.  They  came  into  operation  in  1876  and  have 
on  the  whole  undergone  but  little  amendment  since  they  were 
issued. 

The  mixed  Courts  were,  as  I  said,  instituted  tentatively  and 
temporarily,  being  limited  in  duration  to  five  years,  and  every 
fttinquennium  since  1884  they  haVe  been^  by  international  agreement^ 
renewed  for  the  same  period^.  They  are  divisible  into  three 
classes,  viz.  Summary,  Ordinary,  and  Appellate ;  there  being,  in 
all,  three  Summary  and  three  Ordinaiy  (technically  styled  Tribunals 
of  Ftr$t  Instance),  sitting  at  Cairo,  Alexandria,  and  Hansourah 
respectively',  and  one  Appellate  sitting  at  Alexandria  in  two 
chambers.  Provision  was  also  made  by  the  above-mentioned  Statute 
of  Organization  for  a  mixed  Assize  Court,  but  this  has  remained 
practically  a  dead  letter  \ 

As  I  have  said,  the  law  administered  by  these  Courts  relates 
mainly  to  civil  and  commercial  affairs,  such  as  rights  of  property, 
contracts,  torts,  public  companies,  and  so  forth.  They  have 
nothing  to  do  with  questions  of  status  and  domestic  relations,  nor, 
save  exceptionally,  with  criminal  offences ;  all  such  matters  being 
left  to  be  adjudicated  upon  by  the  Consuls  in  the  case  of  foreigners 
and  by  native  Courts  in  the  case  of  Egyptians.  Nevertheless  the 
mixed  Courts  have  a  small  amount  of  penal  jurisdiction — ^principally 
as  regards  offences  by  or  against  the  officials  of  Courts  (e.  g.  cor- 
rupting a  judge)  and  offences  against  the  execution  of  judgments 
and  the  Bwkmptcy  Laws — and  they  also  deal  with  police  contra- 
ventions by  foreigners  \  It  is  noticeable  that  the  mixed  Courts 
have  been  astute  to  amplify  their  jurisdiction  where  possible,  and, 
having  acquired  the  confidence  of  the  native  public,  they  have 
succeeded  in  doing  so  very  considerably.  Thus  in  bankruptcy  they 
insist  on  their  juiisdiction  to  wind  up  the  estate,  even  where  the 


>  See  Milner,  Engliind  in  Egypt,  p.  53  n. 

*  There  is  also  a  delegated  Court  at  Port  Said,  but  for  police  contraventions  only. 
'  Only  once  has  there  been  a  trial  by  a  mixed  Assize  Court.     Report  of  Judicial 

Adviser  for  i^.f,  p.  49. 

*  Code  Civil  Egyptien,  §  10. 
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bankrupt  is  a  native,  if  but  a  single  creditor  is  a  foreigner. 
Similarly  with  the  control  and  liquidation  of  public  companies,  if 
but  a  single  shareholder  is  a  foreigner. 

.  By  international  agreement  the  foreigners  who  sit  as  judges  in 
the  mixed  Courts  are  representatives  of  the  several  States  which 
have  Capitulations  with  ^[ypt ;  each  of  the  fourteen  Powers  in  that 
position  having  right  to  nominate  a  member,  who  then  gets  his 
appointment  formally  from  the  Khedive.  In  each  Court  the  foreign 
judges  are  in  a  majority  and  the  acting  president  must  always  be 
a  foreigner.  The  procedure  is  modelled  on  the  French  system. 
Though  the  official  language  for  the  pleadings  may  be  either  French, 
EInglish  ^,  Italian  or  Arabic,  in  practice  French  is  now  the  invariable 
means  of  communication  between  Bench  and  Bar.  For  a  barrister 
to  address  the  Court  in  English,  as  has  been  done  occasionally,  would 
simply  result  in  his  not  being  understood.  It  would  be  perhaps  too 
much  to  say  that  the  judges  of  the  mixed  Courts  are  always  quite 
familiar  with  French.  A  tale  is  told  of  one  learned  judge  having 
taken  his  seat  on  the  Bench  at  Alexandria  who  was  unable  to  turn 
into  correct  French — '  Have  you  had  a  pleasant  voyage  ? '  Perhaps 
this  is  ben  irovcUo.  The  judges  are  not  required  to  know  Arabic ; 
only  those  of  them  who  are  natives  do  so  thoroughly  as  a  rule. 
I  attended  both  the  Summary  and  the  Oi*dinary  Mixed  Court  at 
Cairo  and  the  Appellate  Court  at  Alexandria,  and  was  favourably 
impressed  with  the  conduct  of  business  in  them. 

.1  turn  now  to  the  native  Courts  before  which,  after  all,  the  great 
mass  of  litigation  in  Egypt  is  conducted.  For  Egyptian  subjects 
there  exist  native  laws  and  native  courts.  And  by  such  subjects 
I  mean  all  who  owe  allegiance  to  the  Khedive,  whether  Hoidems 
(who,  of  course,  constitute  the  great  bulk  of  the  populati(m)  or 
those  of  other  beliefs,  as  Copts,  Armenians,  Jews.  Now  to  Uiese 
Egyptian  subjects  (and  along  with  them  we  must  include  Turks 
resident  in  Egypt,  as  they,  being  Ottoman  subjects,  cannot  be 
classed  as  foreigners  ^)  two  different  systems  of  law  are  applicable, 
viz.  what  I  may  roughly  call  customary  or  common  law  on 
the  one  hand  and  statute  or  codified  law  on  the  other ;  and  these 
two  systems  are  administered  by  separate  and  widely  dissimilar 
judicatories. 

The  customary  law  is  applicable  to  the  personal  and  domestic 
relations,  such  as  questions  of  marriage,  divoitse,  adoption,  alimony, 
and,  most  important  of  all,  succession  (inheritance,  testaments,  and 
trust  settlements^).     It  embraces,  in  other  words,  the  Personal 

'  English  was  not  made  an  alternative  till  the  year  1905. 

>  Over  other  Moslems  in  Egypt  (e.g.  Persians)  the  mixed  Courts  claim  juris- 
diction. 
'  Charitable  trusts  (wakfs)  form  an  important  part  of  their  jurisdiction. 
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Statute,  or  what  is  commonly  called  Family  Law  and  Suocession. 
Where  Mohammedans  are  concerned  this  customary  law  is  largely 
based  on  religious  doctrines  and  precepts  contained  in  the  Koran 
and  in  writings  of  noted  Moslem  teachers  and  jurists,  and  the 
Courts  which  interpret  and  apply  it  in  Egypt  are  called  '  Meh- 
kemehs/  These  '  Mehkemehs '  exist  as  Courts  of  first  instance  all 
over  the  country,  and  there  is  also  a  Supreme  Court  which  sits  at 
Cairo  and  is  composed  of  the  heads  of  the  Mosque  £1  Azhar. 
Technically  the  Mehkemehs  are  divisible  into  district,  central,  and 
supreme.  They  are  nearly  all  very  inefficient,  and  the  recent 
Annual  Reports  by  the  British  Adviser  to  the  Ministry  of  Justice, 
Sir  Malcolm  M^Ilwraith,  contain  pretty  severe  animadversions  upon 
their  tardiness  in  pronouncing  judgments,  the  negligence  of  their 
procedure,  and  the  confusion  of  their  records.  But  any  attempt 
to  get  rid  of  them  would,  it  is  feared,  excite  religious  animosity 
among  fanatical  followers  of  the  Prophet,  and  all  that  can  be  done 
at  present  is  to  try  to  improve  their  methods.  This  wLU  be  best 
done  probably  by  improving  the  education  and  the  status  of  their 
Cadis.  Our  active  Judicial  Adviser  is  doing  his  utmost  in  that 
direction,  and  I  observed  that  in  his  Report  for  1905  he  holds  out 
a  prospect  of  part  of  the  customary  law  being  codified  ^ 

These  Mehkemeh  Courts  are,  I  said,  purely  for  Mohammedans.  The 
Egyptian  Copts,  Armenians  and  other  non-Moslem  sects  are  allowed 
to  have  their  family  rights  and  their  successions  determined  by  their 
own  custcmiary  laws ;  disputes  on  these  matters  being  decided  by 
religious  Courts,  representative  of  their  respective  churches ;  for  ex- 
ample, among  Copts  in  Cairo,  by  the  Coptic  Patriarch.  All  this  proves 
rather  embarrassing  in  practice.  Thus  suppose  an  Armenian  subject 
of  the  Khedive  were  to  leave  me  a  legacy  in  his  will  and  it  was 
disputed  by  the  heirs,  the  action  to  determine  its  validity  would 
have  to  be  brought  before  or  remitted  to  the  Armenian  Patriarch 
as  '  juge  de  statut  personnel.'  When  I  was  in  Cairo  I  noticed  the 
foUowing  case  reported  in  one  of  the  Egyptian  newspapers :  A  Greek 
woman,  a  native  of  some  island  belonging  to  Turkey,  had  grounds 
of  complaint  for  cruelty  and  infidelity  against  her  husband,  who 
was  a  Copt,  and  she  set  out  one  day  to  lodge  her  complaint  and 
initiate  an  action  of  divorce  or  sepflcration  before  the  Coptic 
Patriarch.  The  husband,  however,  had  got  wind  of  her  intention 
and  along  with  some  of  his  friends  followed  her,  and  on  the  stairs 
leading  up  to  the  Patriarch's  office  seized  and  made  off  with  her  in 
a  carriage  that  he  had  in  waiting.  The  report  stated  that  the 
Patriarch  was  taking  steps  to  vindicate  Ai^  jurisdictum,  but  whether 
the  abductors  were  discovered  I  could  not  learn. 

'  P-44. 
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Such  is,  in  outline,  the  state  of  the  Personal  Law  as  regards 
Egyptian  subjects. 

fiut  how  does  it  stand  with  the  native  law  as  regards  property 
and  obligations  and  crimes  and  civil  and  criminal  procedure — the 
Real  Statute  ?  For  several  years  after  the  ci-eation  -of  the  mixed 
Courts,  and  the  enactment  of  the  Mixed  Codes,  the  laws  for  natives 
on  these  matters  remained  as  heretofore  based  on  customary  usage, 
so  £ar  as  not  altered  by  ordinances  of  the  Khedive,  but  were,  for  the 
most  part,  hopelessly  vague  and  indefinite,  and  were  administered  by 
ill-instructed  and  ineffident  Mohammedan  judges  \  Worse  even, 
and  that  is  saying  a  good  deal,  than  what  now  prevails  in  Turkey  I 
But  the  favour  that  the  natives  showed  for  the  administration  of 
justice  in  the  mixed  Courts,  to  which  I  referred  a  little  while  ago,  was 
not  unobserved  by  the  Qovemment.  In  stately,  if  somewhat  gran- 
diloquent, language,  Lord  Dufferin  wrote  in  1883:  'Though  the 
native  Courts  were  never  more  imbecile  and  corrupt  than  they  are 
at  present,  the  institution  on  the  confines  of  the  land  of  the 
International  Tribunals,  and  the  administration  within  earshot  of 
the  people  of  what,  with  all  its  imperfections,  is  recognized  with 
wonder  as  a  justice  which  can  neither  be  bought  nor  intimidated, 
has  generated  in  the  heart  of  the  nation  an  unquenchable  desire  for 
righteous  laws  and  a  pure  magistracy.' 

Accordingly  in  1883  measures  were  wisely  taken  to  reorganize 
the  native  Courts,  and  it  was  resolved  to  have  a  body  of  law,  both 
substantive  and  adjective  (excepting  only  the  Law  of  the  Family 
and  Succession),  made  applicable  to  natives  in  the  systematic  form 
of  Codes.  The  six  Codes  already  in  operation  in  the  mixed  Courts 
(of  which  translations  into  Arabic  had  been  made)  were  adopted 
as  statute  law  for  the  Elgyptians,  subject  to  such  alterations  and 
additions  as  were  necessary  to  adapt  them  to  the  new  circumstances. 
What  weuBJus  gentium  was  thus  bodily  and  unofiatu  converted  into 
jm  civile !  Though  some  of  these  Codes,  as  applicable  to  natives, 
have  been,  since  1883,  subjected  to  important  statutory  amend- 
ments (revised  editions,  for  instance,  of  both  the  Penal  Code  and 
the  Code  of  Criminal  Procedure  have  been  recently  issued)  they 
still  retain  substantially  their  original  chai*acter.  They  are  binding 
on  all  Egyptians  without  distinction  of  creed.  Thus  in  the  first 
clause  of  the  revised  Code  P^nal  of  1904  we  read, '  This  Code  shall 
apply  to  every  person,  who  not  being  by  law,  treaty  or  usage 
exempt  from  the  jurisdiction  of  the  native  tribunals,  is  guilty  of  the 
commission  in  Egypt  of  any  offence  falling  under  its  provisions/ 

For  administering  this  new  codified  law  the  old  native  judicatories 
were  fundamentally  reorganized  by  Khedivial  Decree  of  14  June, 

^  SUte  Papers,  ^gypt,  1883,  p.  50. 
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1883,  ^^^  since  that  date  numerous  statutory  changes  have  been 
made  with  a  view  to  their  greater  efficiency. 

As  they  now  exist  the  Native  Courts  may  be  divided  into  five 
classes,  vias.  Markaz,  Summary,  Central,  Assize,  and  Appellate. 
Just  a  few  words  about  these. 

First.  The  Markaz  Coui*ts. — They  may  be  described  as  the  Police 
Courts  of  Egypt.  They  were  created  two  or  three  years  ago  with 
the  design  of  relieving  the  Summary  Courts  of  the  trial  of  petty 
offences  and  in  order  to  bring  justice  more  closely  to  the  doors  of 
offenders  \  Some  of  them  have  also  a  small  amount  of  civil  jurisdic* 
tion  in  petty  cases.  There  were  in  1905  more  than  100  of  them 
altogether^.  Cases  in  them  are  heard  either  by  judges  of  the 
Summary  Court  of  the  district  in  which  they  are  situated  or  by 
judges  specially  appointed  \ 

Second.  The  Summary  Courts  {tribunaux  sommaire*). — These  were 
instituted,  as  their  name  indicates,  for  the  trial  summarily  of  cases, 
both  civil  and  penal,  of  minor  importance  \  and,  before  the  creation 
of  the  Markaz  Courts,  they  did  all  the  work  of  this  kind.  They  are 
to  be  found  all  over  Egypt  at  populous  places  ;  the  number  of  themi 
in  1905,  being  between  forty  and  fifty*. 

Third.  The  Central  Courts  {tribunaux  centranw).  There  are  at 
present  just  seven  of  these,  being  confined  to  the  larger  towns,  viz. 
Cairo,  Alexandria,  Assiut,  Tantah,  and  three  others.  They  were, 
till  recently,  the  regular  tribunals  for  the  trial  in  first  instance  of 
all  criminal  cases  triable  on  indictment,  as  well  as  all  civil  and 
commercial  cases  above  the  limit  of  competency  fixed  for  the 
Summary  Courts.  By  the  institution  of  the  Assize  Courts  they 
have  been  deprived  of  their  original  jurisdiction  in  criminal  cases, 
but  they  hear  appeals  from  the  Summary  Courts  in  minor 
offences  (so-called  *  misdemeanours ')  ^  and  also  in  civil  and  com* 
mercial  cases.  Some  of  the  judges  of  the  Central  Coui-ts  have  also 
to  act  as  committal  magistrates  (jii^es  de  renvoi)  in  cases  triable 
before  the  Assize  Courts. 

Fourth.  The  Assize  Courts. — ^They  were  first  instituted  by  a  law 
passed  in  January  1905,  and  so  far  have  proved  a  distinct  success. 
They  are  intended  to  relieve  the  Central  Courts  of  all  original 
criminal  business,  and  are  composed  of  judges  selected  from  the 

'  Report  of  Judicial  Adyiaer  for  1903,  p.  15,  and  for  1904,  p.  7. 
'  Beport  of  Judicial  Adviser  for  1905,  p.  7. 
'  See  Judicial  Adviser's  Report  for  1903,  p.  15. 

*  Speaking  generally,  civil  actions  up  to  £100  in  value  and  criminal  actions 
punishable  by  fine  or  imprisonment  up  to  three  years ;  Statesman's  Year  Book, 
1906,  p.  1497. 

*  Judicial  Adviser's  Report  for  1905,  p.  6. 

*  The  term  '  misdemeanour '  is  curiously  used  in  the  translation  of  the  native 
Egyptian  Penal  Code  as  equivalent  to  delit  of  the  French  Oode. 
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native  appellate  Gourt,  who  go  periodically  on  circnit  and  sit  at 
the  Central  tribunals. 

Fifth.  The  Coui-t  of  Appeal. — There  is  one  supreme  native 
Court  of  Appeal  for  the  whole  of  Egypt.  It  sits  at  Cairo,  and  its 
judges^  unlike  those  of  the  first  instance,  are  irremovable.  It  hears 
appeals  from  the  Central  Courts,  and  it  also  acts  as  a  Court  of 
Cassation  on  poarvois  from  any  inferior  Court.  It  consists  of  twenty- 
one  members,  who  do  not,  however,  all  sit  as  one  body  but  divide 
the  work  among  them  by  arrangement.  A  certain  number  of  the 
judges,  moreover,  have  periodically  to  sit  in  the  Assize  Courts,  as 
just  stated  ^. 

In  all  the  ncUive  Courts  enumerated  the  Government  may  appoint 
either  Egyptian  subjects  or  foreigners  as  judges.  In  point  of  fact, 
however,  those  appointed  to  sit  in  the  Markaz  and  Summary  Courts 
are  almost  invariably  natives ;  few  foreigners  being  capable  of 
speaking  Arabic  with  the  facility  and  fluency  requisite  in  summary 
trials.  The  other  Courts  as  a  rule  contain  a  certain  admixture  of 
foreigners  with  natives.  An  Englishman,  for  example,  Mr.  Bond, 
at  present  presides  over  the  Coui-t  of  Appeal,  and  Mr.  Sheldon  Amos 
is  another  well-known  English  member  of  that  Court.  All  the 
proceedings  are  in  Arabic,  and  like  those  of  the  mixed  Courts  are 
modelled  on  the  French  system.  Thus,  for  instance,  criminal 
prosecutions  are  conducted  by  a  body  of  official  lawyers  called  the 
Parquet.  I  may  mention  that  the  Procureur  Q^n^ral  and  head  of 
the  Parquet  of  the  native  Courts  is  a  distinguished  Oxford  graduate, 
Mr.  Eustace  Corbet.  I  was  much  indebted  to  him  for  his  courtesy 
in  explaining  to  me  various  points  in  the  working  of  the  Criminal 
Courts,  and  certainly,  so  far  as  I  could  judge  from  cursory  observa- 
tion, the  Parquet  is  fully  abreast  of  our  modem  methods.  Par- 
ticularly admirable  are  the  arrangements  for  the  detection  of 
crime  by  means  of  finger  marks,  to  which  a  distinct  department  of 
the  criminal  offices  at  Cairo  is  devoted.  This  method  of  detection 
is  specially  valuable  in  Egypt,  where  the  featui-es  and  dress  of  the 
natives  are  so  much  alike,  where  distinguishing  surnames  among 
the  common  people  are  often  wanting,  and  where  nearly  every  second 
fellah  one  meets  seems  to  be  called  Mohammed. 

Transfers  and  promotions  of  judges  from  one  native  Court  to 
another,  and  also  from  the  native  to  the  mixed  Courts,  and  vice 
vei*sa,  are  not  unusual,  and  are  found  to  have  a  good  efiect. 

For  the  student  of  Roman  Law,  Egypt  offers  numerous  points  of 


^  Properly  speaking  there  are  just  two  classes  of  judges  in  the  native  Courts, 
viz.  first  instance  and  appellate.  All  judges,  therefore,  who  sit  in  the  Central, 
Summary,  and  Karkaz  tribunals  are  described  as  judges  of  first  instance. 
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interest.  The  mixed  Courts  will  recall  the  Court  of  the  peregrin 
praetor  at  Rome.  The  peregrin  praetor  had  to  deal,  just  as  the 
mixed  Court  judges  have  to  deal,  solely  with  actions  in  which  either 
both  parties  or  one  of  them  was  a  non-citizen  [peregrinui).  And 
the  law  administered  by  the  ancient  and  the  modem  tribunals  alike 
\%ju8  gentium — a  law  not  for  the  citizen  as  such  but  adapted  for  all 
peoples.  Only  in  Egypt  we  have  a  Code  in  lieu  of  the  praetor's 
Edicts  (Edictum  traialicium)^  and  a  body  of  salaried  judges  take  the 
place  of  both  the  praetor  and  the  jury  of  recuperatores.  There  is  also 
this  further  difference  that  in  Egypt  the  jn^  civile  and  they w#  gentium 
are  almost  practically  identical  in  civil  and  commercial  matters  ; 
the  enactment  of  the  native  Codes  in  1883  representing  in  a  measure 
what  would  have  happened  at  Rome  if  the  urban  praetor  had  taken 
over  en  bloc  the  peregrin  praetor's  edict,  with  such  alterations  only 
as  would  make  it  applicable  to  eivee. 

In  conclusion  I  will  make  a  few  observations  of  a  general 
character,  and  first,  as  regards  the  consular  jurisdiction.  Recently 
there  has  been  a  good  deal  of  discussion  in  the  press  about  the 
expediency  of  continuing  the  Capitulations  in  Egypt,  and  it  is  well 
known  that  their  abolition  has  been  for  some  time  desired  by  our 
late  Minister  Plenipotentiary,  Lord  Cromer.  There  can  be  little 
doubt  that  they  cause  considerable  embarrassment  to  the  Egyptian 
Government,  and  this  is  particularly  the  case  with  the  Greek  and 
Italian  Consulates;  the  Greeks  and  Italians  being  more  numerous 
than  members  of  other  nationalities  and  supplying  a  somewhat 
turbulent  element  to  the  population.  It  is  certainly  exasperating 
to  the  efficient  police  administration  of  cities  like  Cairo  and 
Alexandria  to  have  to  hand  over  to  the  Greek  or  Italian  Consul 
criminals  who  are  regularly  domiciled  in  the  country,  and  who, 
having  adopted  Egyptian  habits  of  life,  retain  little  or  no  interest 
in  the  country  of  their  origin.  In  the  case,  too,  of  such  crimes  as 
riots,  conspiracies,  and  the  like,  in  which  natives  and  foreigners  may 
be  jointly  concerned,  the  Capitulations  produce  the  awkward  result 
of  separate  trials  in  different  Courts,  and  it  not  unfrequently  happens 
that  there  is  a  conviction  before  the  native  tribunals  while  the 
foreigner  is  acquitted  or  never  tried.  I  should  myself  be  in  favour 
of  abolishing  the  consular  jurisdictions,  but  I  am  not  sanguine  that 
the  European  Powers  will  be  induced  to  agree  to  this  for  a  good 
while  to  come.  I  cannot  disguise  that  I  found  among  intell^ent 
foreigners  resident  in  Egypt,  with  whom  I  conversed  on  the  subject, 
a  strong  repugnance  to  any  change  which  would  lead  to  Europeans 
being  tried  criminally  by  native  judges.  In  any  case  should  native 
Courts  take  the  place  of  the  Consuls,  and  also  (as  is  proposed)  of 
the  mixed  Courts,  it  would,  I  think,  be  necessary  to  have  a  separate 
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Chamber  for  criminal  cases  consisting  entirely  of  non-Moslem 
judges. 

Of  the  existing  native  Courts,  other  than  the  Mehkemehs,  I  have 
nothing  but  good  to  say.  Considering  the  short  time  they  have 
been  in  existence  and  the  limited  opportunities  the  judges  have  had 
of  mastering  their  profession,  they  have  done  astonishingly  well. 
But  I  will  quote  the  words  of  a  much  higher  authority  on  this 
matter  than  I  am^  viz.  Sir  Malcolm  M^Ilwraith.  In  his  Report  to 
the  Ministry  of  Justice  in  1905^  he  says:  'I  believe  that  they 
[i.e.  the  native  tribunals]  are  gradually  and  steadily  improving 
all  along  the  line.  The  vast  bulk  of  the  judicial  output  of  the 
Native  Bench  is  very  fairly  satisfactory,  and  increasingly  so,  year 
by  year.  A  sti*ong  Native  judiciary  and  a  sound  system  of  justice, 
in  an  Oriental  country,  cannot  be  built  up  in  a  day,  and  in  such 
matters  the  twenty  odd  years  of  the  occupation  amount  to  little 
more.  Those  who  have  watched  the  work  of  some  of  the  Assize 
Courts  this  summer,  composed,  by  reason  of  vacation  arrangements, 
exclusively  of  Native  judges,  have  certainly  no  grounds  for  dLs- 
oouragement.' 

I  should  not  like  to  conclude  this  lecture  without  offering  a  word 
in  praise  of  the  services  of  Lord  Cromer  in  Egypt.  No  one  without 
having  been  in  the  country  can  really  appreciate  the  difficulties  with 
which  he  had  to  contend  and  the  admirable  way  in  which  he  sur- 
mounted them.  The  French  have  a  proverb — *  H  n'y  a  pas  d*homme 
n^cessaire,'  but  the  force  of  that  proverb  would  hardly  have  been 
admitted  in  Egypt  during  the  greater  part  of  the  British  occupation. 
Without  Lord  Cromer's  guiding  hand,  it  is  highly  probable  that  the 
Government  of  the  present  Khedive  would  have  fallen  back  into 
confusion  politically,  financially,  and  judicially. 

For  better  or  for  worse  Great  Britain  seems  now  to  have  linked 
her  fate  with  that  of  Egypt  I  will  confess  that  when  I  left  these 
shores  last  winter  I  did  so  with  a  prejudice  in  favour  of  the 
Egyptians  being  allowed  to  work  out  their  own  salvation.  But 
before  I  left  Egypt  I  changed  that  opinion.  I  think  there  is 
a  certain  want  of  moral  stability  in  the  character  of  the  people  that 
unfits  them  at  present  for  self-government.  And  there  is  the 
crassest  ignorance  among  the  fellaiin  who  constitute  about  two- 
thirds  of  the  population.  These  defects  may  disappear  in  course  of 
time  under  enlightened  government,  but  it  will  take  a  generation 
or  two.  If  the  British  Control  were  now  to  be  withdrawn  one  of 
two  things  would  happen — either  some  other  Power  would  step 
into  our  shoes  or  there  would  quickly  be  a  relapse  to  the  intoleiuble 
tyranny  and  corruption  of  the  days  of  Ismail.  H.  Goudt. 
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LE  JURY  A  ROME  ET  EN  ANGLETERRE. 

II  suffit  de  Jeter  an  coup  d'oeil  sur  les  institutions  judiciaires  des 
peuples  europ^ns  et  des  colonies  quails  ont  cr^^  au  del&  des  mers, 
pour  etre  frapp^  de  la  profonde  difference  qui  existe  entre  I'organisa- 
tion  repressive  de  TAngleterre  d'une  part  et  celle  de  toutes  les 
nations  oontinentales  de  Tautre. 

En  Angleterre,  toute  la  procedure  pdnale,  depuis  la  base  jusqu'au 
sommet,  est  enti^rement  accusatoire,  orale  et  publique ;  de  plus, 
rintervention  du  jury  dans  le  jugement  des  affaires  p^nales  constitue 
la  r^gle,  le  jugement  par  des  magistrats  de  profession,  Texception. 

Au  contraire,  dans  Torganisation  judiciaire  de  toutes  les  autres 
nations  de  I'Europe,  le  jury  apparait  comme  une  institution  excep- 
tionnelle  et  d'importation  r^cente,  tandis  que  dans  leur  procedure 
proprement  dite  Ton  voit  subsister  de  nombreux  vestiges  d'un  sys- 
tems qui  fut  jadis  enticement  inquisitoire,  ^crit  et  secret 

D'oti  vient  cette  difference  fondamentale  ? 

L'histoire  nous  apprend  qu'elle  date  du  commencement  du  xiii* 
sitele. 

En  effet,  durant  la  p^riode  franque  et  le  haut  moyen  &ge,  on  vit 
se  ddvelopper  dans  toute  FEurope  occidentale  des  institutions 
judiciaires  d'origine  germanique,  dont  les  caractferes  g^neraux  pre* 
sentaient,  surtout  en  mati^  penaJe,  une  remarquable  uniformite. 

Sur  le  Continent  comme  en  AngleterrCi  c'etait  Tassembiee  des 
hommes  libres  qui  rendait  la  justice,  la  procedure  etait  essentielle- 
ment  formaliste,  orale,  publique  et  accusatoire,  et  la  recherche  de  la 
verite  se  faisait  au  moyen  des  constatations  materielles  du  gage  de 
bataille  et  des  ordalies. 

Pendant  plusieurs  si^es,  cette  procedure  fut  si  generaJement 
r^andue  qu'elle  s*implanta  m^me  dans  Torganisation  juridique  de 
I'Eglise;  mais,  au  commencement  du  xiii*  si^le,  de  profonded 
modifications  commenc^rent  k  se  produire  dans  le  droit  ecd&iastique 
d'abord  et  dans  les  legislations  lai'ques  ensuite. 

Les  debordements  et  les  scandales  dont  le  clerge  lui-mSme  donna 
Texemple,  le  rapide  developpement  de  certaines  formes  d'h&nesie  et  un 
extraordinaire  dechatnement  de  violences  avaient  d4jk  fait  apparaltre 
dairement  TinefGcacite  des  voies  strictement  formalistes  de  la  pro- 
cedure accusatoire:  aussi, celle-ci  fut-elle frappee  d'une irremediable 
decheance,  le  jour  oh  rfglise  porta  un  coup  decisif  aux  ordalies 
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(qui  constituaient  I'^l^ment  prinoipal  de  ce  syst^me  judioiaire),  en 
interdisant  au  clerg^  de  prendre  part  aux  o(^r^monies  religieuses 
que  ces  ^preuves  occasionnaient. 

Mais,  pr^cis^ent  au  moment  oil  s'effondrait  toute  cette  orga- 
nisation barbare  et  d4jk  assez  ancienne,  un  droit  de  nature  bien 
diffi^rente,  plus  anoien  encore,  mais  hautement  civilisd,  renaissait 
lentement  k  la  vie. 

Le  droit  romain,  apr^  avoir  subi  une  ^lipse  k  peu  pr^  totale 
k  la  suite  des  demi^res  invasions  barbares,  oommenfait  k  jouir 
d'un  premier  renouveau.  Des  ^coles  de  Pavie  et  de  Bologne,  oil 
depuis  le  xi®  si^cle  il  s'^tait  pour  ainsi  dire  graduellement  reconstitu^, 
son  influence  se  rdpandait  au  dehors,  et  bientdt,  sous  Teffort  des 
docteurs  italiens,  sa  diffusion,  qui  avait  4i6  lente  d'abord,  devint 
si  rapide,  qnk  la  fin  du  xii^  siede  des  notions  de  droit  romain 
^taient  largement  r^pandues  sur  tout  le  continent  europ^n. 

Malheureusement,  en  ce  qui  conceme  la  proc^ure  p^nale,  les 
notions  qui  furent  ainsi  r^pandues  ^taient  singuli^rement  d^form^. 

En  effet,  par  un  concours  de  circonstances,  qui  semble  encore 
insuffisamment  expliqu^,  les  juristes  du  moyen  &ge  ne  paraissent 
avoir  puis^  dans  la  proc^ure  pdnale  romaine  que  les  plus  mauvais 
exemples  de  la  pratique  imp^riale,  de  sorte  que  la  connaissance  du 
droit  romain,  loin  d'apporter  il  la  transformation  qui  ^tait  devenue 
inevitable  des  ^^ments  de  civilisation  et  de  progrte,  contribua 
au  contraire  puissamment  k  en  accentuer  les  tendances  cruelles  et 
tyranniques. 

Sous  ces  influences,  les  juridictions  populaires  disparurent  entifere- 
ment  et  Tflglise  d'abord,  r£tat  ensuite,  remplac^rent  Tancienne 
proc^ure  accusatoire,  orale  et  publique,  par  ime  proc&iure  nette* 
ment  inquisitoriale,  ^rite  et  secrete,  oil  la  torture  ne  tarda  pas 
k  devenir  un  des  moyens  d'instruction  les  plus  usit^. 

Et  c'est  ainsi  que  se  creusa  Tablme  qui,  depuis  lors,  n'a  cess^  de 
B^parer  la  proc^ure  anglaise  de  la  procedure  de  toutes  les  autres 
nations  europ^nnes;  car,  pendant  que  ces  demiferes  subissaient 
largement  les  influences  romaines  et  canoniques,  la  proc^ure 
anglaise,  sur  laquelle  ces  influences  n'avaient  aucune  prise,  conti- 
nuait  une  Evolution  autonome^  sans  jamais  s'^carter  du  principe 
accusatoire,  qui  domine  tout  le  droit  pdnal  germanique. 

L' opposition  qui  existe  entre  la  procedure  anglaise  d'origine 
purement  germanique  et  les  procedures  de  TEurope  continentale  qui, 
au  moyen  &ge,  furent  impr^n^es  de  droit  romain  tel  quan  IHnter- 
prStait  h  cette  Spoqiie^  remonte  done  fort  loin. 

Aussi,  k  force  de  voir  pendant  des  si^cles  le  systfeme  inquisitorial 
de  I'Europe  continentale  (qui  s'inspirait  de  notions  soi-disant 
romaines)  oppos^  au  syst^me  accusatoire  de  TAngleterre  (qui  etait 
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demeui^  r^fraotaire  k  ioute  influenee  romanisanie),  on  en  est  venu 
pen  k  peu  k  assoder  d'une  manifere  permanente  le  caracifere  inquisi- 
torial de  la  proo^ure  continentale  et  see  origines  pseudo-romidneB, 
oomme  si  ces  deux  dl^ents  ^taient  li^  Tun  k  Tautre  d'une  mani^re 
eesentielle  et  oomme  si  toute  proc^ure  d'origine  romaine  devait 
n^ssairement  constituer  Tantith^  d'une  proo^ure  accusatoire  et 
gennanique. 

n  serait  superflu  de  faire  ressortir  ioi  combien  pareille  conception 
est  erron^,  car  les  lecteurs  de  cette  Revue  savent  que  les  travaux 
de  Biener,  de  Brunner,  de  Walter  et  de  Mommsen  out  prouv^  que, 
tout  au  moins  en  principe,  la  proc^ure  criminelle  romaine  ^tait  le 
plus  souvent  accusatoire,  publique  et  orale,  sans  avoir  pour  but  la 
recherche  de  Taveu. 

Nous  ne  nous  attarderons  done  pas  k  montrer  que  Topposition 
que  Ton  s'est  habitu^  k  dtablir  entre  la  proc^ure  p^ale  anglaise  et 
la  procedure  p^nale  romaine  est  d'origine  artificielle,  puisqu'elle 
est  Toeuvre  des  juristes  du  moyen  &ge  qui,  volontairement  ou  par 
ignorance,  ont  mal  interpr^t^  le  droit  romain. 

Mais,  pour  mieux  mettre  en  lumi^re  combien  ces  deux  pro- 
c^ures,  loin  d*Stre  d'essence  difi!^rente,  sont  en  r^it^  de  nature 
commune,  il  ne  sera  peut-^re  pas  sans  int^r^  de  signaler,  qu'JL 
certains  ^gards,  la  proc^ure  aotuelle  des  cours  criminelles  anglaises 
se  rappiXKshe  d*une  mani^re  v^ritablement  firappante  de  oelle  qui 
^tait  en  usage  k  Rome,  notamment  devant  les  quaestiones. 

On  connait  I'histoire  de  ces  quaestianes. 

Pour  la  premiere  fois  en  605,  le  tribun  Lucius  Calpumius  Pison 
proposa  de  charger  un  tribunal  compost  d'un  certain  nombre  de 
citoyens,  si^eant  sous  la  direction  d*un  pr^teur,  de  juger  des 
magistrats  poursuivis  pour  exactions  commises  dans  leurs  provinces  ^ 

La  cr&ttion  d'un  tribunal  dans  lequel  la  determination  des 
questions  de  fait  ^tait  confine  k  des  citoyens,  tandis  que  la  solution 
des  questions  de  droit  ^tait  r^erv^  k  un  magistrat,  ^tait  loin  de 
constituer  une  innovation. 

Des  lee  premiers  temps  de  la  R^publiqne  (et  peut-dtre  mdme  plus 
tdt  encore)  la  proc^ure  civile  avait  ^tabli  cette  distinction  entre  le 
jus  et  le  judicium,  sur  laquelle  ^tait  bas^  Torganisation  de  ce  nouveau 
tribunal,  et  Tinstitution  de  eelui-ci  se  rattaohait  d*autant  mieux 
k  ces  pr^c^ents  qu'il  n'avait  pas,  k  proprement  parler,  une  compe- 
tence criminelle:  en  eifet,  la  mission  essentielle  de  la  qunestio 
Tfjfefundarutn  ^tait  de  determiner  le  montant  des  restitutions  aux- 
quelles  les  inculpes  devaient  etre  condamnes  ^. 

*  Mommtten.  —  Le  Droit  P^nal  Romain. — Traduction  Duquesne  (Paris:  Fonte- 
moing,  1907),  1. 1,  p.  aao. 

'  Ibid.f  pp.  20a  et  s.,  et  Girard  —  Histoire  de  T Organisation  judiciaire  des  Bomains 
(Paris  :  Rousneau,  1901),  t.  I,  pp.  77  et  s. 
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Institute  avec  an  caractere  quasi  criminel,  non  par  une  loi  de 
procedure  ayant  une  port^  g^n^'rale^  mais  par  un  plebiscite  visant 
un  oas  particulier,  la  juridiction  des  quaestianes  repetundarum  ne  tarda 
pas  it  servir  de  modMe  k  toute  une  s&ie  de  nouveaux  tribunaux, 
dont  chacun  fut  cr^  par  une  loi  particulifere  dirigi^e  contre  une 
cat^gorie  d'infraetions  ddtermin^e. 

Cette  organisation,  qui  fut  toutefois  quelque  peu  systematise 
par  des  lois  de  Sylla,  de  Pomp^e  et  d'Auguste,  demeura  en  vigueur 
jusque  vers  la  fin  du  11®  sitele  de  notre  ^re,  de  sorte  que  Thistorien 
pent  etudier  pendant  une  dur^e  de  trois  si^cles  environ  le  fonction- 
nement  de  ces  quaestiones^  dans  lesquelles  on  rencontre  tons  les 
elements  constitutifs  d'une  cour  d' assises  modeme  ^. 

Comment  ces  cours  de  justice  ^taient-elles  constitutes? 

Le  jury  se  composait  d'un  nombre  tr^  variable^  de  citoyens 
cboisis,  selon  les  tendances  politique^  du  moment,  tantdt  parmi 
les  s^nateurs,  tantdt  parmi  les  chevaliers,  tantdt  parmi  ces  deux 
ordres  k  la  fois  ^. 

Le  choix  des  citoyens  appelds  k  singer  dans  chaque  affaire  se 
faisait,  soit  par  la  voie  du  sort  (sortitio)  combin^e  avec  un  syst^e 
assez  etendu  de  recusations,  soit  par  Taccord  des  parties  obtenu  au 
moyen  d'un  jeu  d'offres  de  Taccusateur  au  defendeur,  continuees 
jusqu'a  ce  qu'un  nombre  suffisant  de  noms  ait  dte  accept^  par  ce 
dernier  (editio)  *. 

Ce  jury,  qui  si^eait  sous  la  presidence  d'un  '  quaesitor,'  avait 
pour  mission  de  ti'ancher  la  question  de  fait  par  un  verdict  vote  k  la 
majorite  des  voix  et  sans  deliberation  prealable,  dans  un  sciiitin, 
qui  etait  generalement  secret  et  qui  portait  toujours  sur  une  ques- 
tion unique : '  Tinculpe  est-il  coupable  ou  non  coupable  ? '.  Toutes  les 
consequences  juridiques  de  cette  declaration  devaient  Stre  tirees  de 
la  loi  par  le  magistiut  ^. 

Ce  principe  de  Tunite  du  verdict  ne  comporte  qu'une  seule 
exception:  dans  les  poursuites  repetundarum  et  dans  toutes  celles, 
semble-t-il,  oti  il  y  avait  lieu  k  restitutions  ou  dommages,  la  fixation 
du  montant  de  ceux-ci  appartenait  ^alement  au  jury  ^. 

Quant  au  president,  qui  etait  soit  un  preteur,  soit  un  magis- 
trat  inferieur^  soit  mSme  un  particulier  investi  temporairement 
des  pouvoirs  de  magistrate  il  avait  pour  fonctions  principales  de 
surveiller  Taccomplissement  des  formalites  procedupales,  de  diriger 

^  Mommsen,  ibid.,  1. 1,  p.  221,  pp.  232  et  8.,  255  et  8.,  et  t  II,  p.  7. 

'  Mommsen  a  relev^  notamment  les  ehiifres  saivants  :  32,  51,  59,  75. 

'  Ibi<L,  p.  243.  «  Ibid.,  pp.  249  et  s. 

*  D'apr^s  Mommsen  (t.  II,  p.  1 26)  la  sentence  <  non  liquet '  qui  correspond 
exactement  au  verdict  doosaais  '  not  proven '  serait  ^trangftre  k  la  proc^ure  deft 
quaestiones.  Voir  contra  Walter  —  Histoire  du  Droit  criminel  chez  les  Romains  — 
Traduction  Picquet  (Paris  :  Durant,  1863).  pp.  xxviii  et  96. 

«  Ibid.,  p.  128. 
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les  d^bats  et  de  prononcer  la  sentence;    toutefoift,  il  semble  que 
parfois  il  ait  aussi  eu  le  droit  de  prendre  part  au  vote  sor  le  verdict  ^ 

Tela  Bont  les  ^^ments  constitatifs  d'une  quaestio,  ainsi  que  le 
mode  suivant  lequel  fonotionne  chacun  de  ses  organes,  et  d4jk  nous 
pouvons  signaler  certains  analogies  et  noter  quelques  divergences 
qui  existent  entre  les  tribunaux  oriminels  de  la  Borne  antique  et 
ceux  de  I'Angleterre  modeme. 

N^  tons  les  deux  d'une  adaptation  des  formes  de  la  proc^ure 
civile  aux  ndcessit^s  de  Tenqudte  repressive,  ils  different  en  ce  que 
le  jur^  romain  eut  exclusivement,  et  d^  Torigine,  le  caract^re  d'un 
veritable  juge,  tandis  que  le  jur^  franc  (dont  le  jur^  anglais  est 
le  descendant  direct)  fut  piimitivement  plutdt  un  t^moin  qu'un 
arbitre  '. 

Par  sa  constitution,  le  jury  romain  s'^oigne  aussi  d'une  mani^re 
assez  sensible  du  jury  anglais  modeme :  recrut^  parmi  une  ^ite  de 
s^nateurs  et  de  chevaliers  et  non  dans  la  masse  de  la  population,  il 
est  consid^rablement  plus  nombreux  que  le  jury  de  jugement 
anglais  et  par  ces  deux  cdt^s  il  se  rapproche  done  davantage  du 
Grand  jury  d'accusations  britannique  \ 

Par  centre,  le  mode  d'api*^s  lequel  s*op^re  la  selection  des  jur^ 
appel^  k  si^er  ne  differe  gu^i-e  dans  les  deux  legislations :  toutes 
deux  cherchent  k  combiner,  dans  une  certaine  mesure,  les  effets  du 
sort  avec  le  choix  des  parties  et  il  faut  bien  reconnattre  que  Veditio 
ressemble  singuli^rement  au  long  defile  des  *  talesmen,'  tel  qu'il  est 
parfois  pi-atiqu^  dans  la  procedure  am^ricaine. 

Enfin,  dans  le  verdict,  on  retrouve,  k  cdt^  de  quelques  curieuses 
ressemblances,  des  divergences  essentielles. 

Le  verdict  du  juiy  britannique  a  acquis  d'assez  bonne  heure  la 
forme  d'une  declaration  unanime,  deiiber^e  coUeotivement,  sans 
aucune  intervention  de  la  part  du  juge. 

Au  contraire,  nous  savons  dejit  que  le  verdict  romain  est  seulement 
Foeuvre  de  la  miyorite  des  jur^s  et  qu'il  est  vote,  sans  deliberation 
prealable,  dans  un  scrutin  auquel  le  juge  participe  parfois. 

Mais  \k  s'arr^tent  les  dissemblances,  car  dans  les  affaires  pure- 
ment  criminelles  Tunique  question  soumise  au  jury  anglais  a  une 
forme  et  une  portee  identiques  k  celle  que  devait  resoudre  le  jury 
romain  et,  dans  les  affaires  quasi  criminelles,  le  jury  anglais  jouit, 
comme  jadis  le  jury  romain,  de  Timportante  prerogative  de  statuer 
sur  le  montant  des  dommages  k  accorder  au  plaignant  ^ 

^  Voir  Mommseo,  ibid.,  1 1,  p.  241,  ainsi  que  t.  II,  p.  99. 

*  Sur  Torigine  du  jury  anglais,  y.  Pollock  et  Maitland  —  History  of  English  Law. 
Sur  le  caract^re  du  jury  civil  romain  v.  Girard,  ibid.,  pp.  75  et  s. 

*  [Le  grand  jury,  plus  ancien  que  le  jury  de  jugement,  garde  toujours  des  ^l^ments 
tr^s  archalques.  ] 

*  On  ne  retrouye  done  h  Rome  ni  le  m^canisme  eompliqud  de  questions  multiples 
en  usage  dans  les  Cours  d'Assises  oontinen tales,  ni  Tintervention  du  jury  dans  la 
fixation  de  la  peine  vers  laquelle  ^voluent  la  plupart  des  l^islations  non*anglaises. 
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Quant  anx  fonctions  pr&identielles,  en  Angleterre  comme  k 
Borne,  elles  sont  exerodes  en  principe  par  iin  magistrat  de  haut 
rang,  mais  dans  les  deux  pays  les  exigences  de  la  pratique  ont  fait 
confier  parfois  la  prudence  des  assises  k  des  oommissaires  (com- 
missioners), investis  temporairement  du  droit  de  rendre  la  justice. 

Ces  braves  indications  suffisent  k  prouver  que,  par  sa  structure 
g^ndrale,  une  quaestio  ressemble  d'assez  pr^s  k  une  Cour  d'assises 
anglaise ;  d'autre  part  on  trouve  pourtant  dans  les  details  de  ces 
deux  juridictions  des  caractires  qui  assurent  k  chacune  d'elles  une 
physionomie  diffiSrente. 

Mais,  si  au  lieu  de  bomer  notre  examen  k  la  forme  ext^rieure  de 
ces  deux  institutions  judiciaires,  nous  faisons  porter  la  comparaison 
sur  leur  fonctionnement  interne,  c'est-jl-dire  sur  leur  proc^ure 
d'audience,  nous  trouverons  au  contraire  des  ressemblances  dont  le 
nombre  et  la  nettet^  ^tablissent,  k  toute  Evidence,  que  Bomains  et 
Anglais  ont  dA  avoir  une  conception  k  peu  pr^  identique  de  la 
meiUeure  manik*e  de  proc^er  k  un  d^at  judiciaire  en  mati^re 
oriminelle. 

Quels  sonty  en  effet,  les  traits  qui,  tout  au  moins  aux  yeux  d'un 
stranger,  paraissent  caract^riser  le  plus  nettement  la  proc^ure 
suivie  k  I'audience  d'une  cour  d'assises  anglaise  t 

Ce  sont,  sans  aucun  doute:  Fapplication  int^grale  du  principe 
accusatoire  —  Tordre  g^ndral  des  d^ats  —  les  regies  gouvemant  la 
production  de  la  preuve  —  les  formalitds  protectrices  qui  entourent 
I'interrogatoire  de  Taccus^  —  et  enfin  Tattitude  passive  du  juge. 

Or,  chacune  de  ces  particularity,  dont  Tensemble  imprime  k  la 
proc^ure  anglaise  une  physionomie  si  originale,  se  retrouve  dans 
la  proc^ure  ciiminelle  romaine,  et  sp^cialement  dans  celle  qui  ^tait 
en  usage  devant  les  qiuustiones. 

Un  bref  examen  comparatif  nous  permettra  de  le  d^montrer. 

Et  tout  d'abord,  on  ne  saurait  nier  que  le  principe  accusatoire 
est  appliqu^  avec  une  rigueur  dgale  dfiuis  les  deux  proc^ures 
soumises  k  notre  ^tude. 

En  Angleterre  comme  k  Bome,  Taccusateur  n'est  pas  un  fonction- 
naire  repr^sentant  r£tat,  jouissant  de  nombreux  privileges  et 
disposant  de  la  puissance  publique.  II  est  un  simple  citoyen  qui, 
ayant  volontairement  assum^  la  charge  de  soutenir  Taction  en 
quality  de  demandeur,  trouve  en  faco  de  lui  un  adversaire  armd  de 
droits  dgaux  aux  siens  \ 

Le  *  reus '  remain  ou  le  '  prisoner '  anglais  n'est  done  pas  un 
inculp^  plac^  sous  la  main  du  pouvoir;  il  est,  au  point  de  vue 
juridique,  un  simple  ddfendeur  qui  (comme  dans  une  action  civile) 
dispose  des  mSmes  armes  que  le  demandeur  qui  I'attaque,  et  ainsi 

1  Mommsen,  ibid.,  t.  II,  p.  9. 
VOL.  XXIII.  F  f 
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s'explique  le  paimll^Iiame  qui  existe  enire  la  proo^ure  civile  et  la 
proc^ure  criminelle,  tant  dans  le  droit  romain  que  dans  le  droit 
anglais. 

Ce  principe  une  fois  fix^  voyons  selon  quel  ordre  vont  se  d^rouler 
les  d^bats. 

'  Comme  cela  ^tait  d'usage  dans  Taction  priv^/  dit  Mommsen,  *  la 
proc^ure  de  la  preuve  commence  aussi  ordinairement  en  droit 
p&ial  par  une  d^laration  du  demandeur  groupant  tous  les  faits 
mis  h,  cnaige  de  Taccus^  et  par  une  rdponse  correspondante  de  oelui- 
ci  visant  ^[alement  Tensemble  des  faits  reproch&.  Des  deux  c&t^, 
on  expose  d'un  seul  coup  les  ^^ments  de  la  preuve  et  notamment 
Ton  annonce  et  fait  entrevoir  les  depositions  aes  t^moins.  .  .  . 

*  Toutefois,  le  d^bat  ne  revet  pas  toujours  cette  forme.  Dans  les 
proc^  provoqu^  par  le  meui-tre  de  Clodius  une  loi  specials  dtablit 
un  ordre  inverse :  la  proc^ure  d^ute  par  laudition  des  t^oins, 
Taccusation  et  la  defense  suivent.  Mais  on  a  aussi  la  faculty 
d'^viter  les  d^larations  d'ensemble  et  de  faire  successivement  la 
preuve  sur  les  diffi^ents  points  de  Tacousation.  Dans  ce  cas,  Taccu- 
sateur  introduit  Taffaire  par  une  d^laration  sommw^  et  son  adver- 
saire  est  aussi  obliff^  de  s'exprimer  bri^vement ;  les  dispositions  des 
t^moins  et  les  explications  qui  8*y  rattachent  constituent  le  centre 
dud^batV 

Ne  retrouve-t-on  pas  ici,  &  peu  pr^  exactement,  Tordre  observe 
en  Angleterre,  ou  chaque  partie  a  le  droit  de  pr^enter  un  expos^ 
initial  (opening  the  case)  et  oil  la  production  des  preuves,  loin  de 
constituer  comme  ailleurs  un  Episode  distinct  des  plaidoiries,  forme 
pour  ainsi  dire  corps  avec  celles-ci  t 

Parmi  les  r^les  gouvemant  la  production  de  la  preuve  proprement 
dite,  on  trouve  des  similitudes  plus  frappantes  encore. 

'  L'interrogatoire  des  t^moins  annonc^  par  un  appel  du  h^raut/  dit 
Mommsen,  *  est  fait  par  les  parties  ou  mSme  ordinairement  par  leur 
avocat. 

'C'est  seulement  sous  le  principat  qu'on  voit  le  magistral  leur 
poser  dee  Questions.  Le  t^moin  ne  peut  pas  parler  s'll  n*est  pas 
interrog^ ;  les  questions  lui  sont  d*abord  poshes  par  la  partie  qui 
le  produit,  mais  Tadversaire  a  toujours  le  droit  de  lui  poser  une 
contreinterrogation.  Ce  d^at  prend  fr^uemment  la  forme  d'une 
discussion  entrecoup^  entre  les  avocats  des  deux  parties.  II  est 
Kouvent  un  interrogatoire  crois^.  Le  president  doit,  autant  que 
possible,  emp^her  que  des  inconvenances  soient  commises  dans  les 
questions  et  les  r^ponses  ^.' 

II  r&ulte  de  cette  desciiption,  que  Ton  retrouve  dans  la  procedure 
romaine  trois  des  particularity  les  plus  remarquables  des  regies 
de  la  preuve  anglaises:  l'interrogatoire  direct  et  crois^  par  les 
pai-ties,  Tattitude  passive  du  president,  dont  I'intervention  est 
toute  exceptionnelle,  et  le  caract^re  obligatoirement  responsif  des 

1  Hominiieii,  ibid.,t.  II,  p.  104.  '  Id.,  ibid.,  t  II,  p.  no. 
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depositions,  qui  fait  que  lea  t^moins,  au  lieu  de  faire  un  rdcit  suivi, 
Be  boment  k  r^pondre  une  h  une  aux  questions   qui  leur  sont 


£t  si  maintenant,  apr^  avoir  examine  les  r^les  qui  gouvement 
la  forme  des  t^moignages,  nous  jetons  un  coup  d'oeil  sur  les  principes 
relatifs  au  fond  m^me  des  depositions,  que  voyons-nous  encore  1 

n  est  indubitable  que  les  regies  de  la  '  law  of  evidence'  figurent 
au  premier  rang  des  faoteurs  qui  impriment  k  la  procedure  anglaise 
une  physionomie  *  sui  generis/  Le  caractfere  purement  n^atif  de 
ces  regies,  qui,  sans  jamais  statuer  sur  la  valeur  positive  des 
preuves  offertes,  se  bornent  simplement  k  exclure  celles  dont  la 
valeur  intrins^ue  parait  trop  al^atoire,  i^  se  i*etrouve  actuelle- 
ment  dans  aucun  autre  corps  de  doctrines ;  il  constitue  done  une 
des  particularites  les  plus  marquees  du  syst^me  juridique  de 
TAngleterre. 

N'est-il  pas  v^ritablement  frappant,  dfes  lors,  de  retrouver  dans 
la  l^slation  romaine  trois  des  plus  importantes  de  ces  regies: 
celles  qui  consacrent  respectivement  Texclusion  des  tdmoignages 
par  oul'-dire,  d'importantes  limitations  dans  la  production  des  t^- 
moignages  relatifs  k  la  morality  de  Taccuse,  et  enfin  Tinterdiction 
de  produire  devant  la  juridiction  de  jugement  le  procte- verbal  d'une 
deposition  qui  aurait  4t6  recueillie,  sans  que  Taccus^  ait  pu  proc^der 
k  un  contre-interrogatoire  ? 

Yoici  en  quels  termes  Mommsen  nous  r^v^le  I'existence  de  ces 
regies : 

'  'Les  t^moignages  par  oui'-dire  sont  rejet^  parce  que  entendre 
parler  d*un  fait  ne  prouve  nullement  qu'il  a  eu  lieu.  Toutefois,  les 
Romains  n'ont  pas  dii  meconnaitre  en  pratique  que  ces  t^moignages 
n'etaient  pas  absolument  d^pourvus  d'lmportance  ^/ 

II  serait  impossible  de  rdsumer  d'une  manifere  plus  concise  toute 
la  doctrine  du  'hearsay  evidence.' 

En  ce  qui  conceme  les  dispositions  relatives  k  Tenqu^te  sur  la 
morality  de  ^accuse,  les  paroles  de  I'illustre  historien  sont  ixhs 
claires,  sans  etre  pourtant  aussi  cat^goriques.  Yoici  comment  il 
s'exprime : 

*  Quant  aux  depositions  qui  se  rapportent  uniquement  k  la 
moralite  de  I'accuse,  le  juge  r^pressif  ne  pent  pas  s'en  passer,  car  au 
point  de  vue  moraJ  il  a  la  mission  d'^claircir  le  plus  possible  le  cdte 
psychologique  du  crime ;  mais  il  ne  pent  user  que  dans  des  limites 
equitables  des  conclusions  qui  se  d^gagent  de  ces  depositions  '.' 

Sans  doute,  on  ne  rencontre  pas  dans  ce  texte  la  defense  for- 
melle  qui^  en  droit  anglais,  interdit  de  devoiler  les  antecedents  de 
rinculpe  avant  le  verdict,  k  moins  que  celui-ci  n'ait  lui-memo 

'  MommBen,  ibid.,  1. 11,  p.  I3t.  '  Ibid. 
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invoqu^  ses  bons  ant^oddents ;  mais  il  n'en  est  pas  moins  dtabli 
que  les  juristes  romains  ont  su  r^uire  k  leur  juste  valeur  les  oon- 
clusions  qui  peuvent  Stre  tirdes  de  la  moralit^  de  Tinculpd  et  que 
Texamen  de  celle-ci  ne  constituait  pas,  comme  dans  les  oours 
d'assises  firanfaises  et  beiges,  un  des  principaux  ^ments  des 
d^bats. 

Enfin,  Yoici  en  quels  tennes  Mommsen  d^finit  la  r^le  qui,  k  Bome» 
tendait  &  exdure  des  d^bats  ddfinitifs  le  proc^-verbal  d*une  deposi- 
tion qui  n'avait  pas  m  recueillie  oontradictoirement : 

'  Toutefois  il  n'est  pas  absolument  n^oessaire  que  la  deposition 
d'un  t^moin  ait  lieu  au  cours  des  d^bats  judioiaires.  .  .  .  Mais  1& 
deposition  extra-judiciaire  oertifiee  suivant  les  formes  usitees  dans 
les  actes  piiv^  est  Ai}k  admise  k  I'^poque  republicaine  et  notam* 
ment  sous  le  principat. 

'  A  Trai  dire,  on  ne  retrouve  ici  ni  la  confirmation  par  sennent, 
ni  surtout  la  possibility  pour  Tadversaire  d'interroger  le  t^moin  au 
cours  de  la  deposition ;  aussi  un  tel  temoignage  a-t-il  ete  parfois 
recuse  comme  insufiisant  ^' 

Ne  retrou  ve-t-on  pas  textuellement  dans  oe  passage  lee  paroles  dont 
se  servent  aujourd'hui  encore  les  avocats  anglais,  lorsqu'ils  discutent 
I'admissibilite  d'une  deposition  qui  a  ete  recueillie  envertu  de  ii  et 
13  Vict.  c.  4a  s.  17  ou  de  30  et  31  Vict.  c.  35  s.  61 

Ces  diverses  constatations  me  paraissent  etablir,  d'une  manifere 
pdremptoire,  les  incontestables  aflSnites  qui  existent  entre  la  pro- 
cedure romaine  et  la  procedure  anglaise  en  oe  qui  conceme  Tex- 
traction  des  temoignages. 

La  comparaison  des  r^les  relatives  aux  explications  personnelles 
de  Taccuse  aboutira  k  des  resultats  non  moins  conduants,  puisqu'elle 
montre  que  la  reforme  la  plus  recente  du  droit  criminel  anglaia 
a  eu  pour  resultat  d'etablii*  une  analogic  de  plus  entre  les  syst&mes 
juridiques  des  deux  nations. 

En  effet,  si  aujourd*hui  Tinculpe  anglais  a  enfin  oonquis  le  droit 
de  se  faire  interroger,  cet  interrogatoire  ne  prend  jamais  les  allures 
d*une  epreuve  speciale  ayant  pour  but  de  provoquer  un  aveu ;  il 
se  produit  simplement  sous  les  formes  d'un  temoignage  soumis  aux 
r^les  ordinaires  de  la  preuve  et  k  quelques  garanties  speciales, 
edictees  exolusivement  dans  Tinteret  de  Taccuse ;  de  plus  cet  inter- 
rogatoire demeure  toujours  purement  facultatif  de  la  part  de  ce 
dernier. 

Or  il  se  £eiit  que  ce  syst^me,  auquel  ont  finalement  abouti  les 
efforts  des  reformateurs  anglais,  correspond  k  peu  prte  exactement 
k  la  solution  qui  avait  ete  adoptee  par  le  droit  romain  et  que 
Mommsen  resume  en  ces  tennes : 

'  Mommsen,  ibid,,  t.  II,  p.  87. 
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*  La  procMure  de  la  pi*euve  commence  lorsque  la  fin  des  discours 
d'introduction  a  4i6  constats  par  le  hdraut. 

*  Elle  ne  comporte  pas  plus  ici  que  dans  Taction  priv^,  Tinterro- 

Satoire  de  Faccus^  quoique  celui-ci  garde  naturellement  la  faculty 
e  reconnaiire  ou  de  contester,  k  son  gr^,  telle  ou  telle  information, 
sans  qu'une  interrogation  pr^aJable  ait  lieu. 

*  n  le  fait  tant  £ms  la  forme  de  la  defense  personnelle  que  par 
Yoie  d'intervention  dans  la  prestation  de  la  preuve  ^,* 

A  Rome,  comme  en  Angleterre,  Tinterrogatoire  de  Tinculp^  fait 
done  corps  aveo  les  autres  parties  de  la  prestation  de  la  preuve :  il 
n'est  pas  envisage  comme  une  formality  sp^iale  et  il  n'a  pas  pour 
but  I'obtention  de  TaTeu. 

Enfin,  de  I'ensemble  de  Forganisation  que  nous  venons  de  ddcrire, 
il  r^ulte  que  le  r61e  du  pr&ident  romain  ^tait  n^cessairement  de 
natura  passive;  n'^tant  charg^  d'interroger  ni  Facous^  ni  les 
t^moins,  il  n'avait  aucun  prdtexte  pour  deecendre  dans  Fartoe 
et  participer  k  la  lutte,  en  se  faisant  Fauxiliaire  principal  de 
I'accusation. 

'  La  rfegle  de  Faction  priv^/  dit  Mommsen, '  d'apr^  laquelle  celui 
ou  ceux  qui  spnt  appel^  k  rendre  la  sentence  doivent  garder  une 
attitude  passive  ...  a  ^alement  pass^  dans  la  proc^ure  des 
quaestiones. 

*  Le  quaesitor  qui  preside,  magistrat  ou  particulier  investi  des 
droits  d  un  magistrat,  a  pour  mission  de  maintenir  Fordre  entre  les 

Sersonnes  qui  prennent  part  au  proc^,  de  faire  cesser  les  troubles  et 
e  r^uire  les  discours  des  orateurs  k  une  dur^  convenable ;  il 
dispose  dans  ce  but  de  moyens  de  coercition,  mais  il  n'a  ^  le  droit 
d'intervenir  dans  les  debate  eux-mSmes.  En  particulier,  il  n'est  pas 
autorisd,  d'apr^  le  droit  de  la  B^publique,  k  poser  des  questions  aux 
t^moins  V 

Sous  la  pourpre  romaine,  nous  retrouvons  done  le  mSme  arbitre 
impartial  et  silencieux  que  nous  voyons  si^r  aujourd'hui,  avec 
une  imperturbable  s^dnit^,  sous  la  vaste  perruque  et  Fdtole  noire  du 
juge  britannique,  et  Fimportance  de  cette  passivity  du  juge  pent 
surtout  Stre  appr^^  par  ceux  qui  copnaissent  les  d^plorables 
habitudes  des  pr^dents  continentaux,  dont  beaucoup  ne  craignent 
pas  de  compromettre  le  prestige  de  leurs  fonctions  et  la  majesty  de 
la  justice,  en  prenant  ouvertement  parti  centre  la  defense. 

Arriv^  au  terme  de  cette  &ude,  quelles  conclusions  pouvons-nous 
tirer  de  Fexistence  des  nombreuses  et  frappantes  analogies  qui 
ressortent  de  Fexamen  comparatif  auquel  nous  venons  de  nous 
livrerl 

'  MommaeD,  ibid.,  t.  II.  \\  109.  Ibid.,  p.  99. 


430  The  Law  Qttarterltf  Beview.  [No.xcii. 

Tout  d'abord,  il  importe  de  remarquer  que  lea  resaemblances  que 
nouB  avons  relev^s  en  matifere  de  proc^ure  p^nale  ne  constituent 
pas  nn  ph^nom^ne  Isold 

Des  ressemblances,  moins  completes  peut-etre  mais  ndanmoins 
incontestables,  se  remarquent  aussi  dans  d'autres  branches  du  droit 
et  notamment  dans  le  droit  et  la  procedure  oivils  ainsi  que  dans  le 
droit  public ;  enfin,  un  r^nt  livre  de  M.  Bryce  a  mis  en  lumifere, 
d*une  fa^on  magistrale,  la  similitude  des  mdthodes  d'^volution  et 
des  proo^^  d'expansion  que  r^vfele  Thistoire  compart  des  droits 
remain  6t  anglais^. 

D  ne  rentre  pas  dans  le  cadre  de  cette  ^tude  de  recbercber,  d'une 
mani^re  gi^ndrale,  quelle  a  pu  Stre  Torigine  de  cbacun  de  ces  traits 
communs,  mais,  en  ce  qui  conceme  la  proc^ure  p^nale,  nous  pensons 
qu'il  faut  ^carter  d^  I'abord  toute  id^  d'imitation  consciente  de 
la  part  des  auteurs  du  droit  anglais. 

II  paratt  certain,  en  effet,  qu'au  moment  oh  les  principales  regies 
de  la  proo^ure  anglaise  ont  pris  corps,  les  juristes  britanniques 
n'avaient  pas  une  connaissance  intime  des  regies  du  droit  remain, 
tel  qu'il  ^tait  pratique  &  la  fin  de  la  B^publique  et  sous  le 
Principat*. 

D^  lors,  la  conclusion  qui  s'impose  est  fort  simple,  bien  qu'elle 
soulfeve  de  troublants  probl^mes  etbniques  :  c'est  que  les  similitudes 
que  nous  avons  relev^s  entre  la  proc^ure  romaine  et  la  proc^ure 
anglaise  doivent  Stre  oonsid^r^s  comme  une  manifestation  des 
profondes  et  myst^rieuses  affinitds  qui  existent  prdcis^ment  entre 
les  deux  rameaux  de  la  race  arienne,  chez  lesquels  le  d^veloppement 
du  droit  a  eu  une  ampleur  et  un  ^lat  tels,  que  le  monde  civilis^ 
tout  entier  est  doming  aujourd'hui  par  Tun  ou  Tautre  des  systismes 
juridiques  que  ces  deux  peuples  ont  ^labor^. 

Sans  doute,  dans  leur  d^veloppement  ultime,  les  deux  syst^mes» 
loin  de  suivre  des  voies  parallMes,  ont  pris  des  formes  bien  diver- 
gente^. 

Sous  TEmpire,  la  proc^ure  romaine  perdit  rapidement  le  carac- 
t^re  nettement  accusatoire  qu'elle  avait  conserve  jusque-l&,  k  raison 
de  rirr^m^iable  incompatibility  qui  existe  entre  le  despotisme  et  le 
principe  accusatoire. 

N^anmoins,  celui-ci  ne  disparut  pas  enti^rement  de  la  concep- 
tion juridique  romaine  et  ses  traces  y  demeur^rent  nombreuses, 
semble-t-il,  jusqu'au  jour  oil  Tinfluence  n^faste  de  Ffiglise  vint 

^  Bryoe,  Studies  in  History  and  Jurisprudenoe. 

'  Nou8  n^ignorons  pas  que  la  plupart  des  grandes  r^les  de  la  '  law  of  evidence  * 
n*ont  acquis  leur  forme  aotuelle  que  dans  les  temps  modernes  (y.  Stephen  —  History 
of  the  Law  of  England,  1. 1,  p.  439,  et  Digest  of  the  Law  of  Evidenoe,  p.  riii* 
ainsi  que  Best  on  Evidence,  §  1 10),  mais  d'autre  part  la  connaiaaanoe  du  droit 
criminel  de  la  R^publique  et  du  Principat  oonstitue  une  science  plus  r^oente 
encore. 
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d^fonner  d^finitivement  Tceuvre  encore  belle  du  pur  g^nie 
romaixu 

Qui  sait  si  oe  n'est  pas  cette  circonstance  qui,  dans  la  suite, 
donna  k  revolution  du  droit  criminel  remain  un  caract^  irremd- 
diablement  inquisitorial  ? 

Qui  sait  si,  debarrass^  de  cette  influence,  oe  droit  n'e&t  pas  suivi 
une  Evolution  plus  conforme  h  ses  nobles  origines  1 

H.  Speyeb, 

Avocai-ChargS  de  Caum  a  FUnivernte 
de  Brnxelles, 
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CONTRACTUAL  OBLIGATIONS  ATTACHING  TO  LAND. 

THIS  article  proposes  to  discuss  obligations  arising  ex  oontraetu 
which  are  binding  on  the  owner  for  the  time  being  of  the  land 
affected.  Whether  we  call  them  covenants  or  conditions  is  im- 
material ;  they  are  governed  by  the  same  law  \  and  it  will  suffice  to 
speak  only  of  covenants :  moreover  it  is  apprehended  that  in  which- 
ever form  they  appear  in  a  deed  the  same  legal  effect  should  be 
given  to  them,  so  that  if  need  be  a  covenant  may  be  read  as  a  con- 
dition, or  conversely.  We  may  divide  the  obligations  which  we 
are  discussing  into  (i)  covenants  enforceable  between  covenantor 
and  covenantee  by  reason  of  '  privity  of  estate/  and  (2)  covenants 
enforceable  under  the  equity  rule  of  Tuli  v.  Momkay  \ 

What  are  called  '  collateral  covenants '  do  not  concern  us,  they 
are  really  contractual  obligations  inter  partes  having  the  semblance 
of  realty  obligationa  Thus  a  covenant  by  A  with  J9,  his  lessor,  to 
repair  a  roadway  on  the  demised  premises  runs  with  the  land  and 
binds  A!%  assignee,  but  a  covenant  by  A^  owner  in  feCi  with  B^  a  like 
owner,  to  repair  a  roadway  on  Al%  land  is  collateral  and  not  binding 
on  ii's  successor. 

The  distinction  rests  on  the  fact  that  in  the  former  instance  there 
is  *  privity  of  estate,'  in  the  latter  there  is  not, '  when  the  thing  to 
be  done,  or  omitted  to  be  done,  concerns  the  lands  or  estate,  that  is 
the  medium  which  creates  the  privity  between  the  plaintiff  and 
defendant '.'  '  In  order  to  make  it  run  with  the  land  there  must  be 
a  privity  of  estate  between  the  covenanting  parties  ^.' 

In  considering  the  principle  which  'privity  of  estate'  involves 
the  rule  of  public  policy  which  aims  to  preserve  the  firee  alienation 
of  land  has  to  be  remembered.  '  Great  detriment  would  arise  and 
much  confusion  of  .rights  if  parties  were  allowed  to  invent  new 
modes  of  holding  and  enjoying  real  property  and  to  impress  upon 
their  lands  and  tenements  a  peculiar  character  which  should  follow 
them  into  all  hands  however  remote  ^1  '  I  have  no  doubt  it  is  a  well 
known  principle  of  law  that  you  cannot  annex  to  land  a  burthen 
which  is  unknown  to  the  law,  that  is  have  a  sort  of  burthen  of  your 
own  and  annex  it  to  the  land^  and  make  it  run  with  the  land  from 

>  8teven»  ▼.  Copp,  L.  R.  4  Ex.  30 ;  Hor$ty  v.  Stet^  [1899]  a  Q.  B.  79 ;  3a  H«n.  8,  e.  34 
treat  alike  '  conditions,  covenants,  or  agreements. 

•  78  R.  R.  289.  >  BaUy  t.  Wellt  (1769)  3  Wils.  35. 

*  Webb  r,  RusseUy  1  R.  R.  735.  *  KepptU  ▼.  Baitey,  39  R.R.  p.  377. 
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one  owner  to  another*  That  is  a  thing  which  cannot  be  done. 
Nothing  can  be  annexed  to  the  land  except  a  well  known  legal 
interest  of  the  owner  of  which  the  law  takes  notice  ^ '  (Mellish,  L.  J.). 

Exceptions  from  the  general  rule  of  public  policy  on  the  ground 
of  '  privity  of  estate '  may  be  classified  according  to  *  privity  * 
resulting  from  (i)  the  relation  of  lessor  and  lessee,  and  (2)  the 
relation  between  the  grantor  and  grantee  of  an  easement  ^,  licence, 
or  similar  interest 

'  Privity  of  estate '  as  the  ground  of  permitted  obligation  binding 
land  between  lessor  and  lessee  was  thus  explained  in  Keppellv.  Bailey^ 
*  The  difference  is  obviously  very  great  between  such  a  ease  as  this 
and  the  case  of  covenants  in  a  lease  whereby  the  demised  premises 
are  affected  with  certain  rights  in  favour  of  the  lessor.  It  is  not 
at  all  inconsistent  with  the  nature  of  property  that  certain  things 
should  be  reserved  to  the  reversioners  all  the  while  the  term  con- 
tinues. But  even  in  the  case  of  obligations  inddent  to  the  reversion 
of  a  lease  they  must "  run  with  the  land,"  *  for  the  law  does  not 
leave  the  reversioner  the  absolute  licence  to  invent  covenants  which 
shall  affect  the  land  in  the  hands  of  those  who  take  by  assignment 
of  the  term.  The  covenant  must  be  of  such  a  nature  as  to  *'  inhere 
in  the  land,"  to  use  the  language  of  some  of  the  cases,  or, ''  it  must 
concern  the  demised  premises  and  the  mode  of  occupying  them  as 
it  is  laid  down  in  others.''  It  must  be  quodammodo  annexed  and 
appurtenant  to  them  "  as  one  authority  has  it,  or  as  another  says." 
It  must  both  concern  the  thing  demised  and  tend  to  support  it  and 
support  the  reversioners  estate.* 

The  cases  where  *  privity  of  estate '  arising  through  the  grant  of 
easements  and  the  like  creates  an  obligation  binding  land  are  few. 
In  Portmore  v.  Bunu  ^  an  easement  was  granted  for  a  term  of  years 
in  consideration  of  a  yearly  payment,  the  covenant  to  pay  it  was 
eaid  to  run  with  the  easement,  there  being '  privity  of  estate '  between 
the  grantor  and  grantee.  In  Marfyn  v.  Williams^  mining  rights 
were  granted  for  twenty-one  years,  and  the  grantee  covenanted  to 
deliver  up  the  works  in  repair. 

It  was  contended  that  there  was  a  grant  of  an  incorporeal 
hereditament  with  no  reversion,  and  that  therefore  there  was  no 
'  privity  of  estate,'  but  it  was  held  that  it  did  exist,  and  that  the 
covenant  was  enforceable  against  successive  gi*antees.  The  j  udgment 
says :  *  There  is  in  reality  the  relation  of  reversioner  and  ownership 
of  particular  estates  between  them,  there  is  exactly  the  same  privity 
of  estate  as  exists  between  reversioner  and  tenant  properly  so  called, 

•  Aapden  v.  Seddon,  i  Ex.  D.,  p.  509. 

•  Lord  Lindley,  Atuterbetry  v.  Oldham,  2g  Ch.  D.,  p.  781. 

»  39  R-  R-  p.  278.  *  ibid.  •  i  B.  ft  G.  694. 

•  I  H.  &  N.  817  ;  A"orra{  v.  Pascoe,  34  L.  J.  Ch.  82. 
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and  upon  the  determination  of  the  term  the  entire  interest  in  it 
reverted  to  the  plaintiff  [the  grantor]  as  upon  the  expiration  of  the 
ordinary  lease.' 

In  A^len  V.  Seddon  ^  land  was  conveyed  excepting  the  minerals 
and  reserving  liberty  of  working  conditionally  on  payment  to  the 
surface  owner  of  compensation  for  damage.  It  was  held  that  the 
condition  was  binding  on  any  pei-son  working  the  minerals  under 
the  exception.  It  is  submitted  that '  privity  of  estate '  between  the 
surface  and  mine  owners  existed  on  the  ground  that  a  right  had 
been  granted  binding  on  the  surface  owner  to  allow  the  mine 
owner  to'  let  down  the  surface,  and  therefore  to  that  right  the 
covenant  to  pay  compensation  was  incident. 

Irving  v.  TurubulP  was  the  case  of  a  grant  by  the  owner  of  one 
plot  to  an  adjoining  owner  of  an  easement  for  user  of  half  a  party 
wall  on  payment  of  half  the  cost  of  building  it.  The  ownership  of 
both  plots  had  changed  and  one  owner  had  used  the  half  wall.  It 
was  held  that  on  user  taking  place  an  implied  contract  arose  for 
payment  of  half  the  cost  by  the  owner  using  half  the  wall  to  the 
then  owner  of  the  other  half. 

This  decision  is  an  instructive  one.  Though  it  is  suggested  that 
cases  of  this  kind  should  primarily  be  considered  under  the  law  of 
real  property  ^^yet  in  circumstances  where  that  law  falls  short  justice 
may  possibly  be  done  by  finding  that  the  {acts  give  rise  to  a  quasi- 
contract  through  the  fiction  of  an  implied  pi*evious  request^.  Thus 
supposing  that  owing  to  there  being  no  '  privity  of  estate '  the 
intended  obligation  fails,  or  assuming  that  an  easement  is  granted 
which  creates  privity  of  estate  and  makes  a  covenant  or  condition 
enforceable,  why  should  it  not  also  result  that  on  a  grant  of  a  right 
of  way  on  the  condition  that  the  grantee  shai'es  the  cost  of  repairing 
the  road,  or  of  a  licence  to  get  minerals  on  doing  certain  things,  or 
of  a  right  to  let  down  the  surfistce  of  land  on  payment  to  its  owner 
of  compensation,  a  quasi-contract  arises  that  the  grantee  of  these 
rights,  if  he  exercises  them,  shall  perform  the  conditions  of  the  grant. 

The  subject  of  obligations  possibly  attaching  to  personal  property 
is  alien  to  this  article,  bat  it  may  be  worth  considering  whether  the 
nondescript  case  of  Werderman  v.  Society  General e  d*tllectricUe^  may 
not  be  brought  within  the  category  of  quasi-contracts. 

There,  a  patentee  had  assigned  his  patent  to  persons  who  cove- 
nanted to  pay  him  a  share  of  the  profits  derived  from  its  working. 

1  I  Ex.  D.  496. 

'  S.  C,  L.  R.  10  Ch.  394.    Pollock  on  ContracU,  p.  238. 

*  [1900]  I  Q.  B.  129  ;  aruei«  v.  Mitchinaan,  36  L.  T.  6ai.  Cf.  the  Scots  law,  Baird 
▼.  B0aTi89^]  A.  C,  p.  4a6. 

*  Pollock  on  Contracts,  p.  235. 

*  See  Pollock,  p.  13,  as  to  quasi-contracts,  *  19  Ch.  D.  346. 
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The  assignees  assigned  to  the  defendants  who  worked  it  with 
notice  of  the  covenant.  It  was  held  that  they  were  liable  to  pay, 
but  it  is  difficult  to  say  within  what  principle  the  case  felL  Lord 
Lindley  regarded  the  covenant  to  pay  as  a  charge  on  the  property 
assigned  and  an  implied  obligation  to  fulfil  the  conditions  of  the 
assignment,  and  this  view  of  the  decision  has  been  adopted  by  Lord 
Justice  Vaughan  Williams  ^ 

'  Conditions  running  with  goods '  are  clearly  not  permissible  ^, 
but  the  assignment  above  referred  to  did  not  relate  to  movables 
but  to  a  patent.  Why  should  not  the  facts  be  regarded  as  a  licence 
to  the  assignee  to  use  the  invention  subject  to  the  condition  of 
paying  part  of  the  profits  ^,  in  other  words  as  resulting  in  a  quasi- 
contract  to  pay  on  using  the  patent? 

It  is  now  proposed  to  consider  the  principle  on  which  '  privity 
of  estate '  is  allowed  to  create  certain  realty  obligations,  and  so 
exempt  them  from  the  general  rule  which  precludes  restrictions 
clogging  the  free  disposition  of  land. 

It  is  clear  that  the  reason  of  the  exemption  is  that  where  there 
is  a  paramount  interest  relating  to  land,  such  as  that  of  a  lessor,  or 
of  the  grantor  of  an  easement,  it  is  expedient  that  obligations  of 
a  reasonable  nature  should  be  allowed  to  be  made  incident  to  that 
interest;  moreover,  the  nature  of  such  a  right  infers  that  the 
reversion  or  other  paramount  interest  will  at  some  time  fall  into 
possession,  when  the  obligation  will  cease. 

The  case  of  a  rent-chaige  calls  for  particular  notice.  It  may  be 
urged  that  the  interest  of  a  rent-charger  should  be  sufficient  to 
create  '  privity  of  estate '  between  him  and  the  owner  of  the  land,, 
but  the  law  is  otherwise  S  and  whilst  a  covenant  to  repair  by 
a  lessee^  by  reason  of  privity  binds  the  land  ('runs  with  it'), 
a  similar  covenant  by  the  owner  of  the  land  with  a  rent-charger  is 
not  enforceable. 

Perhaps  it  may  be  a  correct  principle  to  say  that  the  paramount 
right  to  which  an  obligation  in  land  is  incident  should  in  principle 
be  superior  in  degree  to  the  subordinate  .right,  in  order  that  sooner 
or  later  the  latter  may  determine  and  with  it  its  obligations.  If  so, 
then  the  interest  of  the  rent-chaiger  is  not  one  creating  'privity  of 
estate '  between  him  and  the  owner  of  the  land,  and  the  case  in 
question  is  not  abnormal,  but,  however  that  may  be,  the  policy  of 
tiie  law  is  to  limit  the  power  of  creating  burthens  on  the  ownership 
of  land,  and  perhaps  if  the  principle  of  requiiing  a  paramount 

^  Ba^  <te.,  Co,  v.  Clipper^  Ae.^  Co,  [1901]  i  Oh.,  p.  157. 

>  Spincer^M  ease  (3rd  Bettolution),  MeQnUlur  v.  Pikktr  (1904]  j  Oh.  306. 

'  Ab  in  Incandesemt  Gas  Light  Co.  v.  Brogdm,  16  Rep.  Pat.  Gas.  26a. 

*  Haywood  ▼.  Bnauwick,  de,  8  Q.  B.  D.,  p.  410  (per  Lord  Lindley). 

*  Spineer'M  case,  i  Sm.  L.  Gas. 
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interest  as  the  oondition  of  allowing  covenants  to  be  annexed  in 
favour  of  its  owner  were  adopted,  it  might  be  found  not  to  go  too 
far.  But  even  the  possibility  of  a  lease  being  determined  is  no 
safeguard  against  the  perpetuation  of  covenants  binding  the  land, 
since  an  absolute  term  may  be  created,  say,  for  a  i,ooo  years  not 
subject  to  determination,  and  yet  with  lessee's  covenants  enforceable 
by  the  freeholder  *. 

The  other  branch  ot  our  subject,  namely  covenants  enforceable 
under  the  equity  rule  of  Tulk  v.  Moxkay ',  depends  on  the  circum- 
stance that  a  previous  ownw  having  contracted  not  to  do  certain 
things,  it  is  equitable  that  his  successor  acquiring  with  notice  of  the 
restrictions  should  observe  them,  except  where  he  is  a  purchaser 
obtainiug  the  legal  estate  without  such  notice  ^  These  negative 
covenants  attach  to  the  equitable  interest  in  the  land,  but  do  *not 
create  a  privity  between  the  parties  at  law  ^.' 

The  possibility  of  the  obligation  on  a  covenant  ceasing  in  con- 
sequence of  a  purchaser  acquiring  the  legal  estate  without  notice  of 
it  definitely  marks  off  this  class  from  covenants  inhering  in  the 
land  by  reaaon  of  '  privity  of  estate.'  The  law  on  the  subject  of 
covenants  binding  the  land,  it  seems  to  the  writer,  would  best  be 
dealt  with  by  the  historical  method,  but  no  text  writer  has  yet 
done  so.  Regarded  in  that  way  we  see  from  Keppell  v.  B€ul€y  that 
the  rationale  of  the  common  law  is  that  covenants  may  be  annexed 
binding  persons  having  an  estate  or  interest  in  the  land  in  favour 
of  other  persons  having  also  an  estate  or  interest  in  the  same  land 
as  in  the  case  of  lessor  and  lessee,  and  that  these  covenants,  if 
.inhering  in  the  land,  may  be  of  an  affirmative  or  negative  nature. 
This  class  might  be  teimed  *  legal  covenants.' 

The  other  class  (which  must  only  be  of  a  negative  character)  may 
be  dated  from  Tulk  v.  Moxhay  in  1848,  and  might  be  called  '  Equit- 
able Covenants.'  They  do  not  requii*e  *  privity  of  estate '  between 
owners  of  different  rights  in  the  same  land  (as,  for  example,  between 
lessor  and  lessee),  and  the  burden  may  be  annexed  to  the  owner  of 
one  piece  for  the  benefit  of  the  owner  of  another  piece  of  land,  but 
tliey  do  not  bind  a  purchaser  acquiring  the  le^  estate,  without 
notice  of  them. 

But  a  covenant  may  prove  ineffectual  owing  to  the  lack  of 
*  privity  of  estate '  and  yet  come  within  the  class  of  equitable 
covenants.  Thus  a  negative  covenant  entered  into  by  a  lessee  with 
a  mortgagor  instead  of  the  mortgagee  would  not  be  binding  as  a  legal 

*  Even  if  the  term  were  enlarged  into  a  fee  simple  under  8.  65  of  the  Con.  Act, 
1881,  the  covenants  would  enure  ;  see  Hood  h  ChaUis  Conveyancing  Acts, 

'  Pollock,  p.  a^o  ;  Brown's  Covenants  running  with  Land  (1907). 
'  Londm  <C'  8,  W,  Railway  v.  Oomnif  20  Ch.  D.  583. 

*  Osborne  V.  Bradley  [1903]  a  Ch.,  p.  451. 
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covenant  ^,  but  would  be  binding  if  it  owed  its  efficacy  to  the  rule 
of  TulA  V.  Moxhajf ',  and  a  negative  covenant  not  binding  owing 
to  want  of  '  privity  of  estate '  between  a  head-lessor  and  a  sub- 
lessee might  be  binding  as  an  equitable  covenant  ^. 

The  topics  touched  on^in  this  article  present  features  not  only  of 
theoretical  but  of  practical  interest  to  the  conveyancer ;  take  for 
example  the  common  stipulation  in  conveyances  relating  to  a  build- 
ing estate,  by  which  rights  of  way  are  granted  over  roads  to  different 
owners  in  fee  subject  to  the  condition  of  contributing  to  the  cost  of 
repairing  them.  There  being  no  '  privity  of  estate '  as  there  would 
be  if  leases  instead  of  grants  in  fee  simple  were  made,  it  might 
be  urged  that  the  condition  is  not  binding  on  a  succeeding  owner, 
and  being  of  an  affirmative  character  is  not  binding  under  the 
equity  rule.  In  Irving  v.  Tumbull  (already  mentioned)  Mr.  Justice 
Chaimell  pointed  out  these  difficulties  and  fell  back  on  a  quasi- 
contract,  but  if,  as  is  submitted,  the  law  is  clear  that  the  grant  of 
an  easement  creates  privity,  the  obligation  will  be  binding,  and  the 
implication  of  a  quasi-contract  only  confers  an  additional  right,  but 
a  judgment  of  the  Court  of  Appeal,  more  clearly  defining,  for  the 
benefit  of  the  real  property  lawyer  the  principles  which  should 
govern  similar  cases  to  Aspden  v.  Seddon  and  Irving  v.  TurnbuU,  would 
be  welcome. 

W.  Strachan. 


1  Wtbb  V.  RusaeU,  i  R.  R.  725. 

'  See  Rogers  v.  Hoaegood  [1900]  2  Ch.  388. 

*  Mander  v.  Fakke  [1891 J  2  Ch.  554. 
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THE  BARRISTERS'   ROLL. 

IT  is  probably  well  worth  while  to  put  on  record  the  history  of 
the  Barristers'  RoU,  while  that  history  can  still  be  recovered 
and  stated  with  certainty.  To  get  at  its  origin  we  must  go  back 
to  the  first  year  of  Queen  Elizabeth.  At  the  commencement  of  her 
reigit  ihfi  struggle  between  the  Churdies  of  England  and  Rome  for 
supremacy  in  this  country  was  acute,  and  disloyalty  to  the  Crown 
on  the  part  of  the  Crown's  servants  was  a  possibility  against  which 
it  seemed  well  for  the  Sovereign  to  guard  herself.  With  this  purpose 
in  view,  an  Act  was  passed — the  first  Act  of  the  reign,  i  Eliz.  cap.  i 
— ordering  that  the  holders  of  certain  great  offices  of  State,  bishops, 
judges,  and  '  every  other  person  having  your  Highness  Fee  or  Wages 
within  this  Realm,'  should  take  corporal  oath  of  allegiance ;  and 
the  words  of  the  oath  to  be  taken  are  set  out  in  the  statute. 
Barristers  were  not  included  in  this  Act,  but  four  years  later 
another  statute  (5  Eliz.  cap.  i)  was  passed,  extending  the  provisjons 
of  I  Eliz.  cap.  I  to,  amongst  others,  '  all  manner  of  Person  or  Per- 
sons that  have  taken  or  hereafter  shall  take  any  Degree  of  Learning 
in  or  at  the  Common  Laws  of  this  Realm,  as  well  Utter  Barristers 
as  Benchers,  Readers,  Ancients,  in  any  House  or  Houses  of  Court ' 
.  . .  who  '  shall  take  a  corporal  oath  upon  the  Evangelists  before  he 
or  they  shall  be  admitted  ...  to  use,  exercise,  supply,  or  occupy 
any  such  Vocation,  Oflice,  &c.' ;  and  it  is  ordered  that  the  oath  to  be 
so  taken  shall  be  the  oath  set  out  in  i  Eliz.  cap.  i,  s.  19. 

Early  in  the  next  reign  we  find  the  Benchers  of  Gray's  Inn 
reminding  the  members  of  the  Bar  of  their  statutory  obligations, 
by  ordering  at  a  Pension  held  June  7, 1605,  that '  All  suche  as  have 
bene  called  to  the  baiTe  by  pencon  at  any  tyme  before  the  next 
Readinge  shall  take  the  oathe  of  Supremacy  accordinge  to  the 
Statute  of  Eliz:  els  ipso  facto  their  call  is  to  bee  voyd  and  the  like 
is  ordered  for  all  calls  by  pencon  hereafter.'  The  Act  3  Jao.  I,  cap.  4 
had  ordered  that  the  oath  should  be  tendered  to  all  persons  sus- 
pected of  being  Recusants,  but  the  subsequent  Act  i  Jac,  I,  cap.  6, 
was  much  moi*e  comprehensive,  and  directed  the  oath  to  be  taken 
by,  inter  alios, '  All  your  Highness  subjects  in  the  Lins  of  Court  or 
that  thereafter  shall  be  admitted  thereto ...  in  Their  open  Halls.' 
This  would  include  students  as  well  as  barristers.  Presumably  in 
consequence  of  and  in  obedience  to  this  Act  we  find  that  at  a  Council 
at  Lincoln's  Inn  held  June  10,  1610, '  It  is  ordered  that  the  oath  of 
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allegiance  shall  be  tendered  unto  all  the  gentlemen  of  the  House, 
and  the  same  to  be  taken  openly  in  the  Hall,  with  a  note  of  all 
their  names  to  be  set  down  by  the  second  Butler,  who  shall  so  take 
it.'  And  so  things  seem  to  have  gone  on  till  the  troublous  days  of 
the  Rebellion,  when  king  and  oath  of  allegiance  went  down  together. 

At  the  restoration  of  Chai'les  H  to  the  throne,  the  statutory  obli- 
gation to  take  the  oath  revived  again  as  a  condition  precedent  to 
a  barrister's  right  to  practise ;  and  at  a  Pension  at  Gray's  Inn  held 
on  June  i,  1660,  it  was  ordered  that  *  on  Munday  next  in  y®  after- 
noone  the  Readers,  Benchers,  and  other  Members  of  this  Society  in 
Orayes  Inn  Hall  appeare  to  take  y^  Oaths  of  Supremacy  and 
Allegiance.'  At  a  Council  held  at  Lincoln's  Inn,  June  28,  1660^  it 
was  ordered  that '  for  the  future  none  shall  be  admitted  to  or  be 
Associates  at  the  Bench  or  Bar  till  they  have  taken  the  Oaths  of 
Allegiance  and  Supremacy  in  such  manner  as  hath  been  formerly 
accustomed  in  this  Society  before  the  late  wars.'  And  that  this 
order  was  strictly  enforced  we  may  gather  from  the  record  of  a  later 
Council  held  October  27,  1683,  when  it  was  ordered  that  *  the  order 
made  previously  for  the  call  to  the  Bar  of  Mr.  Joseph  Newton  be 
vacated,  because  he  presumed  to  wear  a  Bar  gown  and  to  practise 
as  a  Barrister,  although  he  had  not  taken  the  Oaths  of  Allegiance 
and  Supremacy.' 

The  Act  I  Wm.  and  Mary,  Sess.  i,  cap.  8  made  important  changes. 
It  altered  both  the  oath  to  be  taken  and  the  manner  and  place  of 
taking  it,  though  the  persons  and  classes  of  persons  under  obliga- 
tion to  take  it  remained  the  same.  The  old  Elizabethan  oath  was 
abolished,  and  a  new  one  prescribed  in  its  place,  and  set  out  in  the 
statute.  It  was  no  longer  to  be  sufficient  that  barristers  should 
take  the  oath  in  the  semi-privacy  of  their  own  halls ;  they  must 
henceforth  take  it  publicly  in  the  Court  of  King's  Bench  (or,  appa- 
rently, if  they  lived  in  the  country,  at  the  Quarter  Sessions).  The 
names  of  all  who  took  the  oath  were  to  be  enrolled,  with  the  day 
and  time  of  their  taking  the  same,  in  rolls  made  and  kept  only  for 
that  intent  or  purpose,  and  no  other.  This  'enrolling'  seems 
practically  to  have  been  construed  into  subscribing,  and  the  rolls 
contain  the  signatures  and  not  merely  the  names  of  those  who  took 
the  statutory  oath.  These  rolls  became  known  as  Swearing  Rolls, 
and  were  sent  from  time  to  time  to  the  Record  Office,  where  they 
are  preserved.  As  a  somewhat  recent  instance  of  their  subscription 
by  barristers  in  common  with  others  who  were  under  statutory 
obligation  to  take  the  oath  the  roll  dated  Michaelmas  Teim, 
1866,  may  be  mentioned,  on  which  the  signatures  of  twenty-two 
barristers  are  sandwiched  in  between  those  of  membei*s  of  Lord 
Derby's  administration  '  on  taking  office/ 
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In  1868  the  Promissory  Oaths  Act  (31  &  32  Vict.    c.  72)  was 
passed^  which  not  only  repealed  the  Act  of  William  and  Mary 
so  far  as  it  affected  barristers^  but  went  even  a  step  further.    It 
practically  forbade  them  to  be  sworn.    '  No  person/  runs  the  Act, 
'shall  be  required  or  authorized  to  take  the  oath  of  Allegiance  .  .  . 
except  the  persons  required  to  take  Ihe  oath  of  Allegiance  by  this 
Act/   and  certain  other  recited   Acts,  'any  Act  of  Parliamenti 
charter,  or  custom  to  the  contrary  notwithstanding.'    The  judges, 
however,  held  a  consultation  to  consider  the  point,  and  formally 
decided  that  barristers  were  no  longer  to  take  the  oath  of  alle- 
giance upon  call.    As  they  were  no  longer  to  take  the  oath,  it  fol- 
lowed, of  course,  that  they  could  no  longer  sign  the  Swearing  Roll. 
Lord  Chief  Justice  Cockbum,  however,  thought  it  highly  desirable 
that  there  should  still  be  some  ofBcial  roll  on  which  hamsters 
should  be  recorded,  and  it  was  consequently  ordered  by  the  judges 
that  all  barristers  upon  being  called  should  sign  a  plain  roll  to  be 
kept  by  the  Master  of  the  Crown  Office.    The  first  skin  of  this 
Barristers'  Roll  pure  and  simple,  the  Barristers'  Roll  as  we  have  it 
to-day,  calls  for  a  word  or  two  of  description.    The  fii-st  signature 
on  it  is  *  Thomas  William  Brogden.'    The  Law  List  gives  the  date 
of  his  call  as  November  17,  1K68,  and  consequently  he  should  not 
have  taken  the  oath.     One  gathei-s,  however,  that  he  did  so,  and 
then  subscribed  an  ordinary  general  Swearing  Roll,  as  barristers 
had  hitherto  been  wont  to  do,  and  that  then  the  mistake  in  the 
procedure  was  discovered ;  for  the  original  heading  of  this  Swear- 
ing Roll  has  been  cut  off,  and  a  new  one  stitched  on,  inscribed 
thus :  '  In  the  Queen*s  Bench:  Roll  of  Barristers.    Michaelmas  Term, 
32nd  Vict.  1868.'     Immediately  after  Mr.  Brogden's  signature  comes 
the  following  note :  *  The  following  persons  merely  signed  this  Roll: 
the  Court  considering  that  the  oath  should  not  be  taken  by  them.' 
It  is  neither  signed  nor  initialed.     Then  come  the  signatures  of 
other  barristers  of  the  same  call  as  Mr.  Brogden,  the  first  signature 
being  '  James  Crawford.'    On  the  back  of  this  first  skin  is  endorsed : 
'Roll  of  Barristers  signed  Hilary  Term,  1868.    No  oath  was  ad- 
ministered, it  having  been  decided  by  the  Judges  that  by  31  and 
32  Vict.  cap.  72,  such  oath  was  unnecessary.    Thomas  Norton.' 
*  Hilary  Teim,'  of  course,  is  a  mistake  for  Michaelmas  Term.    The 
Bill  oiiiy  received  the  Royal  Assent  on  the  last  day  of  July,  1868. 
Mr.  Thomas  Norton  was  Master  of  the  Crown  Office  in  1868. 

The  special  importance  of  this  Barristers'  Roll,  beyond  its  primary 
purpose  of  officially  recording  the  members  of  the  Bar,  is  that 
a  certificate  under  the  hand  of  the  Master  of  the  Crown  Office  that 
a  barrister  has  signed  it  alone  provides  such  formal  evidence  of 
a  call  to  the  bar  as  will  satisfy  the  rules  of  Indian  and  Colonial 
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Courts.  I  make  this  statement  on  the  authority  of  the  present 
Master  of  the  Crown  Office  himself  (Master  Mellor),  for  whose 
kindly  courtesy  in  responding  to  my  request  for  information  con- 
cerning the  Barristers'  Boll  I  am  glad  to  find  here  an  opportunity 
of  expressing  my  thanks.  The  filled  skins  of  the  Barristers'  Boll 
are  sent  about  every  twenty  years  from  the  Crown  Office  to  the 
Becord  Office,  where  they  are  preserved. 

I  shall  fitly  conclude  this  paper  by  adding  the  text  of  the  two 
oaths  as  set  out  respectively  in  (i)  i  Eliz.  cap.  i)  (2)  i  Wm.  and  Mary, 
Sess.  I,  cap.  8 : — 

(i)  '  I  A.  B.  do  utterly  testify  and  declare  in  my  Conscience,  That 
the  Queen's  Highness  is  the  omy  Supreme  Oovemor  of  this  Bealm, 
and  of  all  other  her  Highness  Dominions  and  Countries,  as  well  in 
all  Spiritual  or  Ecclesiastical  Things  or  Causes,  as  Temporal ;  and 
that  no  foreign  Prince,  Person,  Prelate,  State  or  Potentate,  hath  or 
ought  to  have  any  Jurisdrction,  Power,  Superiority,  Pre-eminence, 
or  Authority,  Ecclesiastical  or  Spiritual,  within  this  Bealm ;  and 
therefore  I  do  utterly  renounce  and  forsake  all  foreign  Jurisdictions, 
Powers,  Superiorities  and  Authorities,  and  do  promise,  that  from 
henceforth  I  shall  bear  Faith  and  true  Allegiance  to  the  Queen's 
Highness,  her  Heirs  and  lawful  Successors,  and  to  my  Power  shall 
assist  and  defend  all  Jurisdictions^  Pre-eminences,  Privileges  and 
Authorities  granted  or  belonging  to  the  Queen's  Highness,  her  Heirs 
and  Successors,  or  united  and  annexed  to  the  Imperial  Crown  of 
this  Bealm.    So  help  me  God,  and  by  the  Contents  of  this  Book. 

(a)  '  I  A.  B.  do  sincerely  promise  and  swear,  That  I  will  be  faithful, 
and  bear  true  Allegiance,  to  their  Majesties  King  William  and 
Queen  Mary : 

'  So  help  me  God,  &c. 

*  I  A.  B.  do  swear.  That  I  do  from  my  Heart  abhor,  detest,  and 
abjure,  as  impious  and  heretical,  that  damnable  Doctrine  and  Posi- 
tion, That  Pnnces  excommunicated  or  deprived  by  the  Pope,  or  any 
Authority  of  the  See  of  Bome,  may  be  deposed  or  murdered  by  their 
Subjects,  or  any  other  whatsoever. 

'  And  I  do  declare,  that  no  foreign  Prince,  Person,  Prelate,  State, 
or  Potentate,  hath  or  ought  to  nave  any  Jurisdiction,  Power, 
Superiority,  Pre-eminence  or  Authority,  Ecclesiastical  or  Spiritual, 
within  this  Bealm : 

*  So  help  me  God,  &c.' 

W.   C.   BOLLAKD. 
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THE  memory  of  King  Henry  VII  appears  to  be  under  a  cloud 
just  now.  Sir  Clements  Markham  makes  him,  instead  of 
Riefaard  IH,  responsible  for  the  murder  of  the  young  princes  in  the 
Tower.  Mr.  Vernon  Harcourt  assures  us  that  the  modem  practice 
with  regard  to  the  Court  of  the  Lord  High  Steward  '  is  largely 
founded  upon  a  gross  fraud,  tine  impudente  supercAerie,  committed 
apparently  by  or  on  behalf  of '  him.  A  report  in  the  Year  Books, 
we  are  told,  was  forged  by  him,  or  his  minions,  in  order  to  create 
a  precedent  for  the  trial  of  the  Earl  of  Warwick. 

Mr.  Harcourt  leads  up  to  the  discussion  of  this  '  absolute  forgery ' 
by  a '  history  of  the  office '  of  Steward,  *  from  its  origin  to  the  period 
when  it  ceased  to  exist  as  an  hereditary  dignity/  and,  in  so  doing, 
seems  to  belittle  the  office  as  much  as  possible  in  the  earlier  stages 
of  its  existence.  He  traces  the  evolution  of  the  Steward  from  the 
dapifer  of  the  Norman  Court,  whom  he  describes  as  being  not  an 
officer  of  State,  but  one  who  discharged  some  household  functions. 
One  Osbem,  a  dapifer,  he  says,  was  nothing  more  than  head  nurse 
of  the  palace,  and  sewer  in  Uie  ducal  household ;  still,  *to  give  him 
his  due,  he  was  nothing  less  ihan  the  protagonist  (iic)  of  His  Qrace 
the  Lord  High  Steward  of  Kigland.' 

A  dapifership,  he  tells  us,  became  hereditary  in  the  family  of 
Beaumont,  Earls  of  Leicester,  in  the  reign  of  Henry  II.  '  On  the 
accession  of  Richard  I  the  style  dapifer  .  .  .  began  to  drop  out  of 
use,  the  style  seneschal  [or  steward]  taking  its  place.'  On  his  return 
to  England,  after  a  visit  to  France  in  1253,  Simon  de  Montfort, 
Earl  of  Leicester, '  assumed  in  his  charters  the  style  of  Steward  of 
England  (SenescaUus  Angliae).  Now  this  style  had  never  been 
assumed  by  his  predecessors  in  title,  and  its  adoption  undoubtedly 
signified  on  the  part  of  Simon  de  Montfort  a  deliberate  policy  of 
self-aggrandisement.' 

Passing  over  the  intermediate  stages  we  find  the  stewardship  in 
the  House  of  Lancaster,  and  at  length  in  the  hands  of  Henry,  son 
of  John  of  Gaunt  Duke  of  Lancaster,  afterwards  King  Heniy  lY, 
as  in  right  of  his  Earldom  of  Leicest^.     With  the  deposition  of 
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Richard  II,  and  the  acoession  of  Henry  IV,  the  separate  existenee 
of  the  stewardship  came  to  an  end,  and  the  office  was  merged  in 
the  crown.    It  conld  be  revived  only  by  a  new  creation. 

Mr.  Harcoart  admits  that,  by  this  time, '  there  was  a  fair  amount 
of  evidence  supporting  the  right  of  the  Steward  of  England '  to 
pi-eside  at  the  trial  of  peers,  when  Parliament  was  sitting,  and  he 
allows  that  John  of  Gaunt,  being  Steward,  did  preside  at  the  trial 
of  the  Earl  of  Arundel  in  1397.  The  report  in  the  Tear  Book  which 
he  says  is  forged  is  assigned  to  the  beginning  of  the  year  1400. 

So  we  come  to  the  great  charge  of  forgery  for  the  purpose  of 
establishing  a  precedent  for  the  constitution  of  the  court  of  the 
Lord  High  Steward  for  the  trial  of  peers  at  a  time  when  Parliament 
was  not  sitting.  Mr.  Harcourt  very  properly  starts  his  case  with 
a  translation  of  the  report,  the  text  of  which  he  places  in  an 
appendix.  Unfortunately,  however,  his  translation  leaves  very 
much  to  be  desired  in  many  ways.  According  to  the  report  *  the 
Earl  of  H/  was  indicted  of  high  treason  in  London.  The  words 
'  in  London '  are  omitted  from  the  translation,  and  they  are  of  very 
great  importance  in  relation  to  the  Earl  as  subsequently  identified. 
In  the  report  it  is  said  that  'afterwards  the  King  made  a  com- 
mission to  the  Earl  of  D.  reciting  that,  whereas  Q.  Earl  of  H.  was 
indicted  of  high  treason,'  &c.  In  the  translation  this  becomes 
'reciting  that  the  Q.  (lou  G.)  the  Earl  of  H.  was  indicted/  &c. 
The  translator  seems  to  have  supposed  that  'the  G.'  was  some 
sort  of  alternative  title  for  the  Earl,  and  that  '  lou  *  was  here  used 
as  an  alternative  form  of  the  ai'tide  'le.'  The  form  ^v  as  an 
abbreviation  for  la  ou^  'whereas,*  is  common  enough  in  the  Year 
Books  and  elsewhere  in  old  French,  and  it  is  only  with  the 
meaning  '  whereas '  that  it  will  make  sense  in  the  passage.  A  little 
lower  down  in  the  report  we  find  the  King  commanding  the  Con- 
stable of  the  Tower  '  to  conduct  the  prisoner,  to  wit,  the  said  Earl 
of  H.  before  the  said  Earl  of  D.'  The  translation  is  '  to  convey  the 
prisoner,  S.  the  Earl  of  H.  before  the  said  Earl  of  D.'  Thus  G. 
Eai'l  of  H.  has  become  S.  Earl  of  H.  through  want  of  familiarity 
with  the  ordinary  Year  Book  abbreviation  of  «.  for  iaver  or  Mvoir. 
The  sentence  was,  according  to  the  report,  that  the  accused  should 
'  be  drawn  to  the  gallows,  and  there  hanged,  and  let  down  again 
while  still  living,'  &c.  The  words  '  and  there  hanged '  are  omitted 
from  the  translation. 

It  may,  perhaps,  be  suggested  that  such  inaccuracies  as  these  do 
not  indicate  the  best  possible  equipment  for  the  patient  examination 
of  so  delicate  a  question  as  that  of  the  forgery  of  a  great  precedent. 

According  to  the  report  the  Eigrl  of  D.  presided  at  the  trial  in 
Westminster  Hall.     The  Earl  of  H.  confessed  the  indictment,  and 
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was  senteneed  in  accordance  with  the  fonn  ubiqbI  in  easee  of  high 
treaaon.  The  report  concludes  with  a  statement  said  to  have  been 
made  by  the  Justices  as  to  what  the  mode  of  procedure  would  hare 
been  if  the  Earl  of  H.  had  pleaded  not  guilty. 

On  this  report  two  preliminary  questions  necessarily  arise  :-> 
Who  was  'O.  Earl  of  H.',  and  who  was  'the  Earl  of  D:1  In  the 
first  year  of  the  reign  of  Henry  IV  there  was  no  Earl  of  whom  it 
could  be  said  that  his  Christian  name  began  with  the  letter  G, 
and  the  name  of  his  earldom  with  the  letter  H.  It  might  be,  for 
anything  which  appears  to  the  contrary,  that  all  the  initials  in  the 
r^K>rt  are  merely  arbitrary,  as  commonly  happens  in  the  Tear 
Books.  The  object  of  the  reporters  was  to  show  pleadings,  pre- 
cedents, practice,  and  judgments,  and  not  to  throw  light  on  family 
or  local  history.  Mr.  Haroourt's  statement  that  '  the  report  must 
refer  to  John  Holland  Earl  of  Huntingdon,'  and  that  the  initial  D. 
'  can  only  stand  for  Edward  Earl  of  Devon '  i»  hardly  warranted  by 
the  facts  which  he  sets  forth.  It  is,  however,  probable  that  these 
were  the  persons,  from  the  account  given  by  Sir  Edward  Coke, 
which  Mr.  Harcourt  has  omitted  to  mention,  and  of  which  more 
is  said  below. 

Mr.  Harcourt's  chief  argument  against  the  genuineness  of  the 
report  from  internal  evidence  is  that  it  alleges  the  office  of  Steward 
to  have  been  vacant,  when  the  Earl  of  D.  was  appointed,  wherein 
he  says  'it  falls  into  unmitigated  error.'  But  does  it?  The 
stewardship,  as  we  have  seen,  had  come  into  the  hands  of  Henry  IV 
on  his  accession,  and  it  appears  by  his  coronation  roll  that  he 
'  committed  the  same  office  to  his  son  Thomas  to  be  executed  in  the 
coronation  aforesaid/  This  is  an  appointment  for  the  purposes 
of  the  coronation  alone,  and  not  an  appointment  for  life,  or  a  grant 
of  any  greater  estate.  Nor  can  any  letters  patent  be  produced 
which  relate  to  his  acquisition  of  the  office.  All  that  Mr.  Harcourt 
has  to  show  against  this  definite  limitation  is  that  Thomas  'was 
incidentally  described  in  some  patent  rolls  as  Steward  down  to  the 
14th  of  November,  1399,  about  a  month  after  the  coronation,  and 
again  on  the  following  5th  of  March  and  at  subsequent  dates. 
The  trial  must  have  been,  if  at  all,  after  the  14th  of  November  and 
before  the  5th  of  March,  and  the  fact  that  some  Chancery  clerks  con* 
tinued  the  description  of  'steward '  down  to  the  14th  of  November 
is  very  poor  evidence,  or  rather  no  evidence  at  all,  in  face  of  the 
.  definite  statement  in  the  coronation  roll.  If  Thomas,  then  a  boy 
eleven  or  twelve  years  of  age,  was  again  invested  with  the  office  of 
Steward  at  any  time  after  the  trial,  the  fact  is  immaterial. 

Sir  Edward  Coke,  like  Staundforde,  treated  the  report  as 
genuine,  and  did  considerably  more.    If  Henry  VII  was  a  forger. 


Oct.  1907.]  The  Trial  of  Peers.  U5 

Goke  made  himself  an  accomplice  afterwards.  It  is  manifest,  how-^ 
ever,  that  Coke  was  in  possession  of  information  which  does  not 
appear  in  the  report  as  printed.  It  is  not  at  all  improbable  that, 
as  we  often  find  in  the  Tear  Books,  there  was  another  report  of 
the  same  case  in  existence.  Coke's  words  are :  *  the  first  that  was 
created  Aac  vice  for  the  solemnization  of  the  coronation  of  Henry  IV 
was  Thomas  his  second  son.  And  apon  the  arraignment  of  John 
Holland,  Earl  of  Huntingdon,  the  first  that  was  created  Steward 
of  England  Aae  vice  was  Edward,  Earl  of  Devon.'  It  is  a  long 
step  from  '  Q.  Earl  of  H.'  to  *  John  Holland  Earl  of  Huntingdon,' 
and  from  '  the  Earl  of  D.'  to  '  Edward  Earl  of  Devon.'  Wherever 
Coke  may  have  got  these  facts,  he  did  not  get  them  from  the 
printed  Tear  Book,  which  he  nevertheless  accepted,  and  he  was 
dearly  justified  in  saying  that  Thomas  was  appointed  iae  vice. 

Thus  the  attempt  to  prove  the  report  a  forgery  by  internal 
evidence  distinctly  fails.  With  regard  to  external  evidence,  Mr. 
Haroourt  has  brought  to  light  some  new  matter  relating  to  the 
Earl  of  Huntingdon,  but,  however  interesting  it  may  be,  it  does 
not  in  any  way  support  the  theory  of  forgery.  Inventories  of  the 
Earl's  plate,  jewels,  and  clothing  do  not  help  us.  It  does^  however, 
appear  from  certain  Exchequer  records  which  Mr.  Haroourt  has 
printed  for  the  first  time  that  the  Earl  really  was  indicted,  and 
that  the  indictment  was  in  the  King's  Bench  in  the  custody  of 
the  Clerk  of  the  Crown.  This  is  in  complete  agreement  with  the 
statements  in  the  Tear  Book,  and  might  well  give  any  one  pause 
before  attacking  the  report.  There  is,  moreover,  in  the  Edng's 
Remembrancer's  Remembrance  Roll  of  Easter  Term  i  Henzy  IV, 
a  passage  showing  that  on  the  i6th  of  May,  1400,  a  certain  state« 
ment  was  made  in  the  Court  of  Exchequer  respecting  the  Earl's 
goods  and  chattels, '  which  goods  and  chattels  belong  to  the  Lord 
the  King,  as  forfeited,  by  reason  of  a  judgment  rendered  against 
the  said  late  Earl.' 

This  proves  conclusively  that  it  was  known  in  the  Court  of 
Exchequer  on  the  i6th  of  May,  1400,  that  some  judgment  had  been 
given  against  the  Earl  of  Huntingdon.  Mr.  Harcourt  attempts  to 
escape  the  conclusion  by  the  statement  of  two  possibilities  and  one 
definite  proposition.  The  words,  he  says,  may  be  due  to  a  derical 
error,  or  they  may  have  been  written  up  at  a  later  time,  and  so 
have  reference  to  subsequent  proceedings  in  Parliament.  Such 
possibilities  are  hardly  worth  consideration  on  their  own  merits 
alone ;  but  Mr.  Harcourt  tells  us  that  similar  clerical  errors  are 
common  in  the  Remembrance  Rolls  of  the  Exchequer,  and  alleges 
in  proof  that  the  Earl  of  Kent  and  Despencer  are  described  in 
a  Remembrance  Roll  of  Easter  Term  2  Henry  lY  as  '  convicted 
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of  treason '  when  they  had  not  in  fact  been  conyioted.  The  entries 
relating  to  them,  however,  made  in  Easter  Term,  are  strictly  in 
accordance  with  the  Parliament  Roll  of  the  previous  2nd  of  March, 
2'  Henry  IV  (1401),  where  it  appears  that,  although  Kent  and 
Despencer  were  dcAd, '  all  the  Lords  Temporal,  with  the  assent  of 
the  Ring,  declared  and  gave  judgment '  that  they  were  traitors  because 
they  had  levied  war  against  the  King. 

Thus  the  new  evidence  produced  by  Mr.  Harcourt  not  only  does 
not  establish  the  charge  of  forgery,  but  goes  very  far  towards  dis-* 
proving  it.  There  are,  without  doubt,  some  statements  made  by 
chroniclers  which  it  is  hard  to  reconcile  with  the  statement  in  the 
report  that  Huntingdon  pleaded  guilty  in  the  Court  of  the  Lord 
High  Steward.  Mr.  Harcourt,  however,  is  not  the  first  to  point 
out  the  difficulties  which  arise  from  this  cause,  and  from  the  still 
more  important  passage  in  the  Parliament  Roll  of  the  2nd  of  March, 
2  Heniy  IV,  in  which  it  is  stated  that  Huntingdon  and  the  others 
were  put  to  death  '  without  process  of  law.' 

Though  the  chroniclers  are  not  all  in  agreement  with  regard  to 
the  time  and  place  of  death,  there  is  a  considerable  body  of  evidence 
that  Huntingdon  was  beheaded,  not  in  accordance  with  the 
sentence  pronounced  by  the  Steward,  but  in  a  popular  tumult  at 
Pleshey  in  Essex.  Mr.  Harcourt  tells  us  that  he  has  '  not  attempted 
to  give  a  detailed  account  of  Huntingdon's  capture  and  death.' 
He  has,  however^  extracted  from  an  Exchequer  roll  a  statement 
made  by  one  William  Peion  which  would  be  of  greater  value  if 
one  of  the  two  most  important  words  in  it  had  not  been  written 
over  an  erasure,  and  the  other  in  ink  differing  from  that  used  for 
the  rest  of  the  document.  It  is  an  account  of  Huntingdon's  flight 
towards  Essex  on  the  eecond  of  January,  1400,  from  his  Aaepitium, 
town-house,  or,  as  the  French  would  say,  Mtel  in  London.  Unfor* 
tunately  the  date  and  the  point  of  departure  are  to  be  found  only 
in  the  places  in  which  there  has  been  a  tampering  with  the  record ; 
and  the  one  Exchequer  document  which  might  tend  to  prove  that 
Huntingdon  attempted  to  escape  before  any  Court  of  Peers  could 
have  been  assembled  by  the  Steward  cannot  be  accepted  as  evidence 
of  time  or  place. 

The  statement  in  the  Parliament  Roll  of  2  Heniy  IV  that 
Huntingdon  was  put  to  death  without  process  of  law  is  not 
a  statement  that  there  had  been  no  process  of  law  against  him. 
Not  even  Mr.  Harcourt  disputes  the  fact  that  there  had  been  an 
indictment;  and  want  of  process  can  therefore  refer  only  to 
the  mode  of  death.  The  trial  in  the  Court  of  the  Lord  High 
Steward  is  thus  not  inconsistent  with  the  words  of  the  later 
Parliament  Roll. 
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On  the  whole  it  seems  quite  possible  that  Huntingdon  attempted 
to  escape,  and  did  for  a  time  actually  escape,  after  sentence  had 
been  pronounced  by  the  High  Steward  at  Westminstei*.  It  can 
probably  never  be  known  whether  the  escape  was  while  he  was 
being  conveyed  by  water  from  Westminster  to  the  Tower,  or,  as  in 
the  case  of  Queen  Eleanor's  Mortimer,  from  the  Tower  itself  with 
the  aid  of  confederates,  or  in  any  other  way.  So  far  as  the  evidence 
goes,  Huntingdon  may  have  been  sentenced  at  Westminster,  and 
'lynched'  at  Fleshey,  and  this  possibility  fits  in  with  all  the 
known  facts.  Neither  a  manuscript  of  the  report,  which  must 
have  preceded  the  printed  Tear  Book,  nor  the  indictment,  which 
beyond  all  doubt  was  in  existence  in  the  year  1400,  can  be  found. 
Until  one  or  other  is  brought  to  light  the  charge  of  forgeiy  must 
at  least  be  held  to  be  Not  Proven. 

Mr.  Harcour£  has,  however,  been  most  industrious  in  his  re- 
searches, and  fuUy  one  half  of  his  book  is  taken  up  with  pieces 
justificatives  printed  at  length,  some  in  appendices  and  some  in 
footootes.  He  also  devotes  considerable  space  to  his  views  con- 
cerning the  meaning  of  the  expression  Judicium  parium.  With 
regard  to  that  he  differs  from  various  other  writers,  whom  he 
criticizes  as  freely  as  he  attacks  the  Tear  Book. 

He  does  not  bring  down  the  trial  of  Peers  lower  than  the  reign 
of  Henry  VIH,  and  consequently  omits  to  teU  us  anything  of  the 
Lord  High  Steward  as  he  was  described  after  the  Union  with 
Scotland,  and  again  after  the  Union  with  Ireland.  It  was  an 
interesting  development  when  the  Lord  High  Chancellor  of  Great. 
Britain  presided,  in  the  capacity  of  Lord  High  Steward  of  the 
United  Eongdom  of  Great  Britain  and  Ireland,  at  the  mdst  recent 
trial  of  a  peer — that  of  Earl  Russell — for  felony. 

L.  Owen  Pxke. 
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THE  LEGAL  PROFESSION   IN  THE  FOURTEENTH    AND 
FIFTEENTH    CENTURIES.    I. 

IN  Edward  Vb  reign  we  can  see  the  beginnings  of  a  distinet  legal 
profession.  We  see  a  class  of  professional  pleaders.  We  see 
also  some  signs  of  the  formation  of  a  distinct  class  of  apprentices  of 
the  law,  and  of  a  distinct  class  of  professional  attomies  \  Fortes- 
cue's  book,  De  Laadibus  Legum  Angliae^,  shows  us  that,  towards 
the  end  of  the  fifteenth  century,  this  legal  profession  is  both  formed 
and  organized.  At  the  head  of  the  profession,  and  exercising  a 
general  control  over  it,  are  the  serjeants-atrlaw  and  the  judges. 
Beneath  them  grouped  together  in  tixe  four  Inns  of  Court,  and  in 
the  Inns  of  Chancery,  are  the  various  grades  of  the  apprentices  of 
the  law,  from  the  Benchers  and  Readers  to  the  Inner  Barristers  or 
students^.  These  Inns  of  Court  are  coUeges  which  train  the 
studentis  in  the  law  and  call  them  to  the  bar.  Each  has  its  inde- 
pendent^  its  collegiate  life ;  but  in  all,  as  in  modem  colleges  of  the 
same  University,  the  customs  and  the  system  are  similar.  All  are 
in  some  sort  subordinate  to  the  judges  and  the  Serjeants,  just  as 
the  modem  coU^e  is  subordinate  to  the  rulings  of  its  visitor  or  to 
the  statutes  of  the  university^.  Just  as  it  is  the  aim  of  the  modem 
college  to  fit  its  members  to  take  the  University  degree,  so  it  is  the 
aim  of  the  Inns  of  Court  to  educate  its  members  to  make  a  creditable 
figure  in  the  arena  of  the  courts  under  the  eyes  of  the  judges,  and 
ultimately  to  attain  to  the  degree  of  serjeant  and  to  the  dignity  of 
the  bench.  As  college  and  University  are  separate  entities,  and  yet 
closely  united,  so  the  judges  and  seijeants  on  the  one  hand^  and  on 
the  other  the  apprentices  of  the  law  in  their  Inns,  were  separate 

^  For  the  earlier  history  see  P.  and  H.  i.  190-196. 

*  Fortescue^B  famous  description  of  the  legal  profession  is  contained  in  the  De 
Laudibus,  cc  48-51.  Notwithstanding  the  criticisms  of  Seijeant  Pulling  upon  it 
(Order  of  the  Coif,  153,  154)  there  is  every  reason  to  belieye  that  it  is  both  a  con- 
temporary and  an  accurate  account ;  see  Fletcher,  Pension  Book  of  Gray's  Inn, 
zzii|ji.  I. 

*  This  is  the  division  made  by  Fortescue,  c  8,  'Let  that  geare,'  says  the  Chan* 
oellor,  '  be  left  to  your  Judges  and  men  of  law,  which  in  the  Realme  of  England 
are  caUed  Serjeants  €U  LaWf  and  to  other  professors  of  the  law  commonly  called 
Apprenticee  * ;  it  is  also  made  by  Langland,  Richard  the  Redeless,  Passus  ii,  IL  349, 
350:— 

^Seldom  were  the  Seijeants  sought  for  to  plead. 
Or  any  prentice  of  Court  pray^  of  his  wits.* 

*  No  doubt,  as  is  remarked  in  the  Black  Books  of  Lincoln's  Inn,  i.  xxxtUI,  there 
is  a  contrast  in  the  fact  that  the  Inns  of  Court  were,  and  still  are,  'customary 
societies,'  i.e.  their  customs  have  never  been  codified  ;  whereas  the  Universities  in 
England  and  abroad,  at  a  comparatively  early  period,  codified  their  statutes. 
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bodies,  and  yet  closely  welded  together  by  ties  of  similar  education, 
similar  interests,  and  similar  pursuits,  into  one  great  profession  of 
the  law.  In  dealing  with  this  legal  profession,  which  has  had  so 
great  an  influence  upon  the  technical  development  of  our  law,  we 
shall  diidde  the  subject  as  follows:  (I)  The  Serjeants  and  the 
Judges ;  (II)  The  Apprentices  of  the  Law  and  the  Inns  of  Court ; 

(III)  The  Relation  of  the  Inns  of  Court  to  the  seijeants  and  judges ; 

(IV )  The  Legal  Fi-ofession  and  the  Law. 

(I)  751^  Serjeant  and  the  Judges. 

By  the  end  of  the  fourteenth  century  the  serjeants-at-law  formed 
a  close  body  or  guild  selected  by  the  ci*own,  generally  upon  the 
nomination  of  the  judges,  from  which  the  ranks  of  the  bench  were 
recruited.  We  cannot  fix  precisely  the  date  when  they  acquired 
their  position  and  their  privileges ;  but  we  may  be  fairly  certain 
that  it  is  intimately  connected  with  the  practice  of  elevating  to  the 
bench  only  the  professional  common  lawyers.  The  fact  that  a 
certain  number  of  lawyers  were  selected  by  the  crown  either  to 
plead  or  to  judge  will  without  difficulty  lead,  in  an  age  when  guilds 
and  other  such  communities  were  easily  formed,  to  the  rise  of  a 
body  such  as  were  the  serjeante  and  judges  of  the  Middle  Ages. 

The  position  of  serjeant-at-law,  says  Fortescue  ^,  is  not  a  degree 
only,  'but  also  a  state  no  less  worshipful  and  solemn  than  the 
degree  of  doctors.'  The  chief  justice  of  the  Common  Pleas,  with 
the  consent  of  all  the  justices,  presented  to  the  Chancellor  seven  or 
eight  names  of  those  who  were  reputed  to  be  the  best  lawyers — men 
who  had  been  learning  and  practising  the  law  for  at  least  sixteen 
years.  The  Chancellor  then  sent  to  them  a  royal  wi'it  commanding 
them  under  a  heavy  penalty  to  take  upon  themselves  the  degree 
and  state  of  a  serjeant-at-law.  The  seijeante  elect  must  take  an  oath 
of  office  in  the  following  form :  '  You  shall  swear  well  and  truly  to 
serve  the  king's  people  as  one  of  the  serjeants-at-law,  and  you  shall 
truly  counsel  them  that  you  be  retained  with  after  your  cunning ; 
and  you  shall  not  defer  nor  delay  their  causes  willingly,  for  covetess 
of  money  or  other  thing  that  may  turn  you  to  profit ;  and  you  shall 
give  due  attendance  accordingly  ^.'  This  state  and  degree  therefore 
was  a  public  office,  and,  as  Broke  said  ^  the  name  of  seijeant  is 
a  'nosme  de  dignite  comme  chevalier.'  They  took  rank  above 
esquires  and  upon  an  equality  with  knighte^.    They  were  on  the 

^  De  Laudibua,  c.  50.  '  Pulling,  Order  of  the  Coif,  aap,  n.  i. 

'  Bro.  Ab.  NowMf  pL  5. 

«  Manning,  Serviens  ad  Legem,  Note  Wiii ;  Palling,  op.  oit,  254-358.  When 
knighthood  was  a  burdensome  obligation  the  seijeatits  were  exempt  from  it. 
Manning,  190 ;  Dugdale,  Orig.  Jud.,  c,  li ;  the  first  seijeants  to  be  made  knights, 
after  knighthood  had  come  to  be  regarded  as  a  dignity,  were  made  in  1535,  Dugdale, 
loc.  cit 
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highroad  to  the  bench,  and  were  already  regarded  as  members  of 
the  Court  of  Common  Pleas  ^.  They  often  acted  as  itmerant 
justices ;  fines  were  levied  before  them  *.  They  frequently  attended 
Parliament  ^  and  doubtful  questions  of  law  and  questions  of  law 
reform  were  referred  to  them  by  the  Council  or  by  Parliament^. 
Some  of  their  members  were  generally  amongst  the  triers  of 
petitions.  They  wore  a  distinctive  dress  minutely  described  by 
Fortescue,  the  characteristic  feature  of  which  was  the  white  coif  of 
silk — *  and  neither  the  justice  nor  yet  the  serjeant  shall  ever  put  off 
the  coif,  no  not  in  the  king's  presence  though  he  be  in  talk  with 
his  majesty's  highness  ^'  Once  a  serjeant  always  a  seijeant.  It 
was  only  by  special  royal  writ  that  a  seijeant  could  cease  to  be  of 
the  Order  of  the  Coif*.  Of  the  more  distinguished  seijeants  the 
crown  retained  certain  to  be  king's  Serjeants ''.  They  were  created 
by  letters  patent,  and  fulfilled  the  duties  of  the  modem  Attorney 
and  Solicitor  General,  in  return  for  which  they  were  paid  a  fixed 
salary  by  the  crown  *.  Their  oath  of  office  was  '  well  and  truly  to 
serve  fie  king  and  his  people  as  one  of  his  seijeants-at-law ' ;  and 
they  were  summoned  by  special  writ  to  Parliament. 

The  ceremonies  attending  the  creation  of  Serjeants  were  lengthened- 
and  costly.  They  took  a  solemn  farewell  of  their  Inn  of  Court,  of 
which  they  ceased  to  be  members  on  becoming  Serjeants ;  and  they 
were  rung  out  of  the  Society  by  the  chapel  bell  ^.  The  ceremony 
of  conferring  the  degree  as  it  existed  in  1666  is  thus  described  by 
Dugdale":— 

'  On  the  morning  of  that  day,  on  which  he  is  to  receive  his  degree, 
Wine  and  Cakes  are  sent  to  one  of  the  Serjeants  Innes^  for  the 

*  T.  B.  II  Ed.  IV,  Trin.  pi.  4,  Brian  said,  'an  serjant  est  minittere  do  court, 
sans  queux  le  court  ne  poit  estre  mne  ne  occupy/ 

*  Chaucer  says  of  the  Seijeant, 

*JiiBtice  he  was  Ail  often  in  assise. 
By  patent  and  by  pleyn  oommissioun  ^ ; 
Manning,  op.  cit.,  Note  liy ;  4  Ed.  Ill,  st.  i.  c.  16 ;  Holdsworth,  H.  E.  L.,  L  117. 

*  Manning,  op.  cit.  Note  zxy. 

*  R.  P.  i.  345  (fik^  Ed.  II,  no.  33) ;  ii.  185  (a i  Ed.  UI,  no. 44)  ;  iii.  loi  (5  Bich.  II, 
no.  3a),  <  £t  q'au  present  par  serement  deux  Justices,  deux  Seijantz,  et  quatre  loialx 
Apprentices,  vous  plese  estre  enfourmez  de  les  meschiefs  que  le  poeple  ont  soeifert 
par  Termes  en  la  Ijoie  et  par  delaies,'  &c 

'  De  Laudibus,  c  50 ;  Dugdale,  Oris.  Jud.,  c.  1 ;  Langland,  in  his  Vision  of  Piers 
Plowman  (Skeat*s  ed.,  i.  15),  tells  us  how 

'Conscience  and  the  kyng  into  the  court  wenten, 
Wher  hovede  an  hondred  in  hoves  (coift)  of  silke, 
Seriauntes  they  semede,  that  senren  at  barre 
To  plede  for  penyes  and  poundes  the  lawe.' 

*  Dugdale,  op.  cit.,  giving  writs  of  Mary's  and  Elizabeth's  reigns. 
^  Pulling,  op.  cit.,  40-43. 

'  B.  P.,  V.  i^  (18  Hen.  VI,  no.  a;),  a  petition  for  the  payment  of  the  salaries  of 
the  judges,  seijeants,  and  the  king*s  attorney. 

*  This  custom  long  remained  at  Lincoln's  Inn,  Black  Books,  i,  xxxix, 

*^  Op.  cit.,  c.  Iii ;  for  other  similar  descriptions  see  ibid,  oc  xliii-xlvi,  and  Black 
Books  of  Lincoln's  Inn,  i.  378-281. 
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Judges  and  Seijeants :  as  also  to  that  Luie  of  Court  whereof  the 
new  Serieant  is  ;  there  to  be  presented  to  the  Benchers  and  others 
of  that  Society.  After  which  repast,  the  said  Benchers  and  Bar- 
risters repair  to  the  Serjeants  Inne,  where  all  the  old  Serjeants  are, 
passing  two  and  two  together ;  the  Warden  of  the  Fleet,  and  his 
Tipstaves,  with  the  Marshall  of  the  Court  of  Common  Pleas,  pro- 
ceeding all  bareheaded  before  them. 

'  And  from  SerjeanU  Inne  they  proceed,  in  like  sort,  to  Westminsfcer. 
And  being  come  neer  to  the  Uidl  (about  ix  of  the  clock  before 
Noon)  the  new  elected  Seijeant  in  some  private  place,  putteth  on 
his  parti-coloured  Robe;  and  having  so  done  (tne  Warden  and 
other  officers  still  attending)  he  entreth  JTeslminsf^  Hall,  and 
TOSseth  to  that  part  of  it,  directly  opposite  to  the  Court  of  Common 
Pleas.  Where  the  Court  being  set,  and  all  business  ceasing,  two  of 
the  old  Serjeants  recede  from  the  Barr  with  a  solemn  Cong^,  and 
ffo  towards  the  new  Seneant ;  and  when  thejr  come  to  the  midway 
betwixt  him  and  the  Court,  they  turn  their  faces  towards  the 
Court,  and  make  a  second  Congd,  and  when  they  are  come  to  the 
said  new  Seijeant  they  make  their  third  Cong^  towards  the  Court. 
And  then,  after  a  little  pawse,  they  proceed  to  the  Court  again, 
with  the  new  Serjeant  betwixt  them  ;  making  their  three  Cong^ ; 
viz.  the  first  at  their  goin^  forwards,  the  second  in  the  midway ; 
and  the  third  at  the  Bw*  01  the  Court  • 

'  Being  thus  come  to  the  Barr  (after  a  formal  exhortation '  given 
to  him  by  the  Lord  Chief  Justice  of  the  King's  Bench  who  is 
to  be  then  there  sitting  with  the  other  Chief  Justice^  and  the  rest 
of  the  Justices  of  the  Court  of  Common  Pleas)  he  dedareth  upon  a 
real  Writ,  of  what  nature  soever  he  himself  pleaseth ;  and  in  Law 
French  ;  which  being  done,  the  most  antient  Seijeant  maketh 
answer,  by  way  of  Defence  ;  and  demandeth  that  the  writ  be  read. 
And  so  being  read  and  pleaded,  and  entry  made  thereof  by  the 
Frothonotary  ;  the  second  antient  Seijeant  offereth  emparlance 
thereto.  And  then  the  Seijeant  elect,  passii^  from  the  Barr  into 
the  Court,  kneeleth  down  at  the  feet  of  the  Lord  Chief  Justice  of 
the  King  s  Bench,  where  having  first  taken  the  Oath  of  Supremacy, 
the  oath  of  a  Seijeant  at  Law  is  by  the  Clerk  of  the  Crown  read  to 
him: . . . 

'  Which  being  done  the  Lord  Chief  Justice  of  the  King's  Bench 
putteth  the  Lawn  Coif  on  his  head,  and  the  Hood  on  his  Shoulder. 
After  which  performed,  the  Court  ariseth,  and  all  depart.' 

But  the  actual  conferring  of  the  degree  was  but  a  small  part  of 
the  ceremony.  The  Serjeants  '  must  keep  a  great  dinner  like  to  the 
feast  of  a  kings  coronation,'  and  the  accompanying  festivities 
lasted  seven  days^.  We  can  see  from  the  statute  book  that 
it  was  an  accession  to  be  compared,  as  Fortescue  compares  it,  to 
a  coronation,  to  the  instalment  of  a  bishop,  to  the  creation  of 

^  For  a  speoimen  of  these  exhortations  see  PuUing,  op.  cit.,  331-254. 
'  De  Laudibus,  c.  5a 
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a  Knight  of  the  Bath,  or  to  the  inception  of  a  elerk  at  the 
Univeraity  ^ 

'  The  ordinary  business  of  the  Court  at  Westminster  was  suspended, 
the  judges  and  other  members  of  the  old  order  of  the  Coif,  the 
bendiers  and  apprentices  of  the  Inns  of  Court,  the  ancients  of  the 
Inns  of  Chancery,  with  the  high  officers  of  state  and  even  the 
Sovereign  and  members  of  the  royal  family,  nobles  and  bishops, 
and  the  Lord  Mayor  and  City  officials,  mustered  in  strong  force  to 
mark  the  occasion  of  a  new  call  of  members  of  the  order,  entrusted 
with  the  great  work  of  administering  the  law  \' 

As  on  other  similar  festivals,  so  on  the  creation  of  seijeants,  the 
occasion  was  marked  by  a  presentation  of  rings— engraved  in 
later  days  with  appropriate  mottoes — to  the  value  of  ^£40  at  least ; 
and  Forteseue  tells  us  that  the  rings  which  he  gave  when  he 
was  made  a  Serjeant  'stood  him  in  fiftie  pounds'.'  All  the  high 
officials  and  the  nobility  present  at  the  feast,  the  judges,  barons  of 
the  Exchequer,  the  master  of  the  rolls,  the  chamberlains  of  the 
Exchequer  and  other  officials  of  the  court  were  given  rings; 
'  insomuch  that  there  shall  not  be  a  clerk,  especially  in  the  court  of 
the  common  bench,  but  he  shall  receive  a  ring  convenient  for  his 
degree/  Moreover  similar  lings  were  given  to  their  friends ;  '  and 
also  liveries  of  cloth  of  one  suit  of  colour  in  great  abundance,  not 
only  to  their  household  meany,  but  also  to  their  other  friends  and 
acquaintances  which  during  the  time  of  the  aforesaid  solemnity 
shall  attend  and  wait  upon  them.'  The  occasion  was  specially 
excepted  from  the  statutes  prohibiting  the  giving  of  liveries  ^.  The 
Serjeants'  feasts  and  the  custom  of  giving  liveries  lasted  till  1759. 
The  gifts  of  rings  lasted  as  long  as  the  Order  of  the  Coif  itself^. 

The  ceremony,  like  other  similar  ceremonies  in  the  Middle  Ages, 
had  its  religious  side.  Churches  then,  and  at  a  much  later  period, 
were  used  to  transact  legal  business  •.    The  *  parvis  *  ^  of  St.  Paul's 

^  8  Ed.  IV,  o.  2,  one  of  the  statutes  forbidding  the  giving  of  liyeries ;  it  excepts 
'any  livery  given  or  to  be  given  at  the  King's  or  Queen*s  coronation,  or  at  the 
Stallation  of  an  Archbishop  or  Bishop,  or  Erection,  Creation,  or  Marriage  of  any 
Lord  or  Lady  of  Estate,  or  at  the  Creation  of  Knights  of  the  Bath,  or  at  the 
Commencement  of  any  Clerk  in  the  University,  or  at  the  Creation  of  Seijeants  in 
the  Law.* 

■  Pulling,  op.  cit.,  335. 

'  De  LaudibuB,  c.  50 ;  Pulling,  op.  dt.,  945,  saya,  'the  usage  of  giving  a  ring  ftdei 
9ymbolo  is  certainly  very  old.  It  has  been  always  observed  at  the  coronation  of  our 
Queens  and  Kings,  as  at  the  marriage  or  betrothal  of  ordinary  folk;  and  at  the 
installation  of  Knights  of  the  Garter  the  solemnity  has  always  been  aocompaniad 
by  the  presentation  of  rings  * ;  the  custom  of  engraving  mottoes  dates  probably  from 
the  reign  of  Elizabeth,  ibid.,  246,  n.  2. 

*  Above,  n.  i.  *  Pulling,  op.  cit.,  340,  241,  346. 

*  Pulling,  op.  cit,  69  and  notes.  The  Round  of  the  Temple  Church  appean  to 
have  been  so  used  in  James  I's  reign. 

^  Bu  Cange  defines  the  word  Paraditua  as  ^Atrium  porticibus  cinmmlatum  ante 
aedes  sacras  :  vulgo  parvis ' ;  Chaucer's  lines  are  well  known. 
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cathedral  was  the  place  where  the  Serjeants,  standing  each  by  his 
allotted  pillar,  used  to  give  advice  to  their  clients.  At  this  period 
the  newly  made  sergeants  made  offerings  at  the  shrine  of  St.  Thomas 
of  Aeons  ^,  and  went  from  thence  to  St.  Paul's  and  made  offerings  at 
the  shrine  of  St.  Erkenwald,  after  which  ceremony  their  pillars 
were  allotted  to  them.  These  offerings  continued  up  to  the  Refor- 
mation; and  the  ceremony  of  allotting  pillars  till  old  St.  Paul's 
was  burnt  in  the  fire  of  London  (1666)^.  It  is  not  surprising  to 
hear  that  'none  of  those  elect  persons  shall  defray  the  charges 
growing  to  him  about  the  coastes  of  this  solemnitie,  with  lesse 
expences  than  the  summe  of  foure  hundred  markes '  ^ ;  nor  to  hear 
that  occasionally  persons  were  reluctant  to  take  upon  themselves 
so  expensive  a  dignity  \ 

But,  if  we  may  believe  Fortescne,  the  outlay  was  profitable. 
'Neither  is  there  any  man  of  Lawe,'  he  says,  'throughout  the 
universal  world  which  by  reason  of  his  office  gaineth  so  much  as 
one  of  these  Serjeants/  Chaucer's  seijeant  was  a  '  giet  purchasour.' 
The  fees  paid  to  them  were  laiger  than,  possibly  double^, 
those  paid  to  an  apprentice  or  attorney.  As  we  have  seen  to 
become  a  serjeant  was  a  condition  precedent  to  becoming  a 
judge.  Until  the  last  century  they  had  the  monopoly  of  practice  in 
the  Court  of  Common  Pleas  ® ;  and,  perhaps  at  one  period,  in  the 
Court  of  the  Marshalsea ''.  They  were  not,  however,  restricted  to 
the  Court  of  Common  Pleas.  They  could  practise  in  any  of  the 
other  courts  of  Common  Law  as  well  as  before  the  Chancellor  and 
the  Council,  and  they  might  be  required  by  any  of  these  couits  to 
plead  for  a  poor  man^.    Contracts  with  counsel  were  then  enforce- 

^  L  e.  St.  Thomas  of  Canterbuiy ;  this  name,  affected  by  the  citizens  of  London, 
was  derived  from  the  miracle  said  to  have  been  performed  by  the  saint  at  the  siege 
of  Acre,  Palling,  op,  cit.,  343. 

'  Bugdale,  who  wrote  just  after  the  fire,  refers  (Orig.  Jud.,  14a)  to  'St.  Paul's 
Church  where  each  Lawyer  and  Seijeant  at  his  Pillar,  heard  his  Client's  Cause, 
and  took  notes  thereof  upon  his  knee,  as  they  do  in  Guildhall  at  this  day' ;  he  goes 
on  to  say  that  after  the  feast, '  they  do  still  go  to  St.  Paul's  in  the  Habits,  and  there 
choose  their  Pillar,  whereat  to  hear  their  Clyent's  Cause  (if  any  come)  in  memory 
of  that  old  Custome.* 

»  De  Laudibus,  c,  50.  *  R.  P.  iv.  107  (5  Hen.  V,  no.  10). 

'  T.  B.  31  Hen.  VI,  Mich.,  pi.  i,  Moyle  arguendo  said,  speaking  of  retainers,  '  Et 
si  nul  denier  en  certein  soit  a  luy  promis  donques  il  aura  tant  en  comon  droit  luy 
done,  come  a  Serjeant  xl  deniers  et  a  Tattomey  xx  deniers  de  cesty  que  luy  retenut.' 

•  This  is  stated  as  settled  law  by  Brian  in  Y.  B.  11  Ed.  IV,  Trin.,  pi.  4,  *  Nul  doit 
pleder  ici  pro  auter  forsque  Seijeant  est,  mes  un  Apprentice  et  chescun  auter  en  son 
matiere  demesne  serra  resceu  de  pleder  aillours ' ;  there  is  a  translation  of  this  case 
in  Manning's  Serviens  ad  Legem,  Note  xxxviii,  and  for  the  pleadings  see  RastaU, 
Entries,  178  c  ;  but  Y.  B.  17  Ed.  IV,  Hil.,  pi.  4,  would  seem  to  imply  that  the  rule 
was  not  quite  settled ;  counsel  for  the  defendant  was  allowed  to  plead  in  abatement 
of  the  writ,  though  another  counsel  had  pleaded  to  the  action,  <pur  ceo  que  il  fuit 
matter  apparent,  et  auxi  le  barre  ne  ftiit  plede  par  un  Seijeant.' 

"^  B.  P.  ii.  140  (17  Ed.  Ill,  no.  3),  a  petition  that  on  account  of  the  lack  of 
Serjeants  in  this  court  each  suitor  may  plead  for  himself. 

"  They  could  be  required  to  plead  either  in  the  K.  B.  or  the  C.  B.    Y.  B. 
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able  at  law ;  and  counsel  could  be  sued  for  n^ligence  if  they  did 
not  properly  conduct  their  clients'  cases.  We  can  therefore  get  a 
little  information  as  to  the  conditions  under  which  they  carried  on 
their  business  from  the  disputes  as  to  counsel's  retainers  or  conduct 
which  occasionally  came  before  the  courts  of  Common  Law'. 
Counsel  were  at  that  period  sometimes  engaged  for  a  fixed  term  by 
those  who  had  litigation  to  conduct",  or  by  their  attomies^.  Both 
the  king  and  other  litigants  paid  them  in  kind  by  liveries  of  cloth 
and  robes  ^ ;  and  just  as  the  statutes  forbidding  maintenance  were 
necessarily  relaxed  in  order  to  allow  the  retainer  of  counsel  ^  so 
the  statutes  forbidding  liveries  were  relaxed  in  order  to  legalize  this 
customary  mode  of  payments  In  that  litigious  age  the  seijeants 
probably  soon  gained  enough  by  their  practice  alone  to  compensate 
for  the  expenses  of  their  elevation  to  the  state  and  degree,  which 
placed  them  in  the  front  rank  of  the  profession  of  the  law. 

The  elevation,  then,  to  the  dignity  of  serjeant  was  the  great  step 
forward  in  the  profession.  It  made  the  lawyer  a  member  of  the 
great  guild  which  administered  the  law ;  and  it  placed  him  almost 
on  an  equality  with  the  bench.  The  Serjeants  and  the  judges  were 
brothers  of  the  Order  of  the  Coif.  To  the  end  they  addressed  one 
another  as  such,  and  lodged  together  at  the  Serjeants'  Inns  '^.    We 


II  Ed.  IV,  Trin.,  pL  4,  Otnney  said,  '  Jeo  Toy  mon  master  Gheine  chief  justice  de 
Bank  le  roy  venir  en  oest  court,  et  require  les  Serjeants  d'estre  de  councel  en  un 
plee  que  ftiit  devant  luy,  et  s'ils  ne  voillent  il  voilloit  avoir  forjuge  eux  de  pleder 
en  Bank  le  Roy' :  LiHaeUm,  J.,  Bene  potuit ;  S.  C.  Brian,  J.,  said  that  if  a  seijeant 
declines  to  plead  for  a  poor  man  when  the  court  orders  him,  '  nous  ne  lui  poyomes 
faire  non  Serjeant  car  il  ad  ce  nosme  donne  par  le  Roy,  mes  nous  poioms  luy 
estrange  del  barr,  issint  que  il  ne  serra  resoeu  de  pleader,'  &c. ;  the  Boroughs  had 
a  similar  rule,  Borough  Customs  (8.  S.)«  ii*  8,  16. 

^  T.  B.  II  Hen.  VI,  Hi!.,  pi.  10,  there  is  a  long  discussion  as  to  the  duties  of 
counsel  to  their  clients ;  Y.  B.  14  Hen.  VI,  pi.  58,  Paston,  J.,  says,  *Et  si  voos  qui 
estes  Seijeant  ad  legem  empristes  sur  vous  a  pleder  mon  pie  et  ne  faites  point  ou 
faites  en  autre  manor  que  je  disois  a  yous  per  quod  jeo  ay  perte  j'aurai  Ace'  sur 
mon  cas* ;  Y.  B.  ao  Hen.  VI,  Trin.,  pi.  4,  it  is  said,  *  Gar  mettons  que  jeo  retiens  un 
qui  est  apris  de  Ley  d'estre  de  mon  conseil  oye  moy  en  le  Gildhall  de  Londres  tiel 
jour,  a  quel  jour  il  ne  vient  pas,  par  que  ma  matiere  est  perdue,  or  il  est  chai^ 
a  moy  per  action  de  Deceit* 

'  Manning,  op.  cit.,  Note  xi,  cites  an  indenture  made  between  Serjeant  Yaxley 
and  Sir  R.  Plumpton  to  be  of  counsel  with  the  plaintiff  at  the  next  assizes  of  York, 
Notts,  and  Derby  for  a  fixed  fee ;  cp.  also  ibid.  Note  Ixiii. 

*  Such  a  case  seems  to  be  contemplated  in  Y.  B.  15  £d.  Ill  (R.  S.),  344,  346. 

*  So  Ghaucer  says  of  the  Seijeant, 

'For  his  science,  and  for  his  heih  renoun, 
Of  fees  ay\d  robes  hud  he  many  oon.' 

*  Y.  B.  39  Hen.  VI,  Mich.,  pi.  8,  in  which  the  question  is  discussed  whether  the 
retainer  of  counsel  by  the  master  for  his  servant  amounts  to  maintenance  ;  cp.  also 
Y.  B.  B.  ai  Hen.  VI,  Mich.,  pi.  30.  and  aa  Hen.  VI,  Mich.,  pi.  7. 

*  I  Hen.  rv,  c.  7,  it  is  provided  that  no  one  shall  give  liveiy  of  doth,'  ^  but  only 
to  his  menial  Servants  or  Officers  or  to  them  that  be  of  his  Counsel ;  as  well 
Spiritual  or  Temporal,  learned  in  the  one  law  or  the  other* ;  there  is  a  similar 
clause  in  8  Edward  IV,  c.  a. 

*  For  these  Inns  see  Dugdale,  Grig.  Jud.,  cc.  Ixxiii  and  Ixxiv ;  Pulling,  op.  cit., 
ia6, 1  a 7.    The  two  most  important  of  these  Inns  were  in  Fleet  Street  and  Chancery 


Oct.  1907O     Legal  Profession  in  14th  and  i$th  Centimes.      455 

are  not  surprised  to  find  that  the  creation  of  a  judge  was,  compared 
with  the  creation  of  a  serjeant,  an  informal  affikir. 

'  As  oft,'  says  Fortescue  \  *  as  the  place  of  any  of  them  (the  judges) 
by  death  or  otherwise  is  voide,  the  king  usetn  to  choose  one  of  the 
Serjeants  at  Lawe  and  him  by  his  Letters  Patents  to  ordaine  a 
Justice,  in  the  place  of  the  Jud^ge  so  seasing.  And  then  the  Lord 
Chancellor  of  England  shall  enter  into  the  Court,  where  the  Justice 
is  so  lackii^,  brining  with  him  those  letters  patents,  and  sitting  in 
the  midst  of  the  Justices  causeth  the  Seijeant  so  elect  to  bee  brought 
in,  to  whom  in  the  open  Court  he  notifieth  the  King's  pleasure 
touching  the  office  of  Justice  then  voide  and  causeth  the  foresaid 
letters  to  be  openly  reade.  Which  done,  the  Master  of  the  Holies 
shall  reade  before  the  same  elect  person,  the  oath  that  he  shiJl 
take,  which  when  he  hath  swome  upon  the  holy  Gospell  of  God, 
the  Lord  Chancellor  shall  deliver  unto  him  the  king's  letters  afore- 
said, and  the  Lord  Chief  Justice  of  the  Courte  shall  assigne  unto 
him  a  place  in  the  same,  where  he  shall  place  him,  and  t^t  place 
shall  hee  afterwai-d  keepe.' 

There  is  no  farther  solemnity ;  for  this  is  an  office  only  and  no 
degree  in  the  faculty  of  the  law.  There  was  some  change  made  in 
their  robes,  but  their  coif  they  still  retained 

The  judges,  according  to  Fortescue,  usually  sat  from  8  a.m.  till 
II  a.m.^  The  rest  of  the  day  they  spent '  in  the  study  of  the  lawe, 
in  reading  of  Holy  Scripture,  and  using  other  kind  of  contemplation 
at  their  pleasure/  This  is  perhaps  too  rosy  a  picture.  We  have 
reason  to  know  that  some  of  the  judges  spent  their  time  less 
innocently  ' ;  and  the  statement  that  none  were  ever  known  to  be 
corrupt  is  a  deliberate  untruth  ^.  We  cannot  doubt,  however,  that 
Fortescue — himself  a  seijeant  and  a  judge — has  drawn  us  an  unique, 
and  in  its  main  outlines  a  truthful,  picture  of  that  Order  of  the  Coif 
of  which  he  was  so  distinguished  a  member. 

Lane.  In  1758  the  Inn  in  Fleet  Street  was  given  up.  In  1834  the  freehold  of  the 
Inn  in  Chancery  Lane  was  purchased  from  the  see  of  Ely.  When,  by  the  opera- 
tion of  the  Judicature  Acts,  the  Order  of  the  Coif  was  doomed,  the  property  was 
sold. 

>  De  Laudibus,  c  51. 

'  If  the  late  Mr.  Wallace  or  Mr.  Heard,  his  assistant  in  the  last  edition,  had 
observed  this  passage  of  Fortescue,  they  would  not  have  fallen  into  the  mistake  of 
supposing  that,  when  a  reporter  said  the  judges  could  not  hold  more  argument 
propter  hrentatem  temporis,  as  it  was  past  eleven  o'clock,  he  meant  eleven  at  night 
See  Wallace  on  the  Reporters,  4th  ed.  (where  this  paragraph  first  appears),  103, 
commenting  on  T.  B.  a  Hen.  VII,  4,  pi.  17.  Not  that  the  mistake  is  otherwise 
plausible  to  any  one  moderately  versed  in  the  antiquities  of  English  social 
habito. 

*  See  e.g.  R.  P.  iii.  649,  noa.  12  and  13  (1411)1  Sir  Robert  Tirwhit,  a  Justice  of 
the  Bench,  confessed  that  he  had  arrayed  a  band  of  500  men  and  set  an  ambush 
for  Lord  Roos ;  ep.  ibid,  aoo,  no.  18,  a  complaint  that  the  judges  are  too  often  found 
in  the  retinues  of  the  great  lords. 

*  Plummer,  Fortescue,  Governance  of  England,  a  a, 'and  authorities  there  cited. 
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(II)  The  Apprentices  of  fie  Law  and  the  Inm  of  Court  ^. 

As  early  as  the  reign  of  Edward  I  the  judges  had  been  directed  to 
make  some  provision  for  the  students  of  the  law*.  It  is  during 
these  centuries  that  these  apprentices  became  organized ;  and  we 
begin  to  be  able  to  discern  the  attomies,  the  students,  and  the 
barristers  of  the  present  day.  They  attained  this  organization  by  a 
road  different  to  that  which  the  Serjeants  pursued.  The  seijeants, 
as  we  have  seen,  were  a  guild  or  order  selected  mediately  or  im« 
mediately  by  the  crown.  They  have  their  Inns — but  this  is,  so  to 
speak,  an  afterthought,  a  matter  of  convenience.  Their  bond  of 
union  is  found  in  their  common  profession  and  their  common 
privileges  ^  On  the  other  hand,  it  is  through  the  education,  the 
discipline  and  the  common  life  of  the  Inns  of  Court  and  the  Inns 
of  Chancery,  that  the  legal  profession,  under  the  degree  of  seijeant, 
attains  both  its  education  and  its  organization ;  and  in  the  Inns 
the  Serjeants  had  no  part  ^.  Of  the  Inns  of  Court  and  Chancery, 
therefore,  we  must  say  something 

As  with  the  Serjeants  and  the  judges,  so  with  the  Inns  of  Court 
at  Chancery,  we  must  look  to  Fortescue  for  our  earliest  connected 
information  *.  In  his  day  there  were  four  greater  Inns  of  Court — 
Lincoln's  Inn,  Gray's  Inn,  the  Inner,  and  the  Middle  Temple,  and 
there  were  about  ten  lesser  Inns  called  the  Inns  of  Chancery.  In 
each  of  the  greater  Inns  there  were  about  two  hundred  students  : 
in  each  of  the  lesser  inns  there  were  at  least  one  hundred.  They 
were  peopled  by  students  for  the  most  part  of  noble  birth ;  and 
there  these  students  learnt  not  only  law,  but  history,  scripture, 
music,  '  dancing  and  other  Noblemen's  pastimes  as  they  used  to  do 

*  The  chief  authorities  upon  this  subject  are  the  Black  Books  and  Admission 
Registers  of  Lincoln's  Inn ;  the  Pension  Book  of  Gray's  Inn ;  the  Calendar  of  the 
Inner  Temple  Records ;  the  Calendar  of  the  Middle  Temple  Records ;  Minutes  of 
Parliament  of  the  Middle  Temple ;  Bugdale,  Grig.  Jud.,  giyes  the  history  of  the 
Inns  of  Court  and  Chancery,  and  various  orders  made  both  by  them  and  by  the 
judges  for  the  regulation  of  the  profession;  for  a  shorter  account  see  Pearce, 
A  History  of  the  Inns  of  Court  and  Chancery.  Perhaps  the  best  aecoont  of  the 
origins  of  the  Inns  is  to  be  found  in  Mr.  Fletcher's  introduction  to  the  Pension 
Book  of  GrayU  Inn ;  see  also  L.  Q.  R.,  xxi.  346,  an  article  by  Mr.  Marohant  upon 
the  Middle  Temple  Records ;  and  Law  Mag.  and  Rev.  (i 899-1 900)  for  Notes  on  the 
early  History  of  Legal  Studies. 

'  P.  and  M.y  i.  194,  195. 

*  They  are  somewhat  like  the  foreign  gilds  or  fraternities  of  lawyers,  for  these 
see  Maitland,  English  Law  and  the  Renaissance,  88,  89. 

^  As  Mr.  Fletcher  points  out  (Pension  Book  of  Gray's  Inn,  zi,  zii)  this  is  the 
great  contrast  between  the  organization  of  the  profession  of  the  law  and  the 
organization  of  the  Universities.  The  state  and  grade  of  a  serjeant  was  similar, 
as  Fortescue  said,  to  that  of  a  doctor ;  but  a  doctor  was  a  member  of  the  governing 
body  of  the  University,  while  the  seijeant  left  his  Inn.  Unlike  a  doctor  he  ceased 
to  teach ;  and  his  relations  to  the  Inns  in  conjunction  with  the  other  seijeants  and 
the  judges  were  rather  like  that  of  a  visitor. 

'  Do  Laudibtts,  c  49. 
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which  are  brought  up  in  the  King's  house/  Aany  sent  their 
children  to  be  educated  in  these  Inns,  though  they  '  desired  them 
not  to  live  by  the  practice  of  the  Lawes.'  The  two  Universities 
taught  only  the  civil  and  canon  law,  the  Inns  taught  English  law. 
And  thus,  because  they  gave  an  education  more  practically  useful 
to  those  who  were  to  be  men  of  affairs  in  that  litigious  age,  they 
came  themselves  to  form  '  an  university  or  schoole  of  all  commend- 
able qualities  requisite  for  Noblemen  ^/ 

Of  the  origin  of  this  'University,'  which  is  thus  described  as 
flourishing  in  the  middle  of  the  fifteenth  century,  even  the  lawyers 
of  the  sixteenth  century  could  only  conjecture  \  The  older  records 
of  the  Inns  of  Court  are  lost.  Those  which  we  possess  describe 
existing  institutions  with  rules  and  traditions  which  presuppose  an 
existence  of  some  duration.  Fortescue  was  a  member  of  Lincoln's 
Inn,  and  a  Qovemor  of  the  Inn  in  14215,  14216,  and  1429.  If  he  had 
known  anything  of  its  foundation  he  would  probably  have  said 
something.  That  he  says  nothing  of  the  origin  of  this  Society,  or 
of  any  other,  would  seem  to  imply  that  he  knew  nothing  ;  and  it 
follows  from  this  that  we  must  put  their  origin  well  back  into  the 
fourteenth  century  ^. 

'  The  general  development,'  says  Mr.  Fletcher  ^,  *  of  collegiate  insti- 
tutions during  the  fourteenth  centurv,  the  advance  in  importance  of 
the  common  law  and  its  professors,  the  rise  of  the  class  of  practising 
apprentices  and  the  evidence  of  the  congregation  of  lawyers  during 
Richard  U's  time  in  and  around  the  ^mple,  all  go  to  make  this 

credible  *.* 

* 

In  the  fourteenth  century,  however,  we  have  but  the  scantiest 
records  of  them.    Chaucer  speaks  of  the  Temple  in  connexion  with 

^  Co.  Rep.,  Part  iii,  Pref.,  '  the  most  famous  Uniyeraitie  for  profeasion  of  law  only, 
or  of  any  one  human  Science  that  is  in  the  world.' 

'  Ibid.,  '  Of  the  antiquity  of  these  houses  and  how  they  have  been  changed  from 
one  place  to  another,  I  may  say,  as  one  said  of  ancient  citien,  Perpaticae  anUquae 
civiiaies  Authores  suos  nomnt,' 

'  Lincoln's  Inn,  Admissions,  1,  vi,  'the  earliest  minutes  of  the  Black  Book 
disclose  a  body  beiaring  a  corporate  name,  Sociekia  de  LincolrCa  /nfi,  with  a  formed 
and  well  established  constitution;  its  '* Rulers  or  GovernorH'*  following  one 
another  in  an  apparently  organized  sequence,  with  authority  over  members, 
property,  and  discipline  of  the  Society,  and  enforcing  their  decisions  and  authority 
by  censure,  fine,  suspension,  or  expulsion ;  a  settled  form  of  admission  based  on 
suretyship,  and  an  equaUy  settled  system  of  call  to  the  Bar  and  invitation  to  the 
Governing  Body.  Such  a  state  of  things  cannot  have  come  suddenly  into  existence, 
but  must  have  been  the  growth  of  many  years ' ;  so  too  as  to  Grav* s  Inn,  Pension 
Book,  ix,  Hhe  entries  record  the  appointment  of  an  executive  with  functions  already 
defined  by  an  electorate  with  qualifications  already  recognized.* 

*  Pension  Book,  xxii. 

'  Cp.  Middle  Temple  Records,  i,  Introd.  (4),  *  the  tendency  of  the  time  was  for 
the  followers  of  a  common  trade  or  calling  to  fo/m  themselves  into  guilds  or 
fraternities  for  the  study  and  advancement  of  their  several  crafts,  the  protection  of 
their  common  interests,  and  the  preservation  especially  of  the  monopoly  they 
claimed  for  their  particular  trade  or  calling.' 

VOL.  XXlir.  H  h 
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the  law^.  Walsingham '^  mentions  the  attack  made  upon  the 
Temple  by  the  rebels  in  1381  because  it  was  the  house  of  the 
lawyers.  We  have  a  reference  in  the  Year  Book  of  29  Edward  III 
to  the  apprentices  in  their  hostels^.  We  have  little  more  than 
these  scattered  notes ;  and  we  can  therefore  only  supply  by  con- 
jecture and  analogy  the  want  of  more  definite  information. 

We  know  that  in  Edward  I's  reign  there  were  a  class  of  apprentices 
of  the  law,  and  that  the  crown  desired  the  judges  to  exercise  some 
control  over  them.  We  knoW*  that  the  common  law  was  becoming 
a  definite  science,  and  that  it  was  not  taught  at  the  universities  *, 
These  two  facts,  and  the  analogy  of  the  origins  of  the  mediaeval 
Universities,  must  be  the  guides  to  our  conjectures  as  to  the  origin 
of  the  Inns  of  Coui't 

It  is  in  connexion  with  the  apprentices  that  we  first  hear  of  the 
Inns  or  *  hospitia.'     Probably,  as  Mr.  Fletcher  says, 

*  the  earliest  hospices  . .  .  originated,  as  did  the  halls  at  Oxford,  in 
the  hire  of  a  house  by  a  party  of  students,  who,  at  the  requirement 
of  the  landlord,  named  one  of  their  number  as  the  person  responsible 
for  the  rest,  and  afterwards  committed  to  him  the  direction  of  their 
Society  *.' 

From  the  first  there  must  have  been  grades  among  the  apprentices. 
There  were  among  them  elder  men  who  were  fit  to  conduct  cases. 
There  were  also  younger  men  who  assisted  their  elders,  and  who 
in  return  were  taught  by  the  elders.  These  elder  men  would 
naturally  assume  the  headship  of  such  a  society ;  '  and  a  number 
of  Masters  of  the  Law,  drawn  by  the  ties  of  a  common  profession  to 
live  together  in  London,  each  of  whom  took  pupils  whom  he  housed, 
educated,  and  controlled,  would  tend  to  assume  a  quasi-corporate 
form ".'    If  this  account  of  the  origin  of  the  Inns  is  correct  it  would 

*  Of  the  Mnnciple,  0/0  Tcmj^te,  he  says:— 

'Of  mayBtera  hadde  he  moo  than  thries  ten, 
That  were  of  lawe  expert  and  curious ; 
Of  which  there  were  a  dosejn  in  an  hous.* 
Chaucer'8  evidence  is  the  more  vahiable  if  it  be  true  that  he  was  himself  a  member 
of  the  Temple.    In  Speght'H  edition  of  Chaucer  (1574)  it  is  stated  that  he  was  of 
the  Inner  Temple  on  the  authority  of  '  Master  Buckley/  who,  as  chief  butler  of  the 
Inner  Temple,  had  access  to  records  which  are  now  lont.  Calendar  of  I.  T.  Records, 
ii,  viii ;  if  this  be  so  Chaucer's  reference  to  ^  A  Temple'  would  be  strong  evidence 
that  in  his  day  the  Societies  were  not  divided. 

•  '  S.  A.  1381,  'Satis  malitiose  etiam  locum  qui  yocatur  Temple  Barr  in  quo 
Apprenticii  juris  morabantur  nobiliores,  diruerunt  .  .  .  ubi  plura  munimenta, 
quae  juridici  in  custodia  habuerunt,  igne  consumpta  sunt ' ;  cp.  Dugdale,  Grig. 
Jud.,  c.  Ivii. 
»  Y.  B.  39  Ed.  Ill,  Mich.,  p.  47. 

*  Fortescue,  De  Laudibus,  c.  48,  ascribes  this  to  the  faict  that  at  the  University 
'  onely  the  Latine  tongue  is  exercised,'  whereas  a  knowledge  of  Latin,  French,  and 
English  is  required  Urr  the  study  of  English  law.  The  great  fact  is  that  English 
law  waH  not  taught.  If  it  had  been,  would  the  Inns  of  Court  have  ever  attained 
their  present  shape? 

^  Pension  Book,  xii. 

^  Black  Books  of  Lincoln'a  Inn,  i|  xl. 


Oct.  1907.]     Legal  Profession  in  14th  and  i^th  Centuries.       459 

account  for  the  fact  that  there  are  no  signs  of  democracy  in  their 
constitution.  We  get  the  oldest  authentic  records  from  Lincohi's 
Inn.  In  1422  we  see  there  a  Society  in  which  the  Benchers,  a  body 
co-opted  from  among  the  members  of  the  society,  are  entrusted 
with  full  educational  and  administrative  control ;  and  there  are  no 
signs  in  the  records  or  traditions  of  the  other  Inns  that  matters  had 
ever  been  otherwise  with  them'.  Probably,  then,  we  must  look 
to  some  of  the  smaller  Ikms  of  Chancery  for  the  origins  of  the 
privileged  position  ultimately  attained  by  the  four  great  Inns 
of  Court. 

It  is  not  unlikely  that  the  seijeants  and  the  judges,  who 
desired  to  regulate  and  organize  the  legal  profession,  assisted  the 
older  apprentices,  who  governed  these  smaller  Inns,  to  maintain 
order  and  to  educate  their  juniors  in  the  law,  by  allowing  those 
alone  whom  they  nominated  to  practise  in  the  courts  ^.  We  know 
that  in  later  times  the  call  to  the  bar  was  made  by  or  on  the 
recommendation  of  the  Reader — the  member  of  the  bench  responsible 
during  his  term  of  office  for  the  teaching  of  the  students^.  The 
judges  in  the  sixteenth  century  issued  orders  as  to  the  conditions 
under  which  a  call  to  the  bar  was  allowed  ^ ;  and  at  Lincoln's  Inn, 
as  late  as  1578,  they  had  some  sort  of  control  over  the  Beader^ 
Such  an  origin  would  explain  the  reason  why  the  right  to  call  to 
the  bar  has  come  to  be  vested  absolutely  in  the  Inns  of  Court  ®,  and 
why  it  is  that  a  student  has  a  right  of  appeal  to  the  judges  against 
a  refusal  to  call  to  the  bar  ^.  Thus  it  has  been  conjectured  with  great 
probability  that  we  must  seek  the  germs  of  the  Inns  of  Court  in 

^a  body  of  Mastei's  of  the  Faculty  of  Law,  giving  lectures  and 
instructing  their  pupils  in  law;  and  when  satisfied  of  the  pro* 
fioiency  of  their  pupils^  admitting  them  to  the  order  of  Masters  by 
calling  them  to  tixQ  Bar ;  and  further  .  .  •  enforcing  on  the  newly 
called  an  incepHo  after  the  fashion  of  the  great  mediaeval  Uni- 
vei-sities.    It  becomes  at  any  rate  possible  to  understand  how 

^  Pension  Book  of  Gray*8  Inn,  xiii.  Mr.  Fletcher  sees  these  teaching  apprentices 
in  those  selected  by  the  ordinance  of  1392 — *In  these  practising  and  teaching 
apprentices— masters  probably  in  a  new  gild— we  may  recognize  the  class  from 
which  came  the  founders  of  the  two  Temples,  Lincoln's  Inn,  and  Gray's  Inn.' 

'  Ibid.  xiv. 

'  Black  Books,  i.  339  (1563),  <  Galls  to  the  Bench  or  Bar  are  to  be  made  by  the 
most  ancient,  being  a  Reader,  who  is  present  at  supper  on  call  night' ;  cp.  Pension 
Book,  Gray's  Inn,  94. 

*  Middle  Temple  Records,  i.  134  (1559)  ;  aoi  (1574). 

*  Black  Books,  i.  xvi,  410,  *  The  Judges  to  be  asked  their  pleasure  whether,  although 
Mr.  Reader  be  willing  to  Reade,  yet  considringe  his  wekness  it  be  convenient  to 
have  a  Redinge.' 

*  Rex  V.  Benchers  qf  Gray's  Inn  (1780)  I  Dougl.  353 ;  Rex  y.  Lincoln's  Inn  (1835) 
4  B.  &  0.  855  ;  Rex  v.  Barnard's  Inn  (1836)  5  Ad.  &  E.  17. 

^  Marchant,  Barrister  at  Law,  5  ;  see  36  &  37  Vict.  c.  66,  §  1 3  for  the  modern  rule. 
Neither  the  courts  acting  judicially,  nor  the  judges  acting  as  visitors,  can  compel 
an  Inn  of  Court  to  admit  any  pers  *n  as  a  member.    See  L.  Q.  R.  xz.  8. 

Hha 
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Foriescue,  Coke,  and  Sclden  speak  of  the  Inns  of  Court  as  Uni- 
versities for  the  study  of  the  Law  on  the  same  footing  as  the 
Universities  of  Oxford  and  Cambridge^.' 

It  is  easy  to  see  how  it  was  that  when  the  older  Inns  grew  too 
small  for  their  members  they  moved  into  more  commodious  quarters} 
taking  with  them  their  old  organization,  their  old  traditions,  and 
sometimes  their  old  name^.  They  could  the  more  easily  do  this 
because,  as  we  shall  see,  the  Inns  were  at  this  period  only  rented 
by  the  apprentices.  If  their  old  quarters  were  occupied  by  new 
societies  of  students,  these  new  societies  might  well  wish  to  connect 
themselves  with  the  older  society,  and  so  become  the  homes  of  those 
junior^  students  who  hoped  in  time  to  join  the  older  society.  Thus, 
in  later  times,  we  find  that  to  each  of  the  four  Inns  of  Court  certain 
of  the  Inns  of  Chancery  were  attached.  To  Lincoln's  Inn  there 
were  attached  Thavy's  Inn  and  Fumivall's  Inn ;  to  the  Inner 
Temple  Clifford's  Inn  ^,  Clement's  Inn,  and  Lyon's  Inn  ;  to  the 
Middle  Temple  New  Inn  and  Strand  Inn;  to  Gray's  Inn  Staple 
Inn  and  Barnard's  Inn.  Moreover,  there  was  nothing  to  prevent 
spontaneous  growth  of  new  Inns  of  this  kind,  which  would  naturally 
desire  to  connect  themselves  with  one  of  the  greater  Inns.  This 
would  account  for  the  uncertainty  of  Fortescue  as  to  their  exact 
number^.  There  is  much  therefore  to  be  said  for  Mr.  Fletcher's 
conjecture  that  the  four  great  Inns  were  ^  distinct  from  the  earlier 
hospices,'  and  were  '  the  result  of  second  thoughts,  products  of  the 
time  when  the  informal  congregation  of  students  in  hired  houses 
had  proved  a  source  of  disorder,  and,  as  at  Oxford,  the  need  of 
more  discipline  had  become  apparent®.' 

At  the  end  of  this  period  the  four  greater  Inns  were  settled 
institutions.  They  had  attained  this  position  by  vaiious  yet  similar 
roads. 

W.   S.  HOLDSWOBTH. 

^  Black  Books  of  Lincoln's  Inn,  i.  xl. 

'  Mr.  Baildon  (Black  Books  of  Lincoln's  Inn,  iv.  394,  295)  tells  us  that  this  was 
one  of  the  conditions  in  the  conveyance  of  Clifford's  Inn  in  1618 ;  he  thinks  that 
this  very  likely  happened  in  the  case  of  Lincoln's  Inn,  ibid. ;  cp.  Pitt-Lewis, 
History  of  the  Temple,  64-67. 

^  In  Fortescue's  time  the  students  of  the  Inns  of  Chancery  were  for  the  most  part 
*  Yong  men,  learning  or  studying  the  oi-iginalSf  and  as  it  were  the  elements  of  the 
Lawe,  who  ...  as  they  grow  to  ripenesse,  so  are  they  admitted  into  the  greater 
Innes  of  the  same  studie,  called  the  Innes  of  Court  * ;  cp.  Y.  B.  37  Hen.  VI,  Hil.,  pi.  ^. 

*  For  the  history  of  this  Inn  sec  Smith  v.  Kerr  [1900]  2  Ch.  511. 

*  He  says,  Do  Laudibus,  c.  49,  ^  There  be  tcnnc  lesser  houses  or  Innes  and  some- 
times more.* 

*  Pension  Book,  ziii,  ziv. 

{To  be  continued,) 
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[Short  notices  do  not  necessarily  exclude  fkiUer  review  hereafter.] 

The  Law  affecting  Foreigners  in  Egypiy  as  the  remit  of  the  Capitulations^ 
with  an  account  of  their  origin  and  development.  By  Jambs  Henby 
Scott,  Lectarer  at  the  Khedivial  School  of  Law,  Cairo.  Edin< 
burgh  :  Willialn  Green  &  Sons.  1907.  La.  8vo.  xii  and  390  pp. 
(i5«,  net.) 

This  book  seems  likely  to  be  extremely  useful  by  way  of  an  introduction  to 
Egyptian  law  as  it  affects  foreigners.  The  history  of  the  Ottoman  Capitu- 
lations, and  so  much  of  the  law  of  the  Ottoman  Empire,  and  of  Egypt  as 
part  of  that  empire,  as  is  necessary  to  understand  the  present  complicated 
system  of  Mixed  Courts  and  Mixed  Codes,  are  sketched  in  an  interesting 
manner  and  without  too  much  elaboration.  This  occupies  thirteen  out  of 
the  eighteen  chapters,  the  remaining  fiye  being  devoted  to  an  account  and 
explanation  of  the  actual  status  of  foreigners  in  Egypt  at  the  present  day. 
In  the  sixteenth  century  France  for  some  time  held  the  leading  position 
among  European  States  who  received  grants  of  commercial  privileges — 
which  was  all  that  was  at  first  meant  by  ^  Capitulations ' — from  the  Otto- 
man Sultans,  and  indeed,  she  went  so  far  as  to  claim  that  the  merchants 
of  all  European  States  (except  the  Venetians)  were  under  her  protection. 
The  accounts  of  the  growth  of  the  capitulation  system,  and  of  the  intrigues 
of  England  and  other  States  to  oust  France  from  her  foremost  position, 
are  of  great  interest,  even  if  regarded  merely  as  history.  Both  historians 
and  jurists  will  notice  that  France  has  had  her  revenge,  notwithstanding 
the  present  occupation  of  Egypt  by  Great  Britain,  for  the  Mixed  Codes 
have  been  largely  copied  from  the  French  Codes,  and  French  jurisprudence, 
both  in  form  and  spirit,  has  gained  the  upper  hand  in  the  Egyptian  legal 
system  wherever  this  has  departed  from  the  strict  paths  of  Mohammedan 
law.  To  all  who  are  attracted  by  jurisprudence  in  the  making  the  legal 
situation  in  Egypt  is  one  of  singular  interest.  The  Capitulations  and  Con- 
sular Courts  have  grown  into  what  may  be  called  a  system  of  international 
exterritoriality  with  limited  powers  of  independent  legislation,  and  it 
appears  to  be  only  a  question  of  time  when  Egypt  will  possess  a  complete 
and  carefully  constructed  code  of  national  law,  consisting  for  the  most 
part  of  liberal  adaptations  from  European,  and  especially  French,  Codes. 
At  present  the  constitutional  relation  of  Egypt  to  Turkey  somewhat  resem- 
bles that  of  the  British  autonomous  oversea  dominions  to  the  United 
Kingdom,  whilst  the  fact  that  Great  Britain  is  practically  ruling  Egypt, 
without  making  even  a  'protectorate'  of  the  country  under  her  rule, 
makes  the  constitutional  position  of  Egypt  absolutely  anomalous.  Several 
legal  problems  in  Egyptian  law  are  getting  ready  for  solution,  such  as  the 
nature  of  the  legally-constituted  corporation,  the  devolution  of  land  on  the 
intestacy  of  the  foreign  owner,  &c.  These  problems  may  possibly  not  be 
solved  as  English  lawyers  would  solve  them,  but  they  are  interesting 
phenomena  in  jurisprudence.  Mr.  Scott's  book  is  well  worth  the  perusal 
of  lawyers,  even  those  who  do  not  intend  to  specialize  in  Egyptian  law. 

Hh3 
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There  are,  howeyer,  some  annoying  misprints  or  mis-spellings—as '  council ' 
for  'counsel'  (pp.  i8,  19),  and  the  Index  is  most  insufficient — it  occupies 
<ioopagesl  

The  Law  of  Miue^,  Quarries^  and  Minerals.  By  Robeet  Forstee 
MacSwinnky.  Third  Edition.  London  :  Sweet  &  Maxwell, 
Lim.     1907.     La.  8yo.     Ixxx  and  895  pp. 

CoKBiDEBABi^  additions  have  been  made  to  this  branch  of  law  both  by 
decision  and  legislation  since  1897.  One  may  notice,  for  instance,  that  the 
author's  doubt  as  to  the  Talidity  of  Mellish  L.  J.'s  definition  of  the  word 
*  minerals '  in  llext  v.  <?tZZ,  L.  R.  7  Ch.  699  at  p.  71  a,  has  been  justified  by 
Lord  Halsbury's  remarks  in  Todd  A  Co.  t.  N,  E.  R.  Co.  [  1 903]  i  K.  B.  603  at 
p.  606.  Mr.  MacSwinney's  doubt  as  to  the  correctness  of  Warrington  J.'s 
decision  in  Batten  PooU  y.  Kmnsdy  [1907]  i  Ch.  256,  seems  not  so  well 
founded.  The  mere  fact  that  Proud  t.  Bates,  34  L.  J.  Ch.  406  was  decided 
on  grounds,  which,  if  Warrington  J.'s  view  of  the  law  had  been  put  for- 
ward, need  not  have  been  considered,  is  surely  not  sufficient  to  invalidate 
the  decision,  which  appears  to  be  a  logical  deduction  from  EardUy  v.  Gran- 
ville, 3  Ch.D.  826,  and  Lord  Macnaghten's  dictum  in  Lord  Provost,  ^c  of 
Glasgow y.  Fairie,  13  App.  Cas.  657  at  p.  687,  that  the  word  'mines'  in  its 
primary  significance  'means  underground  excavations  or  underground 
workings.'  The  view  taken  by  the  learned  author  of  the  important  case  of 
Manchester  Corporation  v.  New  Moss  Colliery  Co.  [1906]  a  Ch.  564,  and 
his  apparent  recantation  on  the  subject  of  mines  outside  the  special  area 
under  the  Railways  and  W^aterworks  Clauses  Acts  were  referred  to  in  an 
article  in  the  last  number  of  this  Revibw  (p.  282  above).  His  attitude 
seems  to  be  correct  on  both  questions.  For  the  somewhat  unnecessary 
criticisms  of  recent  legislation,  political  prejudice  may  serre  as  an  excuse. 

The  structure  of  the  book  is  not  seriously  altered,  and  its  old  standard 
of  accuracy  and  convenience  is  maintained  save  for  one  or  two  misprinted 
references,  e.  g.  that  of  Bowes  v.  Ravensworth  on  p.  3,  note  6,  where  19  C.  B. 
is  printed  for  1 5  C.  B. 

Encyclopaedia  of  Local  Government  Law.  Edited  by  Joshua  Sghole- 
FIELD.  Vol.  IV:  Hundreds  to  Nuisances.  London:  Butterworth 
&  Co.,  and  Shaw  &  Sons.    1907.    La.  8vo.    Ixxxiv  and  691  pp. 

This  volume  sustains  the  high  standard  of  its  predecessors.  It  begins 
with  a  short  article  by  Mr.  Gerard  R.  Hill  on  '  Hundreds,  Wapentakes, 
Rapes,  Lathes,  and  Tithings,'  followed  by  another. by  the  same  author  on 
'  Ice  Creams.'  After  these  we  find  more  elaborate  treatises  on '  Inebriates,' 
'Infants/  *  Jurors,'  'Libraries,'  'Light  Railways,'  'Loans,'  'Locomotives 
and  Motor  Cars,' '  Lunacy,' '  Markets  and  Fairs,' '  Municipal  Corporations,' 
and  '  Nuisances.'  Every  one  of  these  subjects  seems,  so  far  as  we  can  judge 
by  a  somewhat  cursory  examination,  to  be  carefully  and  systematically 
treated.  Many  of  the  writers  are  either  recognized  authorities  upon  the 
subjects  with  which  they  have  been  entrusted,  or  contributors  whose  work 
in  previous  volumes  of  this  series  has  proved  their  ability.  Thus  Mr. 
Lithiby  writes  on  the  Local  Government  Board,  Mr.  G.  S.  Robertson  on 
Light  Railways,  and  Mr.  Herbert  Chitty  on  Markets  and  Fairs,  whilst 
Mr.  Gerard  R.  Hill  is  responsible  for  several  short  articles. 

Messrs.  W.  A.  Willis  and  W.  V.  Ball  contribute  a  useful  article  on  the 
Law  of  Nuisances,  so  far  as  it  affects  local  authorities,  whether  in  their 
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character  of  persons  committing  nuisances,  or  in  respect  of  their  powers  for 
the  suppression  of  nuisances.  It  is  a  large  subject  and  necessarily  some- 
what condensed,  but  there  is  no  want  of  accuracy  in  the  treatment.  Our 
only  complaint  is  that  in  too  many  instances  the  authors  instead  of  stating 
the  law  merely  refer  to  cases  where  it  may  be  found. 

In  *  Markets  and  Fairs  *  Mr.  Chitty  has  found  a  subject  with  which 
he  is  familiar,  and  he  gives  his  readers  a  capital  summary  of  the  law 
so  far  as  it  directly  affects  local  authorities.  There  is,  however,  one 
point  of  some  practical  importance,  the  treatment  of  which  is  not  quite 
accurate.  By  s.  22  of  the  Diseases  of  Animals  Act,  1904,  the  Board 
of  Agriculture  has  power  to  make  orders '  for  prohibiting  or  regulating 
the  holding  of  markets,  fairs,  exhibitions,  and  sales  of  animals.'  Mr. 
Chitty  treats  of  this  as  a  power  which  can  only  be  exercised  in  districts 
infected  with  disease  and  whilst  so  infected.  The  Act  does  not  seem 
to  so  limit  it,  and  in  fact  the  Board  frequently  makes  orders  prohibit- 
ing altogether  the  exhibition  and  sale  of  cattle  in  public  streets  where 
a  market  is  held,  thereby  virtually  requiring  either  the  closing  of  the 
market  or  its  removal.  As  the  Board  by  the  same  order  usually  lays  down 
stringent  regulations  as  to  the  paving  of  any  place  other  than  a  street 
where  a  cattle  market  is  held,  the  owner  has  either  to  abandon  his  market  or 
provide  at  his  own  cost  a  paved  market-place.  The  issue  of  these  orders 
causes  considerable  embarrassment  to  owners  of  street  markets  and  to 
local  authorities  interested  in  their  welfare,  and  a  few  lines  on  their  effect 
would  have  been  valuable. 

A  complete  index  at  the  end  of  the  volume  would  enhance  its  value. 
In  the  case  of  the  longer  articles,  much  useful  information  is  practically 
inaccessible  owing  to  the  difficulty  of  finding  it. 


The  Law  of  Evidence*  By  Sidney  L.  Phipson.  Fourth  Edition. 
London:  Stevens &Hayne6.    1907.    8vo.   Ixxx and  704  pp.  (i5«.) 

We  know  no  law>book  which  contains  as  much  accurate  information  in 
the  same  space  as  does  Mr.  Phipson's  book  on  Evidence.  The  principle 
and  history  of  each  rule  of  the  law  of  evidence  is  concisely  set  forth,  with 
references  to  books  in  which  fuller  treatment  may  be  found,  and  the 
present  state  of  the  law  is  stated  concisely  yet  completely  with  ample 
citation  of  authorities.  We  have  used  the  book  constantly  and  scarcely 
ever  found  it  wanting. 

On  page  301  we  notice  a  mistake  in  connexion  with  the  difficult  rules 
as  to  the  admissibility  of  the  declarations  of  a  testator  with  regard  to  his 
will.  It  is  stated  that '  declarations  of  intent  either  prior  or  subsequent 
to  execution  are  admissible  as  original  evidence  to  rebut  the  presumption 
that  alterations  in  the  will  were  made  after  its  execution.'  In  Doe  v. 
Palmer  {16  Q.  B.  747)  Lord  Campbell  in  delivering  the  judgment  of  the 
Court  of  Queen's  Bench  carefully  distinguished  declarations  made  before 
from  those  made  after  execution  of  the  will,  and  pointed  out  that  the 
latter  would  not  be  admissible.  The  only  other  authority  cited  is  Re  Tonge 
(66  L.  T.  60),  and  there  the  declaration  seems  to  have  been  made  imme- 
diately after  the  execution  of  the  will  and  as  part  of  the  same  transaction, 
so  that  in  the  eye  of  the  law  it  was  a  eontemporaneoue  and  not  a  subse- 
quent declaration.  It  would  probably  be  correct  to  say  that  declarations 
of  intent  made  prior  to,  or  contemporaneously  with,  the  execution  of  the 
will  are  admissible,  but  not  those  made  subsequently.  Upon  the  subject 
of  the  admissibility  of  parol  evidence  to  identify  an  unattested  document 
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incorporated  by  reference  in  a  will,  we  miss  AUen  v.  Maddoek  {ii  Moo. 
P.  C.  427),  which  Sir  Goreii  Barnes  in  a  recent  judgment  described  as  the 
leading  case  on  the  subject.  But  tlie  rule  is  correctly  given  and  sufficient 
authorities  are  cited. 

Mr.  Phipson  has  been  most  diligent  in  improving  his  work  and  bringing 
it  up  to  date ;  but  he  has  left  in  a  reference  to  the  Workmen's  Compensa- 
tion Act,  1897,  which  was  repealed  by  the  Act  of  1906,  and  he  is  guilty 
in  several  places  of  the  anachronism  of  speaking  in  the  present  tense  of 
the  Court  of  Probate  and  the  Court  of  Chancery. 

It  would  be  marvellous  if  in  such  a  mass  of  detail  some  slips  were  not 
found;  and  none  of  those  we  have  detected  are  of  a  nature  to  detract 
appreciably  from  the  Talue  of  the  work. 


Tfie  Employers*  LiabUUy  Act^  i88o,aiM/  the  Workmen* 9  Campensation  Act^ 
1906.  By  Alfred  HknryRu£00,K.C.  Seventh  Edition.  London: 
Batterworth  &  Co.  1907.  8vo.  xxxvii  and  J^z  and  41  pp. 
(ai..) 

Mb.  Rueoo  knows  these  Acts  as  well  as  any  one,  and  his  book  has 
already  established  a  reputation  as  the  leading  authority  on  the  Employers' 
Liability  Act  and  the  earlier  Workmen's  Compensation  Acts. 

In  this  edition  Mr.  Ruegg  comments  with  knowledge  and  judgment  on 
the  new  Act,  applying  to  it  such  of  the  decisions  on  the  Act  of  1897  as  are 
applicable,  and  suggesting  by  their  light  the  interpretation  likely  to  be 
put  on  the  new  provisions.  He  exercises  commendable  and  somewhat 
unusual  restraint  in  the  selection  of  cases,  being  content  with  those  that 
establish  principles  and  avoiding  the  cumbering  of  his  pages  with  reports 
of  no  practical  value. 

His  exposition  of  the  relation  of  master  and  servant  at  common  law  is 
lucid  and  sound :  but  we  are  surprised  to  find  no  reference  to  The  Fetrd 
[1893]  P.  320,  which  is,  so  far  as  we  know,  the  only  reported  English  case 
in  which  servants  working  under  a  common  master  were  held  not  to  be 
in  common  employment,  by  reason  of  their  not  being  engaged  in  common 
work.  We  could  wish  too,  that  in  view  of  the  later  cases  to  which  he 
refers,  he  had  revised  his  observations  on  Heaven  v.  Fendery  and  had 
explained  the  principle  on  which  that  case  was  really  decided.  It  is 
hardly  correct  to  say  that  the  Court  of  Appeal  in  Heaven  v.  Pender  'chose 
to  follow  the  decision  in  George  y.  Skevington  [eic],  and  to  reject  that  in 
WinterboUom  v,  Wright'  Though  the  Master  of  the  Rolls  seemed  to  be 
embarrassed  by  WinterboUom  y.  Wright ,  the  judgment  of  Cotton  and  Bo  wen 
L.  J  J.  affirms  the  principle  \>n  which  that  case  was  decided. 

The  treatment  of  the  statutes  with  which  the  book  is  more  directly 
concerned  is  quite  excellent. 

The  appendices  contain  the  Employers'  Liability  Act  and  Lord  Campbell's 
Act  with  a  useful  set  of  forms  in  claims  under  those  Acts,  and  the  Work- 
men's Compensation  Act,  1907  and  incorporated  enactments,  with  the 
Rules  and  Forms  of  1907. 

It  is  a  pity  that  the  dates  and  scYcral  reports  of  cases  are  not  given.  As 
a  rule  only  one  reference  is  given,  and  that  not  always  the  best.  In  some 
instances  cases  reported  in  the  Law  Reports  are  cited  from  the  Times  Law 
Reports  only.  As  in  other  instances  references  are  given  to  three  or  four 
sets  of  reports,  a  reader  finding  a  reference  to  the  Times  Law  Reports  only 
might  not  unreasonably  infer  that  the  case  was  not  reported  elsewhere. 
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Mr.  Kuegg  should  follow  the  now  almost  universal  practice  of  giving 
references  in  his  index  of  cases  to  all  the  reports.  This  is  especially  impor- 
tant in  the  case  of  a  book  which  will  be  much  used  by  country  practitioners. 
We  would  also  suggest  that  in  the  next  edition  Mr.  Ruegg  should  give 
us  a  better  subject- index.     It  is  by  no  means  complete. 


Employers'  Liability  to  their  Servants  at  Common  Law  and  under  the 
Employers'  Liability  Act^  1880,  and  the  Workmen's  Compensation  Act^ 
1906.  By  C.  Y.  C.  Dawbarn.  Third  Edition.  London : 
Sweet  &  Maxwell,  Lim.,  and  Toronto :  The  Carswell  Company, 
Lim.     1907.     La.  8vo.     xl,  543  and  31  pp.    (15*.) 

The  subject-matter  of  this  work  is  the  liability  of  employers  to  their 
servants  in  tort  and  under  the  Workmen's  Compensation  Act.  It  does  not 
include,  as  the  title  might  lead  one  to  suppose,  the  liability  of  employers 
in  contract.  This  inaccuracy,  not  perhaps  of  much  importance  in  itself,  is 
characteristic  of  the  work  as  a  whole. 

It  contains  many  statements  of  the  law  which  are  not  expressed  with 
accuracy  or  with  sufficient  clearness  to  make  them  readily  intelligible,  and 
the  authorities  have  not  always  been  carefully  verified.  For  instance,  it 
cannot  be  laid  down  as  a  general  proposition  that '  a  shipowner  does  not 
warrant  his  ship  is  seaworthy.'  And  the  qualifying  sentence,  '  but  he 
must  use  all  reasonable  care  to  ensure  it  being  so,  39  &  40  Vict.  c.  80,  s.  5,' 
is  not  at  all  a  fair  summary  of  the  section  referred  to.  Moreover,  that 
section  of  the  Merchant  Shipping  Act,  1876,  was  repealed  and  only  in  part 
re-enacted  by  the  Merchant  Shipping  Act,  1894. 

Again,  the  author's  exposition  of  Contributory  Negligence  is  by  no 
means  complete  or  clear.  He  confines  himself  to  cases  where  either  the 
plaintiff's  or  the  defendant's  negligence  is  the  sole  proximate  cause  of  the 
injury,  omitting  altogether  the  much  commoner  type  of  case  where  the 
proximate  cause  is  the  negligence  of  both  plaintiff  and  defendant  (see  per 
Lindley  L.J.  in  The  Bernina  (1887 J  P.  58,  89;  per  Brett  M.R.  in  Davey 
V.  L,  4-  S,  W,  R.  (12  Q.  B.  D.  70,  71).  We  should  have  expected  at  least 
an  exhaustive  and  careful  treatment  of  the  doctrine  of  Common  Employ- 
ment, and  as  preliminary  thereto  of  what  constitutes  the  relationship  of 
master  and  servant.  Yet  we  fail  to  find  Lord  Bramwell's  well-known 
definition  of  a  servant  in  Yemens  v.  Noakes  (6  Q.  B.  D.  at  p.  532)  or  any- 
thing corresponding  thereto,  or  any  reference  to  Jones  v.  Scullard,  Storey 
V.  Ashton,  and  Sanderson  v.  CcUins,  cases  which  might  also  be  well  referred 
to  for  an  explanation  of  the  scope  of  s.  i  of  the  Workmen's  Compensation 
Act. 

The  author  admits  that  he  '  cannot  find  a  case  of  different  occupation 
which  has  been  held  to  constitute  a  good  answer  to  the  defence  of  conmion 
employment.'  He  discusses  various  cases  in  which  the  facts  have  been 
held  to  establish  '  Common  Work,'  and  concludes,  ^  after  this  case  it  would 
seem  hopeless  for  the  plaintiff  to  rely  on  the  distinction,  want  of  Common 
Work.'  We  would  refer  him  to  The  Petrel  [1893]  P*  320,  as  a  good 
example  of  a  common  master  without  common  work. 

Another  omitted  case  on  the  doctrine  of  common  employment  is  TozsUmd 
V.  West  Ham  Union  [1906]  i  K.  B.  538,  and  in  the  notes  to  Lord  Camp- 
bell's Act  we  miss  Clark  v.  Z.  G,  0,  Co.  [1906]  2  K.  B.  648,  and  Davidson 
V.  ^t«[i90i]  2  K.  B.  606. 

A  novel  feature  of  the  book  is  the  inclusion  of  notes  on  Canadian  Law  by 
Mr.  A.  C.  Forster  Boulton.    These  notes  consist  of  references  to  Canadian 
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cases  and  the  text  of  certain  Canadian  statutes  for  securing  compensation 
to  workmen.  These  statutes  do  not  follow  exactly  the  English  Acts,  and 
the  cases  upon  them  do  not  seem  likely  to  be  \ery  helpful  to  English 
readers.  No  doubt  a  careful  selection  of  American  and  Colonial  decisions 
on  Negligence  may  be  useful.  But  most  of  those  cited  seem  to  throw 
little,  if  any,  fresh  light  on  the  law :  and  the  multiplication  of  authorities 
on  points  already  well  covered  by  the  decisions  of  our  own  courts  does  not 
make  for  simplicity  or  clearness. 


We  have  also  received : — 

Oudinss  of  Banking  Law,  with  an  Appendix  containing  the  Bills  of 
Exchange  Act,  1882,  the  Bills  of  Exchange  (Crossed  Cheques  Act),  1906, 
the  Bankers*  Books  Evidence  Act,  1879.  By  Richabd  Ringwood.  London  : 
Stevens  &  Haynes.  1906.  8vo.  xxiv  and  167  pp. — This  book  contains 
information  on  a  large  variety  of  matters,  but  both  as  regards  its  methods 
of  arrangement  and  its  form  of  expression  it  leaves  much  to  be  desired, 
nor  can  its  accuracy  be  relied  upon  in  all  cases.  The  following  passage 
(appearing  on  p.  89)  is  a  specimen  of  a  kind  of  statement  which  ought  not  to 
appear  in  a  legal  treatise  :  *  Bank  Post  Bills.  These  instruments  are  used 
by  bankers  for  remitting  money  to  persons  in  another  place.  Their  opera- 
tions appear  to  be  somewhat  similar  to  that  of  a  bill  of  exchange.  They 
are  generally  payable  to  order,  and,  when  endorsed,  would  appear  to  be 
payable  to  bearer.'  E.  S. 

Themis,  Dike  und  Verwamdtes.  Bin  Beitrag  zur  Oeschichie  der  Beehtsidee 
bei  den  Grtechen,  Von  Rudolf  Hi&zel.  Leipzig :  S.  Hirzel.  La.  8vo. 
vi  and  445  pp.    (M.  10.)— Review  will  follow. 

A  Guide  to  Trust  AecoutUs,  By  Prbtob  W.  Chandlbb.  London: 
Butterworth  &  Co.     1907.     8vo.    viii  and  217  pp. — Review  will  follow. 

Peerage  Law  in  England.  By  F.  B.  Paliobb.  London  :  Stevens  &  Sons, 
Lim.     1907.     8vo.     xiv  and  314  pp.     {128.  6d,) — Review  will  follow. 

Eoseoe*s  Nisi  Prius  Evidence.  Eighteenth  Edition.  By  M.  Powell. 
London :  Stevens  A  Sons,  Lim.,  and  Sweet  &  Maxwell,  Lim.  1907.  8vo. 
Vol.  I,  clxxxiii  and  713  pp. ;  Vol.  II,  715-1563  pp.  (42s.) — Review  will 
follow. 

Wills  an  Evidence.  Second  Edition.  By  W.  Wills  and  T.  Laweb. 
London:  Stevens  &  Sons,  Lim.  1907.  8vo.  Ixviii  and  524  pp.  (i5«.) 
— Review  will  follow. 

Scope  and  Interpretation  of  tlie  Civil  Code  of  Lower  Canada.  By  P.  P. 
Waltok.  Montreal :  Wilson  &  Lafleur.  1907.  8vo.  xix  and  159  pp. 
— Review  will  follow. 

Railway  Rates  and  Cfiarges  Orders.  By  Uabold  Russell.  London : 
Stevens  &  Sons,  Lim.     1907.     La.  8vo.     xvi  and  160  pp.     {10s.  6d.) 

The  Workmen's  C(mpe7is€Ui<m  Act,  1906.  By  Albebt  Pabsons  and 
Ratmunb  Allen.  Third  Edition.  London:  Butterworth  &  Co.  1907. 
8vo.     xxxiv  and  366  pp. 

Leading  Cases  on  tlie  Regulations  for  Preventing  Collisions  at  Sea.  By 
D.  W.  Smith.  Edinburgh:  T.  &  A.  Constable.  1907.  8vo.  xxxi  and 
319  pp.     (6*.) 
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The  Common  Law  of  Sauih  Africa,  By  Manprbd  Nathan.  Vol.  IV. 
JiOndon :  Butterworth  ft  Co.     1907.     8vo.     Ixxxii  and  1977-2774  pp. 

Tranmcltans  of  the  Medico-Legal  Society.  Vol.  IV.  Edited  by  R.  H. 
WsLLiNOTOK  and  S.  B.  Atkinson,  M.B.  London:  Ballli^re,  Tindall  & 
Cox.     1907.     8yo.     xii  and  128  pp. 

The  Code  of  Civil  Procedure.  By  D.  F.  Mulla.  Second  Edition. 
Bombay  :  N.  M.  Tripathi  &  Co.  1907.  La.  8yo.  xl,  584  and  cxxii  pp. 
(Rs.  8.) 

Johannes  Voet  on  Suretyship,  Novation  and  Payment  (Book  46,  Titles 
1-3).  Translated  by  G.  M.  Swift  and  H.  C.  Patne.  Grabarasto^n, 
Cape  Colony:  African  Book  Company,  Lim.     1907.     8yo.     188  pp. 

Select  Essays  in  Anglo-American  Legal  History.  By  various  Autbors. 
Compiled  and  edited  by  a  Committee  of  the  Association  of  American  Law 
Schools.  In  three  volumes.  Vol.1.  Boston:  Little,  Brown  &  Co.  1907. 
La.  8vo.     ix  and  847  pp. 


The  Editor  camnot  undertake  the  return  or  safe  emtody  of  MSS. 
sent  to  him  without  previous  eommimieation. 

His  address  is  13  Old  Square,  Lincoln's  Inn,  not  Oxford. 
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Now  Ready.    Two  Vols.    Demy  8vo.    Cloth,  2$f,  net. 
A  thin-paper  Edition  in  One  Vol.,  251.  net ;  on  India  Paper,  iSs,  6d,  net. 

The  Annual  Practice,  1908. 

*  A  book  which  eveiy  practising  Bogliah  lawyer  roost  have.^^Zmv  QuarUrfy  RgvUw, 

Jnst  Pablished.    Second  Edition.    Royal  8vo.    (1907.)    Cloth,  30/. 

Temperley's  Merchant  Shipping  Acts.    By  Robert  Temper- 

LBY,  Esq.,  Barrister-at-Law.  Second  Edition,  comprising  the  Merchant  Shipping 
Acts,  1894  ^^  ^9^9  ^i^h  Notes,  and  an  Appendix  of  Orders  in  Council,  Rules  and 
Regulations,  Official  Forms,  &c.  By  the  Author,  now  a  Solicitor  of  the  Supreme 
Court,  and  HUBERT  Stuart  Moore,  Esq.,  Barrister-at-Law,  assisted  by  Alfred 
BUCKNILL,  Esq.,  Barrister-at-Law. 

Jost  Published.    Royal  8vo.    (1907.)    Cloth,  251. 

Wang's  German  Civil  Code.     Translated  and  annotated  with 

an  Historical  Introduction  and  Appendices.    By  Chung  Hui  Wang,  D.C.L.,  Esq. 
Jnsl  Pnbliihed.    Third  Edition.    Royal  8vo.    (1907.)    Cloth,  25J. 

Heywood  and  Massey's  Lunacy  Practice.  Part  I :  Dis- 
sertations ON  THE  Practice,  with  Forms  and  Precedents.  Parts  II  and  III : 
The  Lunacy  Acts,  1890  and  1891,  and  Rules,  fully  Annotated,  and  an 
Appendix,  with  Precedents  of  Bills  of  Costs.  Third  Edition.  By  N.  Arthur 
Heywood  and  Arnold  S.  Massey,  Esqrs.,  Solicitors,  and  Ralph  C.  Romer,  Esq., 
First  Class  Clerk  in  the  Office  of  the  Masters  in  Lunacy. 

*  In  iu  new  and  more  valuable  form  the  work  should  be  very  welcome  to  all  who  have  to  do  with  this  branch 
of  the  law.*— /-aw  Timss,  May  u,  1907. 

Just  Pnblished    Third  Edition.    Royal  8vo.    (1907.)    Cloth,  38/. 

Oodefroi's  Law  Relating  to  Trusts  and  Trustees.    Third 

Edition.  By  Whitmore  L.  Richards  and  James  I.  Stirling,  Esqrs.,  Barristers- 
at- Law. 

'There  !•  the  same  acrapalons  attention  to  every  detail  of  tmsteet'  rij^htt  and  duties,  the  same  critical 
analysis  of  all  the  noances  of  trasts  and  other  equitable  interests,  the  same  carefol  comparison  of  all  the  dectsioos 
—sometimes  apparently  conflicting— on  the  different  branches  01  this  complicated  sabject,  which  made  previoas 
editions  so  astful  even  to  the  expert.*— Z^iv7bf#nffa/,  jane  23,  1907. 

Just  Pablished.    Third  Edition.    Demy  8vo.    (1907.)    Cloth,  15J. 

Jackson  and  Qosset's  Investigation  of  Title.     Being  a 

Practical  Treatise  and  Alphabetical  Digest  of  the  Law  connected  with  the  Title  to 
Land,  with  Precedents  of  Requisitions.  By  W.  Howland  Jackson  and  Thorold 
Cosset,  Esqrs.,  Barristers-at-Law.  Third  Edition.  By  W.  Howland  Jackson, 
Esq.,  Barrister-at-Law. 

*  The  merits  of  the  book  are  excellent.*— Z^rar/i^MriM/,  Aog.  3,  1907. 

Just  published.    Demy  8vo.    (1907.)    Cloth,  20s. 

CampbelVs   Principles   of  English   Law.     Founded    on 

Blackstone's  Commentaries.  By  Robert  Campbell,  Esq.,  Banrister-at-Law ;  Editor 
of '  Ruling  Cases,*  &c. 

*  It  is  a  i^ood  work,  this,  and  ably  written,  and  we  can  thoronghly  recommend— we  will  go  farther  and  say. 
advis»— to  all  students  of  English  law  a  careful  and  conscientioos  perusal  of  its  pages.*— Z4n»3^f!iMEn»/x*  Jourmil, 
July,  1907. 

Just  Published.    Second  Edition.    Demy  8vo.     (1907.)    Cloth,  15^. 

Wills'  Law  of  Evidence.  The  Theory  and  Practice  of  the 
Law  of  Evidence.  By  William  Wills,  Esq.,  Barrister-at-Law.  Second  Edition. 
By  the  Author  and  Thornton  Lawes,  Esq.,  Barrister-at-Law, 

*  We  heartily  commend  this  new  issue  of  an  excellent  book  on  the  law  of  evidence/— iL«w  TVivMf,  Sept.  7, 1907. 

Just  Published.    Second  Edition.    Royal  larno.    (1907.)    Cloth,  net,  25,  6d, 

Chambers'  Handbook  for  Public  Meetings.    By  George  F. 

Chambers,  Esq.,  Barrister-at-Law. 
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